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CONSTITUTION  OF  THE  UNITED  STATES. 
PEO VISIONS  CONSTEUED  OE  CITED  BY  THE  COUET. 


ARTICLE  IV. 


"Sec.  2.    Of  rights  of  dtizens." 

StaU    V.    Kofines,    218. 

ARTICLE  V  (AMENDMENTS). 

" — ^nor  be  deprived  of  life,  liberty  or  property  without  due  process  of  law.' 
East  Shore  Land  Co,  v.  Peckham,  642, 

ARTICLE  XIV  (AMENDMENTS.) 

"Section  1.    Of  rights  of  citizens." 

SUUe    y.    Kofines,    216,    218. 


CONSTITUTION  OF  RHODE  ISLAND. 
PEOVISIONS  CONSTEUED  OE  CITED  BY  THE  COUET. 


ARTICLE  I. 


"Sec.  2.    Objects  of  free  governments.    How  laws  should  be  made." 
StaU  y.  Kofines,  223. 

"  Sec.  6.    Search  warrants  and  seizures,  not  favored." 
StaU  V.  Kofines,  223. 

"  Sec.  10.  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
.  .  .  ;  nor  shall  he  be  deprived  of  hf e,  liberty  or  property,  unless  by  the 
judgment  of  his  peers,  or  the  law  of  the  land." 

StaU  V.  Kofines,  215. 
East  Shore  Land  Co.  v.  Peckham,  546. 

"Sec.  16.  Private  property  shall  not  be  taken  for  public  uses,  without  just 
compensation." 

East  Shore  Land  Co,  v.  Peckham,  543. 
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"Sec.  17.    Of  rights  of  fishery." 

StaU  y.  KofiMB,  215,  223. 

"Sec.  20.    Liberty  of  the  press.    Truth  a  defence  for  Hbd,  how  far." 
CardareUi  v.  Providence  Journal  Co.,  282. 

ARTICLE  II. 

"  Of  the  qualifications  of  electors." 

State  v.  Kofines,  223,239. 

ARTICLE  IV. 

"Sec.  13.    Of  incurring  of  state  debts." 

State  p.  Kofines,  223. 

ARTICLE  VII. 

"Of  the  executive  power." 

Stale  V.  Kofines,  223. 

ARTICLE  IX. 

"Sec.  1.    Of  qualifications  for  office." 

StaU  V.  Kofines,  240. 

ARTICLE  X. 

"Sec.  1.    Of  the  judicial  power." 

Clark  V.  N.  Y.,  N.  H.  <fe  H.  R.  R,  Co.,  86. 
"Sec.  2.    Of  the  judicial  power.    Jurisdiction." 

Clark  V.  N.  F.,  N.  H.  A  H.  R.  R.  Co.,  86. 

ARTICLE  XIV. 

"Sec.  3.    Jurisdiction  of  the  supreme  court." 

Clark  V.  N,  Y.,  N.  H.  A  H,  R.  R.  Co.,  106. 

ARTICLE  XII.,  OF  AMENDMENTS. 

"Sec.  1.    Jurisdiction  of  supreme  court." 

Clark  V.  N.  Y.,  N.  H.  <fe  H.  R.  R.  Co.,  88. 


RHODE  ISLAND  STATUTES 
CONSTRUED  OE  CITED  BY  THE  COURT. 


PUBLIC  LAWS,  1798. 

p.  143.    Of  new  trials.     ClarkY.  N.Y.,N.H.  &H.R.  R.Co.,S&. 
PUBLIC  LAWS,  1822. 

p.  109.    Of  new  trials.    Clark  v.  N.  Y.,  N.  H.  &  H.  R,  R.  Co.,  86. 
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PUBLIC  LAWS,  1844. 

p.  89.    Of  new  trials.      Clark  v.  N.  7.,  N.  H,  <fc  H,  R,  R.  Co,,  86,  92. 

REVISED  STATUTES,  1857. 

Cap.  164.     §  4.    Of  the  supreme  court.    Clark  v.  N.  K.,  N,  H,  &  H.  R. 

R.  Co,,  86. 
Cap.  193,  §  3.    Of  new  trials.    Clark  v.  N,  F.,  N,  H.  <fc  H,  R,  R.  Co.,  86. 

GENERAL  STATUTES,  1872 

Cap.  154,  i  16.    Of  guardian  and  ward.    Ralph  v.  Taylor,  509. 

Cap.  210,  §  3.    Of  new  trials.    Clark  v.  JNT.  Y,,  N.  H.  &  H.  R.  R.  Co.,  86. 

PUBLIC  STATUTES,  1882. 

Cap.  168,  §  16.    Of  guardian  and  ward.    Ralph  v.  Taylor,  509. 

Cap.  221,  §  3.    Of  new  trials.    Clark  v.  N.  Y.,  N.  H.  &  H.  R.  R,  Co.,  86. 

JUDICIARY  ACT. 

Cap.  1,  §  5.    Of  the  supreme  court.    Clark  v.  N.  Y.,  N.  H,  &  H,  R.  R. 

Co.,  86. 
Cap:  2,  §  4.    Of  the  appellate  division  of  the  Supreme  court.    Clark 

V.  N.  Y.,  N.  H.  A  H.  R,  R.  Co.,  86. 
Cap.  23,  §  7.    Of  trials.    Clark  v.  AT.  Y.,  N.  H.  &  H.  R.  R.  Co.,  87. 
Cap.  31,  §  5.    Of  new  trials.    Clark  v.  N.  Y.,  AT.  H,  &  H.  R.  R.  Co.,  86. 

GENERAL  LAWS,  1896. 

Cap.  177,  §  20.    Of  transfer  of  stock  in  corporations.     United  National 

Bank  v.  Tappan,  36,  37. 
Cap.  196,  §  16.    Of  guardian  and  ward.    Ralph  v.  Taylor,  510. 
Cap.  221,  §  5.    Of  functional  divisions  of  supreme  court.    Clark  y, 

N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  87. 
Cap.  222,  i  4.    Of  jurisdiction  of  appellate  division  of  supreme  court. 

Clark  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  87. 
Cap.  261,  §5.    Of  new  trials.    ClarkY.N.Y.,N.H.&  H.R.R.Co.,%7. 
Cap.  251,  §  11.    Of  new  trials.    Clark  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  87. 

COURT  AND  PRACTICE  ACT. 

Sec.  2.  Of  the  supreme  court.  Clark  v.  N.  Y.,  N.  H.  <fe  H.  R.  R.  Co.,  88. 
Sec.  4.  Of  the  superior  court.  Clarky.N.Y.,N.H.<StH.R.R.Co.,S9. 
Sec.  12.    Of  the  jurisdiction  of  the  superior  court.     Clark  v.  N.  Y.,  N, 

H,  &  H,  R.  R.  Co.,  85,  89. 
Sec.  471.    Of  relief  from  judgment.      Clark  v.  N.  Y.,  N.  H.  &  H.  R.  R. 

Co.,  89. 
Sec.  472.    Of  relief  from  judgment.      Clark  v.  N.  Y.,  N.  H.  &  H.  R.  R. 

Co.,  89. 
Sec.  473.    Of  relief  from  judgment.    Clark  v.  N.  Y.,  N.  H.  <fc  H.  R.  R. 

Co.,  90. 
Sec.  485.    Of  new  trials.    Clark  v.  N.  Y,,  N.  H.  Sc  H.  R.  R.  Co.,  85,  89. 

Ralph  V.  Taylor,  515.  .     . 

Sec.  544.    Of  service  of  writ  of  attachment.    Maertens  v.  Scott,  385. 
Sec.  1051.    Of  guardian  and  ward.    Ralph  v.  Taylor,  510. 
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GENERAL  LAWS,  1909. 

Cap.  1,  §  1.    Of  territorial  limits.    SiaU  v.  Kofines,  241. 
Cap.  1,  §  2.    Of  the  jurisdiction  of  the  state.    State  v.  KofineSf  241. 
Cap.  1 1,  §  43.    Of  elections  by  secret  ballot.     Thorpe  v.  Falee,  395. 
Cap.  1 1,  §  44.    Of  elections  by  secret  ballot.     Thorpe  v.  FaleSy  397. 
Cap.  43,  §  4.    Of  the  general  treasurer.    East  Shore  Land  Co.  v.  Peek" 

haniy  553. 
Cap.  43,  i  10.    Of  the  general  treasurer.    East  Shore  Land  Co.  v.  Peck' 

ham,  553 
Cap.  50,  §  43.    Of  appeal  from  decree  of  town  council.    Fletcher  v. 

Newport,  390. 
Cap.  62,  §  4.    Of  compensation  of  tax  assessors.    Barber  v.  Adams,  483. 
Cap.  83,  §  1.    Towns  to  keep  highwasrs  and  bridges  in  repair.    Arnold 

V.  Tyler,  151.     Cole  v.  Barber,  418. 
Cap.  86.    Of  registration  of  motor  vehicles.     ColweU  v.  jEtna  Co.,  539. 
Cap.  87,  §  1.    Of  traveling  on  highwa3r8.     Marsh  v.  Boyden,  522. 
Cap.  105,  §  1.    Of  burial  of  soldiers  in  certain  cases.    Richmond  v. 

Read,  528. 
Cap.  105,  §  2.    Of  burial  of  soldiers  in  certain  cases.    Richmond  v. 

Read,  529. 
Cap.  105,  §  4.    Of  burial  of  soldiers  in  certain  cases.    Richmond  v. 

Read,  529. 
Cap.  108,  §  3.    Evidence  to  establish  building  as  a  common  nuisance. 

Cardarelli  v.  Prov.  Journal  Co.,  276. 
Cap.  108,  §  5.    Lessors  of  buildings  are  deemed  aiders  of  nuisance, 

when?    Cardarelli  v.  Providence  Journal  Co.,  276. 
Cap.  123,  §  2.    Of  the  suppression  of  intemperance.    State  v.  Kofines, 

240. 
Cap.  123,  §  17.    Of  the  suppression  of  intemperance.    Cardarelli  v. 

Providence  Journal  Co.,  276. 
Cap.  129,  §  16.    Of  protection  of  elevator  openings.     Wells  v.  Joslin 

Manufacturing  Co.,  502. 
Cap.  131,  §  2.    Of  diminishing  danger  to  life  in  case  of  fire.    Greenough 

V.  AUen  Theatre  and  ReaUy  Co.,  123, 125,  126, 128. 
Cap.  135,  §  3.     Of  dogs.     Palmer  v.  Saccocia,  478. 
Cap.  135,  §  5.     Of  dogs.     Palmer  v.  Saccocia,  478. 
Cap.  272,  §  2.    Of  the  jurisdiction  of  the  supreme  court.    Clark  v.  N. 

y.,  N.  H.  &  H.  R.  R.  Co.,  90. 
Cap.  273,  §  9.    Of  the  jurisdiction  of  the  superior  court.    Clark  v. 

N.  Y.,  N.  H.  A  H.  R.  R.  Co.,  90. 
Cap.  274,  §  7.    Of  rules  regulating  practice.    Cole  v.  Davis  Automobile 

Co.,  148. 
Cap.  278,  §  4.    Of  extension  of  time  for  filing  transcript  of  evidence. 

Hawkins  v.  Co-Operaiioe  Building  Assn.,  40. 
Cap.  286,  §  5.    Of  civil  practice  in  district  courts.    Mathewson  v.  Lewis , 

399. 
Cap.  286,  §  6.    Of  civil  practice  in  district  courts.    Rondeau  v.  People's 

Loan  &  Trust  Co.,  108,  109. 
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GENERAL  LAWS,  1909.— Concluded. 

Cap.  286,  i  7.    Of  civil  practice  in  district  courts.    Mathewson  v.  Letris, 

399. 
Cap.  289,  §  26.    Of  practice  in  equity  causes.    Hawkins  v.  Co^peror 

twe  BuUding  Assn.,  40. 
Cap.  294,  §  1.    Of  judgments,  verdicts,  awards  and  reports.    Rondeau 

V.  People's  Loan  <fc  Trust  Co,,  108. 
Cs^.  294,  §  2.    Of  judgments,  verdicts,  awards  and  reports.    Rondeau 

V.  People's  Loan  <fe  Trusi  Co,,  107, 108. 
Cap.  298,  §  4.    Of  agreed  statement  of  facts.    Boyajian  v.  Black,  392. 
Cap.  298,  §  8.    Of  exceptions.    Blake  v.  AUantic  National  Bank,  111. 
Cap.  298,  §  10.    Of  exceptions.    Faulkner  v.  Rocket,  175. 
Cap.  298,  §  12.    Of  new  trials.    Clark  v.  N.  Y.,  N,  H.  Sc  H,  R.  R.  Co., 

90, 102.    Goldberg  v.  Berman,  491.    Ralph  v.  Taylor,  615. 
Cap.  298,  §  17.    Of  bills  of  exceptions.    Blake  v.  Atlantic  National 

Bank,  111.    Malafronte  v.  Milone,  461. 
Cap.  298,  §  21.    Of  bills  of  exceptions.    Cole  v.  Lkwis  AutomobUe  Co., 

148. 
Cap.  298,  §  22.    Of  bills  of  exceptions.    Malafronte  v.  Milone,  464. 
Cap.  298,  i§  17-24.    Of  bills  of  exceptions.    AUen  and  Reed  v.  RussM, 

423. 
Cap.  301,  i  12.    Of  summoning  in  garnishee.    Maertens  v.  Scott,  380. 
Cap.  308,  §  5.    Of  sales  of  real  estate  by  executor.    Campbell  v.  Metcalf, 

457. 
Cap.  308,  §  28.    Of  sale  and  mortgage  of  real  estate  by  executors. 

CampbeU  v.  Metcalf,  458. 
Cap.  31 1,  i  1 .    Of  appeals  from  courts  of  probate.    CampbeU  v.  Metcalf, 

467. 
Cap.  31 1,  §  5.    Of  appeals  from  courts  of  probate.    CampbeU  v.  Metcalfe 

459. 
Cap.  320,  ii  16, 17.    Of  remedy  upon  bonds  of  executors,  etc.    Bogman 

V.  Gibbs,  480. 
Cap.  321,  §  11.    Of  guardian  and  ward.    Ralph  v.  Taylor,  510. 
Cap.  321,  §  26.    Of  breach  of  bond  of  guardian.    Bogman  v.  GiJbbs,  480. 
Cap.  328,  i  3.    Of  quo  warranto.     Thorpe  v.  Poles,  397. 
Cap.  342,  §  21.    Sheriffs  neglecting  duty  for  reward,  how  punished. 

CardareUi  v.  Providence  Journal  Co.,  276. 
Cap.    350,  §  2.    General  provisions  concerning  crime.     CardareUi  v. 

Providence  Journal  Co.,  276. 

PUBLIC  LAWS. 

1636-1705,  p.  26.     Of  rehearing  after  judgment  granted.      Clark  v. 

N.  Y.,  N.  H.  <fe  H.  R.  R.  Co.,  85. 
Cap.  920,  passed  March  21, 1871.     ^' An  act  in  amendment  of  chapter 
848  of  the  Public  Laws,  entitled  "An  Act  for  the  Encouraging  and 
Regulating  Inland  Fisheries."    State  v.  Kofines,  228. 
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PUBLIC  LAWS.— Concluded. 

Cap.  1406,  passed  May  17,  1895.  ''An  act  in  addition  to  Chapter  688 
of  the  Public  Laws,  passed  at  the  January  session,  1878,  entitled 
'An  act  in  relation  to  buildings  in  the  city  of  Providence,  and  for 
other  purposes.' "  Greenough  v.  Indfistrial  Trust  Company,  472, 
473,  474. 

Cap.  1S36,  passed  April  22,  1908.  "An  act  to  diminish  danger  to 
life  in  case  of  fire."    Greenough  v.  AUen  Theatre  and  Realty  Co.,  139. 

C143.  387,  passed  April  14, 1909.  "An  act  to  prohibit  sales  of  merchan- 
dise in  bulk  in  fraud  of  creditors.    Boyajian  v.  Black,  393. 

Cap.  437,  §  1,  passed  May  7, 1909.  "Of  the  lobster  fisheries."  State 
V.  Kofines,  212,  215,  216,  217,  218,  242,  243. 

Cap.  569,  approved  April  27,  1910.  "An  act  to  condemn  certain  land 
by  the  state  for  metropolitan  park  purposes."  Eaet  Shore  Land 
Co,  V.  Peckham,  542. 
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RULE  AS  TO  COMPLAINTS  AGAINST  MEMBERS  OF  THE 
BAR    FOR    UNPROFESSIONAL    CONDUCT. 


Rule  8  of  the  rules  of  practice  of  the  Supreme  Court  is  hereby 
amended  so  as  to  read  as  follows: 

8.  Complaints  against  members  of  the  bar  for  unprofessional 
conduct  shall  be  made  in  writing  under  oath  and  shall  set  forth 
specifically  the  facts  upon  which  the  charge  is  based,  and  the 
residence  and  post  office  address  of  the  complainant.  Such  com- 
plaints when  filed  with  the  clerk  will  be  referred  for  examination 
and  report  thereon  to  a  standing  conmiittee  of  five  members  of 
the  bar  appointed  by  the  court.  No  complaint  filed  against  a 
member  of  the  bar  shall  be  withdrawn  without  the  consent  of  the 
court  for  cause  shown.  Said  committee  shall  also  examine  all 
suggestions  of  unprofessional  conduct  brought  to  its  attention  by 
the  supreme  or  superior  courts. 

In  all  cases  report  shall  be  made  to  the  supreme  court.  The 
members  of  the  present  committee  shall  hold  office  until  the 
expiration  of  their  respective  terms  of  appointment,  and  vacancies 
as  they  occur  hereafter  will  be  filled  by  appointments  for  the  term 
of  three  years. 

The  members  of  this  committee  will  be  excused  from  attendance 
in  court  when  necessary  to  fulfill  engagements  previously  made  to 
attend  meetings  of  this  committee. 
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CASES 

HEARD  AND  DETERMINED 

IN  THB 

SUPREME  COURT  OF  RHODE  ISLAND. 

United  National  Bank  v.  Lewis  H.  Tappan. 

JUNE  3,  1911. 
Present:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(1)  Stocks.    Brokers.    Pledges. 

Where  stocks  which  had  been  deposited  by  customers  with  a  broker  as  margin, 
were  by  him  re-hypothecated  with  complainant  bank,  as  the  broker  in  fact 
only  exercised  the  right  to  repledge,  tibe  questions  as  to  what  were  the 
terms  of  the  contract  between  the  broker  and  his  customers  and  what  may 
have  been  the  rights  thereby  conferred  upon  the  broker  are  immaterial  to 
a  decision  as  to  whom  the  balance  of  the  collateral  and  proceeds  remaining 
after  a  sale  by  the  bank  of  the  property  so  pledged  to  it,  belong. 

(2)  Stocks.    Brokers.    Pledgor  and  Pledgee. 

Where  a  customer  through  a  broker  purchases  stocks  on  a  margin,  the  parties 
occupy  the  relation  of  pledgor  and  pledgee  respectively  of  the  stock  pur- 
chased. 

(3)  Stocks.    Brokers.    Pledges.    Powers. 

Even  though  the  power  of  sale  as  well  as  of  hypothecation  is  given  to  a  broker 
over  stock  deposited  with  him  by  his  customer,  the  mere  existence  of  such 
a  power  does  not  of  itself,  establish  a  general  property  in  the  stock  in  the 
broker.  Such  title  could  be  acquired  or  transferred  only  by  the  actual 
execution  of  the  power,  and  where  a  broker  while  continuing  to  hold  as 
pledgee  property  which  had  been  pledged  to  him  by  his  customers,  repledged 
the  stock  with  a  sub-pledgee,  the  right  of  the  customers  to  redeem  their  stock 
continued. 

(4)  Pledge.    Right  to  Surplus. 

A  stockbroker  re-pledged  stock  which  had  been  pledged  to  him  by  his  cus- 
tomers, with  complainant  bank.  The  claim  of  the  bank  against  the  broker 
which  was  collected  by  resorting  to  the  collateral  which  the  broker  had 
pledged,  was  greater  than  the  aggregate  amount  of  the  indebtedness  due 
the  broker  from  all  the  original  pledgors  and  exceeded  that  aggregate  in- 

.  debtedness  by  more  than  the  total  value  of  the  broker's  own  property 
included  in  the  pledge. 

Heldj  that  the  customers  were  entitled  to  the  portion  of  the  pledge  remaining 
unsold  and  to  the  surplus  proceeds  of  that  which  was  sold,  as  against  the 
trustee  in  bankruptcy  of  the  broker,  since  their  relation  to  the  bank  was  that 
of  sureties,  at  least  to  the  extent  which  their  individual  property  exceeded 
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in  value  the  amount  of  the  broker's  lien  upon  it.  The  property  of  the 
broker  should  have  been  first  applied  and  that  of  the  sureties  should  have  con- 
tributed pro  rata  only  to  the  payment  of  the  balance  of  the  indebtedness, 
but  as  the  property  was  not  thus  equitably  applied,  and  as  the  value  of  such 
property  of  each  of  the  parties  could  be  ascertained,  the  rights  of  the  parties 
should  be  established  by  subrogation. 

(6)    Exceptions,    Appeal  and  Error,    Report  of  Master, 

Exceptions  to  the  action  of  a  master  in  admitting  and  rejecting  testimony, 
where  the  rulings  of  the  master  are  merged  in  his  findings  on  the  main  points, 
which  are  also  excepted  to,  are  not  before  the  court  as  separate  grounds  for 
review. 

(6)    Stocks.    Delwery  to  Transfer  Tide. 

Gen.  Laws,  1896,  cap.  177,  §  20  (now  Gen.  Laws,  1909,  cap.  213,  §  20)  provides 
that  the  deUvery  of  a  stock  certificate  transferable  only  on  the  books  of  the 
corporation,  on  surrender  of  the  certificate,  to  a  bona  fide  piu'chaser  or  pledgee 
for  value,  together  with  a  written  transfer  of  the  same  or  a  written  power  of 
attorney  to  sell,  assign  and  transfer  the  same,  signed  by  the  owner  of  the 
certificate,  shall  be  a  sufficient  delivery  to  transfer  the  title  against  all 
parties. 

Heldf  that  this  did  not  define,  vary  or  enlarge  agreements  between  owners  of 

-  stock  and  others,  but  simply  provided  what  shotdd  be  a  sufficient  delivery 
to  transfer  title.  Whether  a  given  transaction  was  an  absolute  transfer 
or  pledge  depended  upon  the  intention  and  agreement  of  the  parties. 

Bill  of  Interpleader.  Heard  on  exceptions  to  report  of 
master  and. overruled. 

Johnson,  J.  This  is  a  bill  of  interpleader  brought  by  the 
United  National  Bank  of  Providence  to  determine  the 
rights  of  the  several  respondents  to  certain  bonds,  shares 
of  stock  and  sums  of  money  heretofore  held  by  the  com- 
plainant and  now  deposited  in  the  registry  of  the  Superior 
Court,  the  said  property  being  the  surplus  of  a  pledge  made 
to  the  complainant  by  the  respondent  Lewis  H.  Tappan, 
heretofore  doing  business  as  Lewis  H.  Tappan  &  Co.,  to 
secure  the  amount  of  an  indebtedness  of  said  Tappan  to 
said  complainant. 

.Tappan  was  engaged  in  business  in  Providence  as  a 
banker  and  broker.  The  respondent  Tillinghast  is  trustee 
in  bankruptcy  of  the  estate  of  Tappan  (chosen  since  the 
commencement  of  this  action).  The  respondent  Billinge 
is  assignee  of  Henry  G.  Thresher,  a  customer  of  Tappan. 
The  respondent  McDonnell  is  assignee  of  Henry  A.  Water- 
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house,  Charles  Morris  Smith,  Jr.,  Elizabeth  L.  Pearce, 
William  F.  Leeder,  David  Bemkopf,  Samuel  K.  Grover, 
Anita  C.  Baker  and  Philip  Allen,  all  of  whom  were  customers 
of  Tappan,  The  other  respondents,  Edward  P.  Greene, 
Anna  F,  Greene,  George  M.  Parks,  Helen  A.  P.  Merriman 
and  James  M.  R.  Taylor,  were  also  customers  of  Tappan. 

The  several  respondents  (other  than  Tappan  and  Tilling- 
hast)  and  the  said  assignors  of  McDonnell  and  Billinge,  in 
the  course  of  dealings  with  Tappan,  had  each  delivered  to 
him  certain  of  the  stocks  and  bonds  involved  in  this  case 
which,  together  with  certain  other  stocks  belonging  to  him- 
self, Tappan  repledged  to  the  complainant  to  secure  an 
indebtedness  as  above  stated. 

On  June  9th,  1909,  Tappan  made  a  common  law  assign- 
ment to  the  respondent  Tillinghast,  and  later,  on  the  9th 
day  of  November,  1909,  was  adjudged  bankrupt  and  the 
respondent  Tillinghast  was  chosen  Trustee  in  Bankruptcy 
and  was  by  decree  of  the  Superior  Court,  December  3,  1909, 
permitted  to  intervene  and  was  made  a  party  to  this  suit. 
On  June  9th,  1909,  the  pledge  above  mentioned  remained 
unaltered  in  the  possession  of  the  complainant.  Imme- 
diately thereafter  the  several  respondents  (other  than 
Tappan  and  Tillinghast)  and  said  assignors  of  McDonnell 
and  Billinge  gave  notice  to  the  complainant  of  their  several 
claims  to  property  in  the  pledge  and  demanded  return  of 
same.  The  respondent  Tillinghast,  first  as  assignee  and 
later  as  trustee,  also  made  claim  to  the  property.  The 
complainant  resorted  to  the  pledge  and  sold  a  portion 
thereof.  After  satisfying  its  claim,  the  property  which  is  the 
subject  matter  of  this  action  remained.  By  stipulation  it 
appears  that  the  portion  of  the  pledge  which  was  sold  was 
disposed  of  in  such  manner  that  the  amounts  realized  from 
the  sale  of  the  several  parts  thereof  can  readily  be  ascer- 
tained. 

After  the  assignment  by  Tappan  to  Tillinghast  and  before 
the  commencement  of  this  action,  the  parties  named  as 
assignors  of  the  respondents  McDonnell  and  Billinge  sev- 
erally assigned  to  them  their  right,  title  and  interest  in  and 
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to  the  stocks,  bonds,  etc.,  which  they  had  deposited  with 
Tappan  and  all  claims  and  demands  arising  from  or  out  of 
the  disposition  thereof  by  Tappan  and  the  complainant. 

The  respondent,  John  A.  Tillinghast,  trustee  in  bank- 
ruptcy of  said  Tappan,  in  his  answer  admits  substantially 
all  the  allegations  of  the  bill,  but  claims  to  be  entitled  to  the 
said  cash  surplus  and  also  to  the  said  bonds  and  shares  of 
stock.  He  alleges  that  all  of  said  customers  except  the 
respondent  Henry  G.  Thresher  customarily  bought  and 
sold  stock  through  Tappan  on  margin,  but,  instead  of  or  in 
addition  to  paying  a  deposit  of  cash  as  such  margin,  they 
deposited  margin  in  the  form  of  stocks  and  bonds  under  an 
agreement  whereby  it  was  expressly  provided  that  Tappan 
should  have  the  right  to  hypothecate,  sell,  or  dispose  of, 
without  notice,  such  stock  or  bonds  or  interests  therein, 
however  held,  whereby  the  right  accrued  to  said  Tappan  to 
treat  said  stock  and  bonds  in  all  respects  as  similar  to 
deposits  of  the  then  cash  value  of  said  stock  and  bonds,  and 
to  hypothecate,  pledge  or  sell  the  same  as  his  own  property 
for  the  purpose  of  procuring  funds  with  which  to  carry  the 
accounts  of  said  customers  with  his  correspondents,  being 
liable,  however,  only  to  credit  the  accoimts  of  such  cus- 
tomers with  the  then  value  of  such  stock  and  bonds  as 
margin  paid  on  their  accoimts. 

In  respect  to  the  respondent  Henry  G.  Thresher,  the 
Trustee  in  Bankruptcy  in  his  answer  claims  that  said 
Thresher  did  not  deposit  any  of  the  shares  of  preferred  or 
common  stock  of  the  United  Wire  &  Supply  Company, 
referred  to  in  the  bill  of  complaint,  with  Tappan  in  the 
same  manner  as  the  other  respondents,  but  that  all  of 
said  preferred  and  common  stock  had  been  purchased  prior 
to  said  assignment  by  Tappan,  in  the  name  of  Lewis  H. 
Tappan  &  Co.,  under  the  orders  of  said  Thresher,  who  had 
deposited  only  a  portion  of  the  purchase  price  thereof 
with  said  Tappan,  but  that  title  to  said  stock  had  never  at 
any  time  vested  in  said  Thresher  up  to  the  time  of  said 
assignment;  so  that  at  that  time  said  Thresher  had  no 
title  at  law  or  in  equity  to  said  stock  but  only  a  right  of 
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action  to  demand  of  said  Tappan  that  he  deliver  to  said 
Thresher  any  119  shares  of  preferred,  and  any  71  shares  of 
the  common  stock  of  said  company  upon  being  tendered  by 
said  Thresher  the  balance  due  on  his  account. 

The  trustee  further  claims  in  his  answer  "that  when  stock 
or  bonds  are  deposited  with  brokers  by  way  of  margin,  or 
when  the  title  of  stock  purchased  on  margin  is  taken  in  the 
name  of  the  broker,  it  is  the  general  custom  in  this  State, 
in  case  such  use  is  demanded  by  the  exigencies  of  the  case, 
to  make  use  of  such  deposits  of  stock  and  bonds  or  of  such 
stock  purchased,  for  the  purpose  of  raising  money  with 
which  to  carry  the  accounts  of  such  customers,  and  that 
such  custom  was  well  known,  or  from  its  generality  must 
be  presumed  to  have  been  well  known,  to  said  customers; 
that  said  Tappan  in  fact  executed  the  orders  of  said  cus- 
tomers in  the  purchase  and  sale  of  stock  and  bonds  in  con- 
nection with  which  said  margins  were  deposited  with  said 
Tappan,  and  that  in  order  to  do  so,  and  in  order  to  carry 
•the  accounts  of  said  customers,  it  became  necessary  for  him 
to  hypothecate  or  pledge,  and  accordingly  he  did  in  fact, 
for  the  purposes  aforesaid,  from  time  to  time,  hypothecate 
or  pledge  said  stock  and  bonds  with  said  bank  as  security 
for  loans  from  said  bank,  as  well  he  might;  and  that  upon 
said  application  of  said  margins  of  stock  and  bonds  or  of 
said  purchases  of  stock  being  made  by  Tappan  imder  the 
terms  of  the  respective  deposits  or  purchases  thereof  with 
or  by  himself,  all  the  right  of  said  customers  to  receive  back 
the  identical  stock  or  bonds  received  or  purchased  was  at 
an  end,  and  said  Tappan  was  only  liable  to  give  them  credit 
respectively  for  the  then  value  of  said  stock  and  bonds. 
He  further  claims  that  the  loan  by  the  bank  having  been 
fully  paid  out  of  the  proceeds  of  a  portion  of  the  stock  and 
bonds  deposited  by  Tappan  with  the  bank,  the  surplus 
ought  to  be  retimied  to  him  as  Trustee  in  Bankruptcy  of 
said  Tappan." 

The  respondent,  Arthur  J.  Billinge,  Assignee  of  Henry  G. 
Thresher,  alleges  in  his  answer  that  for  a  considerable  time 


Digitized  by 


Google 


6  United  National  Bank  v.  Tappan.  [33 

prior  to  the  ninth  day  of  June,  1909,  said  Thresher  had  been 
doing  business  with  said  Tappan  in  manner  following:  Said 
Thresher  being  desirous  of  obtaining  as  much  as  possible 
of  the  capital  stock  of  the  United  Wire  and  Supply  Company 
employed  said  Tappan  to  purchase  for  him  such  shares  of 
its  preferred  and  conunon  stock  as  he  could  obtain;  that 
Tappan  purchased  from  time  to  time  various  amounts  of 
the  common  and  preferred  stock  of  said  company  and  said 
Thresher  from  time  to  time  paid  said  Tappan  various 
amounts  of  money  on  account  of  his  said  purchases;  that 
on  November  2, 1907,  in  order  further  to  secure  said  Tappan 
for  the  balance  which  was  due  him,  Thresher  left  with  him 
a  certificate  for  78  shares  of  common  stock  of  the  United 
Wire  and  Supply  Company  as  collateral:  that  said  Thresher, 
being  an  officer  of  said  company  and  not  wanting  it  known 
that  he  was  buying  its  stock,  permitted  said  Tappan  to  hold 
the  stock  which  he  purchased  for  him,  in  the  name  of  said 
Tappan,  but  said  Thresher  says  that  all  said  stock  was, 
when  purchased,  the  property  of  said  Thresher  and  was* 
charged  by  said  Tappan  on  his  books  to  Thresher,  and 
Thresher  was  credited  on  the  books  of  Tappan  with  all 
siaid  stock  and  with  the  dividends  which  from  time  to  time 
were  paid  thereon,  and  that  he.  Thresher,  was  in  fact  the 
owner  of  all  said  stock  and  said  Tappan  was  holding  the 
same  for  his  account  and  as  Trustee  for  him;  that  this 
stock,  including  that  bought  on  account  of  said  Thresher, 
as  well  as  that  placed  by  said  Thresher  with  said  Tappan  as 
collateral,  was  wrongfully  pledged  by  said  Tappan  with  the 
complainant  bank;  that  he  duly  notified  said  bank  that  he 
claimed  the  surplus  of  the  stock  not  sold  and  the  moneys 
realized  from  the  sale  of  the  other  of  his  said  stocks  in  the 
hands  of  the  complainant. 

The  other  respondents  in  their  answers  claim  that  the 
various  shares  of  stock  which  made  up  a  portion  of  the 
collateral  pledged  with  the  note  to  the  complainant  were 
wrongfully  pledged  to  the  bank  by  said  Tappan  in  fraud 
of  the  rights  of  the  respondents,  and  deny  that  the  Trustee 


Digitized  by 


Google 


R.  I.J          United  National  Bank  v.  Tappan.  7 

in  Bankruptcy  of  said  Tappan  has  any  interest  in  the 
surplus  now  in  the  registry  of  the  court,  they  claiming  that 
the  particular  shares  of  stock  and  the  bonds  which  were 
their  property  were  deposited  by  them  with  said  Tappan 
from  time  to  time  as  security  for  certain  advances  which 
said  Tappan  agreed  to  make  or  represented  that  he  had 
already  made  on  account  of  purchases  of  other  stock  of  other 
corporations  for  them;  that  said  Tappan  never  made  any 
such  advances,  and  that  in  fraud  of  the  rights  of  such  cus- 
tomers he  converted  the  stock  and  bonds  to  his  own  use  and 
wrongfully  pledged  them  with  the  bank,  the  said  Tappan 
having  at  the  time  of  said  purchase  no  right  or  interest  in 
said  stock  or  bonds;  that  in  the  exercise  of  due  diligence 
they  gave  notice  in  writing  to  said  complainant  of  their  owner- 
ship in  said  shares  and  demanded  of  it  the  return  of  their 
said  property;  that  no  right  ever  accrued  to  Tappan  under 
any  of  the  pledges  made  to  him  to  convert  to  his  own  use, 
sell  or  otherwise  dispose  of  any  of  the  bonds  or  shares;  that 
the  title  and  right  to  and  in  all  said  shares  and  bonds  at  all 
times  prior  to  the  time  when  said  Tappan  placed  the  same 
with  the  complainant  remained  in  said  claimants,  and  that 
said  Tappan  wrongfully  converted  said  stocks  and  bonds 
belonging  to  them  to  his  own  use  and  pledged  said  stocks 
and  bonds  to  the  complainant,  he  having  at  the  time  no 
right  so  to  pledge  the  same;  that  the  total  value  of  said 
property  of  the  respondents  other  than  the  respondents 
Tappan  and  Tillinghast,  Trustee,  amounted  to  a  sum  greatly 
in  excess  of  the  value  of  the  stocks,  bonds  and  money  de- 
posited in  the  registry  of  the  court,  and  that  said  bonds, 
stocks  and  money  belong  to  the  several  respondents  men- 
tioned in  the  said  bill  of  complaint,  as  they  may  establish 
title  thereto. 

Tappan  has  not  answered  the  bill. 

The  cause  was  by  decree  entered  March  2,  1910,  referred 
by  the  Superior  Court  .to  Edward  C.  Stiness,  Esquire, 
Master  in  Chancery,  to  consider  and  determine  the  following 
questions: 
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"1.  Assuming  without  prejudice  to  any  party  hereto, 
and  solely  for  the  purpose  of  this  question,  that  Lewis  H. 
Tappan  &  Co.,  actually  executed  the  orders  of  all  customers 
in  the  purchase  and  sale  of  stocks  and  bonds,  what  right,  if 
any,  legal  or  equitable,  did  the  respondents,  Edward  P. 
Greene,  Anna  F.  Greene,  James  M.  R.  Taylor,  George  M. 
Parks,  Helen  A.  P.  Merriman,  Frank  R.  Hunter,  and  Henry 
A.  Waterhouse,  Charies  Morris  Smith,  Jr.,  Ehzabeth  L. 
Pearce,  William  F.  Leeder,  David  Bemkopf,  Samuel  K. 
Grover,  Anita  C.  Baker  and  Philip  S.  Allen,  assignors  to 
respondent  Thomas  F.  I.  McDonnell,  and  Henry  G.  Thresher 
assignor  to  respondent  Arthur  J.  Billinge,  and  Lewis  H. 
Tappan,  doing  business  as  Lewis  H.  Tappan  &  Co.,  on  June 
9,  1909,  have  respectively  in  and  to  any  or  all  the  stocks 
and  bonds  enumerated  in  Par.  2  of  the  Bill  of  Complaint 
herein? 

"2.  Assuming  without  prejudice  to  any  party  hereto 
and  solely  for  the  purpose  of  this  question  that  Lewis  H. 
Tappan  &  Co.  actually  executed  the  orders  of  all  customers 
in  the  purchase  and  sale  of  stocks  and  bonds,  what,  if  any, 
right,  title  or  interest  has  the  respondent,  Lewis  H.  Tappan, 
or  his  Trustee  in  Bankruptcy,  respondent  John  A.  Tilling- 
hast,  as  against  the  other  respondents  herein,  or  their  re- 
spective assignors,  in  and  to  the  bonds,  stocks  and  cash 
surplus,  or  any  part  thereof,  remaining  in  the  hands  of  said 
complainant  after  the  satisfaction  of  the  debt  of  Lewis  H. 
Tappan  to  the  complainant,  as  set  forth  in  Par.  4  of  said 
Bill  (and  now  in  the  registry  of  this  Court)?" 

By  stipulation  this  decree  has  been  amplified  and  ex- 
plained, as  follows:  "It  is  stipulated  and  agreed  by  all 
parties  that  the  intent  and  meaning  of  the  first  of  the 
questions  submitted  to  the  Master  in  and  by  the  decree 
entered  on  the  2nd  day  of  March,  A.  D.  1910,  is  such,  that 
the  same  should  be  answered  by  a  general  finding  relative 
to  the  title;  rights  or  interests,  legjal  or  equitable,  if  any,  of 
said  parties  (including  the  assignors  of  certain  of  said 
parties),  as  between  said  Tappan  and  the  other  parties 
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named  therein  (including  the  assignors  of  certain  of  said 
parties)^  respectively,  in  and  to  said  stocks  and  bonds  on 
the  9th  day  of  June,  A.  D.  1909,  and  that  the  Master  shall 
not  be  required  to  ascertain  the  exact  state  of  the  accounts 
between  each  of  said  parties  (including  the  assignors  of 
certain  of  said  parties),  and  said  Tappan,  or  to  determine 
any  question  relative  to  contribution  between  said  parties." 

All  parties  agree  that  Frank  R.  Hunter,  named  in  the  bill 
and  in  the  decree  of  reference  and  who  has  failed  to  file  an 
answer,  was  joined  in  the  proceedings  by  mistake,  and  that 
he  has  no  interest  in  the  questions  or  property  before  the 
court. 

The  case  was  heard  by  the  Master  upon  oral  testimony 
and  certain  stipulations,  together  covering  the  cases  of  all 
the  claimants  with  respect  to  the  questions  referred  to  the 
Master.  He  decided  in  favor  of  the  claims  of  the  respond- 
ents other  than  Tappan,  and  Tillinghast,  Trustee,  and 
answered  the  questions  referred  to  him  as  follows: 

"1.  That  the  respondent  claimants  as  to  the  collateral 
stock  and  bonds  deposited  by  them  with  Tappan  were 
entitled  as  against  said  Tappan  and  his  Trustee  in  Bank- 
juptcy  to  all  the  rights  of  bona  fide  pledgors  of  said  re- 
spective stocks  and  bonds,  on  the  9th  day  of  June,  1909, 
and 

"  2.  That  the  said  Tappan  and  his  Trustee  in  Bankruptcy 
as  against  the  other  respondent  claimants  have  no  right, 
title,  or  interest  in  and  to  the  said  bonds,  stock  and  cash 
surplus,  or  any  part  thereof,  remaining  in  the  hands  of 
said  complainant,  for  the  reasons  heretofore  set  forth  in 
this  report." 

To  these  findings  and  also  to  certain  other  preliminary 
or  subsidiary  findings  of  the  master  the  respondent  Tilling- 
hast has  excepted.  (Exceptions  Nos.  23  to  30,  both  in- 
clusive.) He  has  also  excepted  to  the  action  of  the  Master 
in  admitting  and  rejecting  certain  testimony.  (Exceptions 
JNos.  1  to  22,  both  inclusive.) 

From  the  evidence  taken  before  the  Master  it  appeared 
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that  these  claimants  were  customers  of  Tappan  &  Co.,  and 
from  time  to  time  directed  Tappan  to  buy  for  each  of  them 
stocks  and  bonds  on  margin,  the  said  parties  paying  part  of 
the  price,  and  Tappan  being  expected  to  hold  the  purchases 
as  security  for  the  balance,  and  each  of  the  claimants  de- 
livered to  Tappan  the  stocks  and  bonds  specifically  men- 
tioned in  their  answers  as  collateral  security  for  their 
accounts,  and  received  from  Tappan  receipts  therefor, 
some  of  which  receipts  bore  a  printed  indorsement  and  others 
of  which  did  not.  Confirmation  notices  were  also  sent  out 
in  some  cases.  The  forms  of  these  receipts  and  confirma- 
tion notices  were  as  follows: 

Form  1. 
The  so-called  Blank  Receipt. 


"Lewis  H.  Tappan  &  Co.,  No.  146. 

Brokers, 
Street  Floor,  Room  103,  Providence,  R.  I.,  Apr.  27,  1906. 
Banigan  Building. 
RECEIVED  of  Wm.  F.  Leeder,  Certificate  No.  A  1453, 
for  10  shares  stock  of  United  Traction  &  Electric  Co.,  in 
name  of  William  F.  Leeder. 

LEWIS  H.  TAPPAN  &  CO., 

Per  Dover.*' 

Form  2. 
The  Receipt  with  the  so-called  Printed  Indorsement  on  the- 

back. 


"Lewis  H.  Tappan  &  Co.,  No.  C  1085. 

Brokers. 

Street  Floor,  Room  103,  Providence,  R.  I.,  Jun.  3,  1909. 

Banigan  Building. 

RECEIVED  of  H.  A.  Waterhouse,  Esq.,  3  bonds,  Nos. 

16,295-17,526-17,706,  Bonds  of  Am.  Tel.  and  Tel.  ColL 

Trust  415,  due  1929,  1  M  each,  as  Collateral  Security  and 
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subject  to  agreements  and  conditions  on  the  back  of  this 
receipt. 

LEWIS  H.  TAPPAN  &  CO., 

Per  Dover.'' 

On  back  of  receipt. 


''It  is  agreed  that  Lewis  H.  Tappan  &  Co.  have  the  right 
to  hypothecate,  sell  or  dispose  of,-  without  notice,  any  and 
all  stocks,  bonds,  commodities,  securities,  certificates,  or 
interests  therein,  however  held,  or  may  buy  the  same,  for 
delivery  or  to  be  held  as  security;  and  may  receive  or 
deliver  as  agents,  certificates  ordered  to  be  bought  or  sold; 
and,  in  cases  where  transactions  are  made  through  other 
Bankers  or  Brokers,  may  delegate  the  same  authority  to 
them;  and  with  the  distinct  understanding  that  both 
parties  intend  to  complete  all  their  transactions  of  purchase 
and  sale  by  the  actual  receipt  and  delivery  of  certificates, 
and  at  their  earliest  convenience;  and  the  customer  agrees 
to  repay  all  advances,  charges  and  pajninents  made  in  filling 
all  orders  for  purchase  and  sale  of  the  stocks,  bonds,  com- 
modities, securities,  certificates  and  interests  therein  and 
canying  the  account." 

Form  3. 
The  Sold  Notice. 

"Lewis  H.  Tappan  &  Co., 

Brokers, 
Street  Floor,  Room  103,  Providence,  R.  I.,  April  4-09. 
Banigan  Building. 

"In  accordance  with  your  instructions  we  have  sold  for 
your  account  and  risk  as  stated  below:  (Subject  to  the 
following  agreements  and  conditions) 

"It  is  agreed  that  Lewis  H.  Tappan  &  Co.  have  the  right 
to  hypothecate,  sell  or  dispose  of,  without  notice,  any  and 
all  stocks,  bonds,  commodities,  securities,  certificates,  or 
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interests  therein,  however  held,  or  may  buy  the  same,  for 
delivery  or  to  be  held  as  security,  whenever  in  their  judg- 
ment the  same  may  be  necessary  to  protect  the  account; 
and  may  receive  or  deliver  as  agents  certificates  ordered 
to  be  bought  or  sold;  and,  in  cases  where  transactions  are 
made  through  other  Bankers  or  Brokers,  may  delegate  the 
same  authority  to  them;  and  with  the  distinct  under- 
standing that  both  parties  intend  to  complete  all  their 
transactions  of  purchase  and  sale  by  the  actual  receipt  and 
delivery  of  certificates,  and  at  their  earliest  convenience; 
and  the  customer  agrees  to  repay  all  advances,  charges  and 
payments  made  in  filling  all  orders  for  purchase  and  sale  of 
the  stocks,  bonds,  commodities,  securities,  certificates  and 
interests  therein  and  in  carrying  the  account. 
E.  &  O.  E.  LEWIS  H.  TAPPAN  &  CO." 

Form  4. 
The  Bought  Notice. 

"Lewis  H.  Tappan  &  Co., 

Brokers, 
Street  Floor,  Room  103,  Providence,  R.  I.,  April  6-09. 
Banigan  Building. 

''In  accordance  with  your  instructions  we  have  bought 
for  your  accoimt  and  risk  as  stated  below:  (Subject  to  the 
following  agreements  and  conditions) 

"It  is  agreed  that  Lewis  H.  Tappan  &  Co.,  have  the  right 
to  hypothecate,  sell  or  dispose  of,  without  notice,  any  and 
all  stocks,  bonds,  commodities,  securities,  certificates,  or 
interests  therein,  however  held,  or  may  buy  the  same,  for 
dehvery,  or  to  be  held  as  security,  whenever  in  their 
judgment  the  same  may  be  necessary  to  protect  the 
account;  and  may  receive  or  deliver  as  agents  cer- 
tificates ordered  to  be  bought  or  sold;  and,  in  cases 
where  transactions  are  made  through  other  Bankers  or 
Brokers,  may  delegate  the  same  authority  to  them;  and  with 
the   distinct  understanding   that  both  parties  intend  to 
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complete  all  their  transactions  of  purchase  and  sale  by  the 
actual  receipt  and  delivery  of  certificates^  and  at  their 
earliest  convenience;  and  the  customer  agrees  to  repay  all 
advances,  charges  and  pajninents  made  in  fiilling  all  orders 
for  purchase  and  sale  of  the  stocks,  bonds,  commodities, 
securities,  certificates  and  interests  therein  and  in  carrying 
the  account. 
E.  &  O.  E.  LEWIS  H.  TAPPAN  &  CO." 

The  blank  receipts  are  found  in  the  cases  of  Thresher, 
Leeder,  Allen,  Pearce,  Merriman,  Greene,  and  Smith.  The 
receipts  with  the  printed  indorsement  are  found  in  the  cases 
of  Waterhouse,  Parks,  Baker,  Grover,  Taylor,  Bemkopf 
(first  time  November  7,  1908),  Greene  (4  dated  March  8, 
1909),  and  Smith.  The  confirmation  notices  are  found  in 
the  following  cases:  Leeder  (last  one  may  have  been  later 
than  last  date  he  pledged  stock),  Waterhouse  (last  one  may 
have  been  later  than  last  deposit  of  collateral).  Parks 
(throughout  the  account).  Baker,  Pearce,  Smith,  Greene, 
and  Allen.  There  is  no  testimony  in  the  cases  of  Bemkopf, 
Grover,  Taylor  and  Merriman  as  to  whether  they  were  or 
were  not  received.  Thresher  did  not  receive  them.  So  that 
in  the  cases  of  Greene  and  Smith  we  find  blank  receipts,  re- 
ceipts with  the  printed  indorsement,  and  confirmation 
notices;  while  the  cases  of  Leeder,  Allen,  and  Pearce  have 
blank  receipts  and  confirmation  notices;  and  the  cases  of 
Waterhouse,  Parks,  and  Baker  have  receipts  with  the 
printed  indorsement  and  confirmation  notices. 

Henry  G.  Thresher  testified  that  he  purchased  the  stock 
of  the  United  Wire  &  Supply  Co.  through  Tappan;  some 
was  paid  for  at  the  time;  some  within  two  or  three  days,  and 
some  was  never  fully  paid  for;  the  question  of  margins 
never  entered  into  it;  that  he  paid  from  time  to  time  certain 
sums  of  money  on  account;  the  certificates  were  always 
taken  out  in  the  name  of  and  left  with  Tappan;  never  signed 
a  contract  with  Tappan;  Tappan  always  sent  him  a  bill  for 
the  price  of  the  stock;   dividends  were  always  credited  to 
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him;  that  at  one  time  he  took  out  278  shares,  in  three  cer- 
tificates, one  of  which  certificates — 78  shares — ^he  left  with 
Tappan  as  collateral,  November  2,  1907,  for  which  he 
received  an  ordinary  receipt;  that  he  never  knew  any  of 
this  stock  had  been  pledged  as  collateral  by  Tappan;  that 
he  was  never  in  default  as  to  security;  that  he  never  re- 
ceived from  Tappan  any  "bought  and  sold  notices";  that 
on  June  9,  1909,  he  owed  Tappan  $7,971.28,  and  Tappan 
held  for  him  119  shares  of  preferred,  and  71  shares  of  common, 
stock  of  the  United  Wire  &  Supply  Co.,  which  he  believed 
was  worth  $20,000;  that  the  suggestion  of  having  the  stock 
carried  in  the  name  of  Tappan  came  from  him  and  not 
from  Tappan,  and  for  personal  reasons  of  his  own.  Tappan 
testified  that  he  did  tell  Thresher  in  1907  that  he  had  pledged 
his  stock. 

The  testimony  of  David  Bemkopf  showed  that  he  had 
been  a  customer  of  Mr.  Tappan  for  a  considerable  period 
and  pledged  with  him  at  various  times  stock  as  collateral 
for  his  account.  His  account  was  always  carried  on  margin, 
and  he  bought  and  sold  various  stocks  in  this  manner 
through  Mr.  Tappan  from  time  to  time.  He  testified  that 
on  November  7,  1908,  he  deposited  as  further  margin  with 
Mr.  Tappan  the  stock  in  suit  upon  which  claim  is  made; 
that  when  he  did  so  nothing  was  said,  but  that  he  received 
receipts  in  the  above  form.  He  testified  to  an  understand- 
ing with  Tappan  to  the  effect  that  before  ever  selling  or 
making  use  of  any  certificates  so  deposited,  Tappan  was  to 
notify  Bemkopf  and  give  him  a  chance  to  make  good  his 
margin. 

Substantially  the  same  facts  appear  in  the  case  of  Anita 
C.  Baker,  Samuel  K.  Grover,  Edward  P.  Greene  (in  part), 
and  Anna  F.  Greene  (in  part).  All  were  customers  of 
Tappan;  aU  were  buying  and  selling  stocks  on  margin. 
Mrs.  Baker  and  Messrs.  Bemkopf  and  Grover  at  the  time 
of  the  making  of  all  their  deposits  of  securities  here  in  ques- 
tion took  receipts  with  printed  endorsements,  and  Edward 
P.  Greene  and  Anna  F.  Greene  received  such  receipts  when 
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making  a  portion  of  their  deposits.  The  claim  of  a  prior  or 
contemporaneous  parol  contract  to  the  same  effect  was  also 
made  in  all  of  said  cases. 

The  receipt  with  the  printed  indorsement  on  the  back 
which  was  involved  in  all  of  these  cases,  was  in  form  2, 
supra,  varied  in  each  case  according  to  the  name  of  the  cus- 
tomer and  the  particular  stock  deposited  when  the  receipt 
was  given. 

The  cases  of  Henry  A.  Waterhouse,  George  M.  Parks, 
James  M.  R.  Taylor  and  Charles  Morris  Smith,  Jr.  (in 
part — ^as  to  securities  he  deposited  for  which  he  took  in- 
dorsed receipts),  stand  upon  the  same  footing  as  those  last 
considered,  with  the  exception,  that  these  parties  make  no 
claim  of  any  parol  contract  varying  the  terms  of  the  receipts. 

The  claims  of  WiUiam  F.  Leeder,  Mrs.  Philip  Allen,  Mrs. 
Elizabeth  L.  Pearce,  Edward  P.  Greene  (in  part)  and  Anna 
F.  Greene  (in  part)  stand  upon  substantially  the  same 
footing.  All  were  customers  of  Tappan  and  purchased  and 
sold  through  him  stocks  in  considerable  amounts.  All  of 
them  deposited  stocks  or  bonds  with  Tappan  in  Ueu  of  a 
cash  margin.  All  of  them  at  the  time  of  such  deposits  of 
stocks  or  bonds  took  from  him  receipts  therefor  in  the  form 
of  the  so-called  blank  receipt.  Form  I,  supra.  These  re- 
ceipts bore  no  indorsement.  Mr.  Leeder  and  the  other 
claimants  testified  that  Mr.  Tappan  told  them  at  various 
times  that  he  would  not  make  use  of  the  stocks  and  bonds 
so  deposited  without  giving  them  an  opportunity  to  protect 
themselves  by  further  payment  of  cash. 

In  the  cases  of  Helen  A.  P.  Merriman  and  Charles  Morris 
Smith,  Jr.,  the  facts  are  the  same  as  those  set  forth  in  the 
Leeder  case,  except  that  in  these  cases  no  evidence  was 
introduced  by  the  claimants  of  any  parol  agreement  relative 
to  the  terms  under  which  the  deposits  of  collateral  were 
made. 

Helen  A.  P.  Merriman  received  blank  receipts  upon 
depositing  her  securities,  and  Mr.  Smith  upon  depositing 
some  of  his.    According  to  the  stipulation  filed  in  the  case 
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of  Charles  Morris  Smith,  Jr.,  above  mentioned,  in  some 
transactions  he  received  receipts  with  printed  indorsements, 
and  in  others  receipts  without  indorsements. 

Mr.  Tappan,  called  as  a  witness  for  the  Trustee  in  Bank- 
ruptcy in  the  claim  of  David  Bemkopf,  testified  that  he 
never,  subsequently  to  November  7,  1908,  when  Mr.  Bem- 
kopf deposited  the  stock  with  him  and  took  the  receipt, 
made  any  agreement  with  Bemkopf  which  modified  any 
right  that  he,  Tappan,  might  then  have  acquired;  but  that 
he  might  have  told  Bemkopf  that  he  would  not  sell  the 
stock,  provided  he  kept  his  margin  good;  but  he  did  not 
tell  him  he  would  not  get  a  loan  on  it;  that  he  might  have 
told  him  at  the  time  that  he  gave  him  the  receipt  that  he 
would  not  sell  his  collateral  without  first  giving  him  an 
opportimity  to  secure  the  account  in  some  other  way,  he 
might  have  told  him  the  same  thing  subsequently  to  that 
time;  that  he  never  did  sell  the  stock,  but  simply  pledged  it. 

This  testimony  applies  also  to  the  claim  of  Charles  Morris 
Smith,  Ehzabeth  L.  Pearce,  Anita  C.  Baker,  William  F. 
Leeder,  Samuel  K.  Grover,  Philip  Allen,  and  Henry  A. 
Waterhouse. 

A.  F.  Davis,  called  as  a  witness  for  the  Trustee  in  Bank- 
ruptcy, testified  that  he  had  been  a  banker  and  broker  for 
about  fourteen  years;  that  it  is  customary  for  brokers  in 
purchasing  stock  for  a  customer  upon  which  he  has  only 
paid  a  portion  of  the  purchase  price,  if  it  becomes  necessary 
to  raise  loans  for  the  purpose  of  carrying  on  their  business, 
to  make  use  of  the  stock  that  they  purchase  in  that  way, 
using  any  they  have  in  the  box,  whether  for  that  particular 
customer  or  for  some  other,  in  case  they  need  money,  by 
rehypothecating  it;  that  brokers  use  anybody's  stock  for 
any  account;  they  would  take  any  stock  that  came  handy. 

Edgar  M.  Dexter,  called  as  a  witness  in  behalf  of  the  Trus- 
tee in  Bankruptcy,  testified  that  he  had  been  a  stock  invest- 
ment broker  for  twenty  years.  In  answer  to  the  question  ad 
to  whether  there  was  any  custom  among  stock  brokers  when 
it  becomes  necessary  to  raise  loans  for  canying  on  their 
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business,  in  regard  to  hypothecating  or  selling  or  making 
use  of,  in  any  way,  stocks  which  they  had  purchased  for 
customers  and  are  carrying  on  margin,  testified  that  brokers 
had  a  printed  form  which  permitted  them  to  do  that;  and 
that  the  custom  or  right  of  rehypothecating  securities,  to 
which  he  had  testified,  was  based  upon  the  clause  giving 
that  right  contained  in  the  ''buy"  order;  that  his  whole 
testimony  as  to  custom  was  based  on  the  authority  contained 
in  this  order  so  far  as  it  relates  both  to  the  purchase  of  local 
stocks  and  of  New  York  stocks,  and  also  of  hypothecating 
them.  And  A.  F.  Davis,  recalled,  testified  that  his  testi- 
mony as  to  custom  was  also  based  upon  the  existence  of 
such  a  contract  as  that  to  which  Mr.  Dexter  had  testified. 

From  the  testimony,  it  appears  that  in  all  cases  the  divi- 
dends on  the  stocks  deposited  with  Tappan  were  paid  direct 
to  the  customers,  or,  in  the  case  of  Thresher,  were  credited  to 
him;  that  no  credit  of  collateral  was  given  these  claimants  in 
any  case  on  the  ledger  account,  and  that  interest  was  always 
charged  on  the  balance  due  Tappan,  without  regard  to  the 
collateral;  that  these  claimants  never  knew  that  the  stock 
was  rehypothecated  by  Tappan;  that  they  were  never  in 
default  to  him  as  to  security,  or,  if  called  upon  for  margin, 
as  was  testified  in  one  or  two  of  the  cases,  always  responded 
with  additional  collateral. 

An  examination  of  the  accounts  of  the  respective  respond- 
ents with  Tappan  shows  that  the  following  had  debit  bal- 
ances: 

Parks $5,532  33 

A.  F.  Greene 5,260  27 

E.  P.  Greene 8,240  41 

Helen  P.  Merriman 4,951  01 

Thresher 7,971  28 

The  following  had  credit  balances: 

Waterhouse 2,415  02 

McDonnell,  as  trustee  for  Mrs.  Baker       2,898  37 
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Leeder $120  62 

Taylor 204  40 

Grover 955  81 

Mrs.  Pearce 14,044  89 

Bemkopf 130  05 

Mrs.  Phillip  AUen 1,666  56 

Charles  M.  Smith,  Jr.,  appeared  to  be  a  debtor  to  Tappan, 
but  it  also  appears  from  the  testimony,  including  the  books 
of  Tappan,  that  he  had  delivered  to  Tappan  certain  bonds 
as  collateral  in  an  amount  considerably  greater  than  the 
indebtedness,  and  that  certain  of  these  bonds  had  been 
repledged  by  Tappan,  and  that  the  remainder  of  said  bonds 
had  not  been  returned  to  Smith,  but  were  disposed  of  by 
Tappan;  said  Smith  waives  the  right  to  claim  property 
therein  and  claims  a  credit  for  the  amount  to  be  allowed 
to  him  by  which  the  indebtedness  would  be  reduced  to 
$33,792.47,  for  which  Tappan  held  as  security  that  portion 
of  the  bonds  which  had  been  repledged  by  Tappan,  the 
same  being  of  the  value  of  $57,499.58. 

The  respondents  admit  that  their  respective  securities 
repledged  by  Tappan  to  the  bank  are  subject  to  the  rights 
of  the  complainant  bank  as  the  bona  fide  sub-pledgee  thereof, 
but  contend  that  the  balance  of  the  collateral  and  proceeds 
deposited  in  the  registry  of  the  court  belong  to  them,  and 
that  the  property  of  Tappan  included  with  the  collateral 
given  to  the  complainant  should  have  been  first  applied  to 
the  payment  of  complainant's  claim  and  the  portion  thereof 
not  so  applied  belongs  to  the  respondents  by  subrogation. 

It  is  claimed  by  the  trustee  in  bankruptcy  that  the  con- 
ditions printed  on  the  back  of  the  receipt,  Form  No.  2, 
constituted  a  part  of  the  contract  between  Tappan  and  the 
respondents  with  reference  to  the  securities  therein  referred 
to,  and  that  the  conditions  printed  upon  the  confirmation 
notices  also  constituted  a  part  of  the  contract  between  said 
parties  with  reference  to  the  securities  for  which  the  blank 
receipts  were  given  by  Tappan,  and  that  immediately  upon 
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the  deposit  of  their  securities  by  said  respondents,  or  at  any 
rate  immediately  upon  the  exercise  of  the  rights  claimed  to 
be  conferred  thereby,  the  title  to  said  securities  vested  in 
Tappan,  and  the  only  right  which  remained  to  the  claimants 
was  to  have  the  then  cash  value  of  their  securities  credited 
to  their  respective  accounts.  Coimsel  for  the  respondents 
call  attention  to  th^  fact  that,  as  appears  from  paragraph  15 

ri)  of  the  answer  of  the  Trustee  in  Bankruptcy,  as  well  as  from 
the  testimony  of  Tappan  himself,  and  all  the  other  evidence 
in  the  case,  whatever  were  the  terms  of  the  contracts  be- 
tween these  respondents  and  Tappan,  and  whatever  may 
have  been  the  rights  conferred  by  them  on  Tappan,  the  only 
right  which  he  did  in  fact  exercise  was  the  right  to  repledge, 
and  they  insist  that  the  question  as  to  whether  or  not  the 
terms  and  conditions  embodied  in  the  second  form  of  receipt 
and  in  the  confirmation  notice  constitute  a  part  of  the  con- 
tract between  these  parties,  is  immaterial. 

We  think  this  contention  is  correct.  Whatever  rights 
Tappan  may  have  had  as  to  said  property  he  exercised  only 
the  right  to  repledge.  Tappan  had  the  power  to  rehypothe- 
cate said  securities  to  the  complainant  bank.  A  valid 
pledge  of  said  securities  having  been  made  by  Tappan  to 
secure  his  indebtedness  to  the  bank,  and  the  bank  having 
sold  a  portion  of  the  property  so  pledged  and  applied  the 
proceeds  to  the  payment  of  said  indebtedness,  the  question 
to  be  decided  is,  to  whom  does  the  balance  of  the  collateral 
and  proceeds  belong? 

In  cases  where  a  customer  through  a  broker  purchases 
stocks  on  a  margin,  there  are  two  leading  theories  of  the 
relation  existing  between  the  parties:  (1)  That  the 
customer  and  broker  occupy  the  relation  of  pledgor  and 
pledgee,  respectively,  of  the  stock  purchased;  (2)  That 
they  occupy  the  relation  of  parties  to  an  executory  contract 
of  purchase  and  sale.  This  question  in  this  precise  form  has 
never  been  presented  to  the  courts  of  this  state. 

(2)  The  leading  case  under  the  first  theory  is  that  of  Markham 
V.  Jaydon,  41  N.  Y.  235,  where  the  defendants  were  em- 
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ployed  by  plaintiff  to  buy  stocks  on  his  account  and  to 
cany  them  for  him,  he  paying  and  keeping  with  them  a 
margin  of  ten  per  cent.  In  that  case  the  court  held  that 
the  legal  relation  created  between  the  parties  by  the  trans- 
action was  that  of  pledgor  and  pledgee,  the  stock  purchased 
being  the  property  of  the  person  ordering  its  purchase  and 
being  in  effect  pledged  to  the  brokers  as  security  for  the 
repayment  of  the  advances  made  by  them  in  the  purchase. 
The  court.  Hunt,  Ch.  J.,  (p.  240)  says:  ''The  position  of 
the  broker  is  two  fold.  Upon  the  order  of  the  customer, 
he  purchases  the  shares  of  stocks  desired  by  him.  This  is 
a  clear  act  of  agency.  To  complete  the  purchase,  he  ad- 
vances, from  his  own  funds,  for  the  benefit  of  the  customer, 
ninety  per  cent,  of  the  purchase  money.  Quite  as  clearly, 
he  does  not  in  this  act  as  agent,  but  assumes  a  new  position. 
He  also  holds  or  carries  the  stock  for  the  benefit  of  pur- 
chaser, until  a  sale  is  made  by  the  order  of  the  purchaser, 
or  upon  his  own  acting.  In  thus  holding  or  carrying,  he 
stands  also  upon  a  different  ground  from  that  of  a  broker  or 
agent,  whose  office  is  simply  to  buy  and  sell.  To  advance 
money  for  the  purchase,  and  to  hold  and  carry  stocks,  is  not 
the  act  of  a  broker  as  such.  In  so  doing,  he  enters  upon  a  new 
duty,  obtains  other  rights,  and  is  subject  to  additional 
responsibilities."  At  page  241  the  court  says:  "While  the 
terms  of  a  pledge  require  that  there  should  be  a  delivery  of 
the  article,  it  is  not  necessary  that  there  be  an  actual  manual 
delivery.  It  is  sufficient  if  there  be  any  of  those  circum- 
stances, which  in  construction  of  law  are  deemed  sufficient  to 
pass  the  possession  of  the  property.  Thus,  goods  at  sea 
may  be  passed  in  pledge  by  a  transfer  of  muniments  of  title, 
or  goods  in  a  warehouse  by  the  deUvery  of  the  key.  So  if 
the  pledgee  has  the  thing  already  in  possession,  as  by  a  de- 
posit or  loan,  the  very  contract  transfers  to  him,  by  opera- 
tion of  law,  a  virtual  possession  thereof,  as  a  pledge,  the 
moment  the  contract  is  completed.  (Story  Bail.  §  297, 
and  Auth.  supra.)"  .  .  .  "To  have  delivered  the  cer- 
tificates to  the  plaintiff,  and  that  the  plaintiff  should  then 
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have  returned  them  to  the  defendants,  to  be  held  by  them 
as  security  for  the  advance  m  their  purchase,  would  leave  the 
parties  in  precisely  the  same  situation  as  if  the  defendants 
had  retained  them  for  that  purpose;  the  form  of  a  deUvery 
to  the  plaintiff,  and  a  redelivery  by  him  to  the  defendants, 
being  waived  by  agreement  of  the  parties.  It  comes  fully 
within  the  principle  I  have  already  quoted  from  Story  on 
Bailments,  that  where  the  pledgee  has  the  thing  in  his 
possession,  the  contract  of  pledge  operates  as  a  deUvery, 
the  moment  the  contract  is  completed.  (Story  Bail.,  §  297). 
The  certificates  are  appropriated  as  security  for  an  engage- 
ment, to  wit,  the  payment  of  the  advance,  with  interest 
and  commissions.  The  possession  and  the  delivery  are 
complete,  in  the  abbreviated  maimer  I  have  described. 
The  right  of  redemption,  in  other  words,  the  ultimate  owner- 
ship of  the  property  in  the  plaintiff  was  clearly  provided  for, 
and  was  the  prominent  idea  in  his  mind."  .  .  .  ''In 
my  judgment,  the  contract  between  the  parties  to  this 
action,  was  in  spirit  and  in  effect,  if  not  technically  and  in 
form,  a  contract  of  pledge." 

In  Skiff  V.  Stoddardf  63  Conn.  198,  the  brokers  kept  an 
account  with  their  customers  in  which  they  charged  the 
purchase  price  of  all  stocks  and  securities  ordered  by  them, 
the  commission  thereon,  and  interest  on  debit  balances,  and 
credited  the  selling  price  of  what  was  ordered  sold,  margins 
paid  and  dividends  received.  The  customer  was  required  to 
sign  an  order  in  the  following  form:  ''Please  buy  (or  sell) 
for  my  account  and  risk  shares.     It  is  agreed 

that  the  brokers  have  the  right  to  dispose  of,  without  notice, 
all  stocks  purchased  or  sold  on  margin  whenever  said  margin 
is  reduced  to  two  per  cent."  When  the  order  had  been 
executed  and  notice  was  sent  to  the  customer  advising  him 
thereof,  it  was  understood  between  the  customer  and 
brokers  that  the  certificates  should  not  be  delivered  to  the 
customer  until  the  price,  with  interest  and  commission, 
was  paid;  also  that  the  broker  might  under  certain  circum- 
stances sell  the  securities  to  protect  himself  from  loss. 
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They  kept  an  account  with  each  customer,  on  which  he  was 
credited  with  all  cash  payments,  including  payments  by 
way  of  margin,  and  with  the  proceeds  of  all  sales,  less  com- 
missions, and  with  dividends  when  paid  upon  stocks  carried 
for  him,  and  he  was  charged  with  the  full  price  of  seciuities 
carried,  with  the  conmiissions  and  interest  on  such  price. 
The  brokers  were  required  to  keep  in  the  hands  of  their 
New  York  correspondents,  money  and  securities  by  way  of 
margin  equal  to  a  stipulated  per  cent,  of  the  par  value  of 
the  securities  ordered  by  the  brokers.  The  certificates 
bought  by  the  New  York  correspondents  by  order  of  the 
brokers  were  not  delivered  to  the  brokers,  but  were  held 
or  made  use  of  by  the  New  York  correspondents,  who  might 
under  certain  circumstances  sell  the  seciuities  to  protect 
themselves  from  loss.  The  New  York  correspondents 
did  not  keep  separate  the  certificates  purchased  on  any  one 
order  from  others  of  the  same  kind  received  in  executing 
other  orders,  and  they  used  for  the  purpose  of  delivery  upon 
the  sales  made  by  them  in  the  course  of  their  business, 
such  as  were  most  convenient  for  them  to  use  without 
regard  to  any  right  of  a  customer  to  any  particular  certificate. 
The  New  York  correspondents  pledged  these  certificates 
received  in  executing  the  orders  of  the  brokers,  and  when- 
ever any  certificates  came  into  the  possession  of  the  brokers 
they  pledged  and  made  use  of  the  same  in  the  same  manner. 
No  particular  certificate  of  property  carried  on  margin  was 
held  by  the  broker  for  delivery  to  any  particular  customer. 
The  court  (p.  216)  says:  "The  details  of  the  transactions 
between  the  plaintiflfs  and  Bunnell  &  Scranton,  from  their 
inception  down  to  the  point  where  the  stocks  and  securities 
were  purchased  and  procured,were  precisely  those  which  char- 
acterize stock-brokerage  dealings  in  their  commonly  accepted 
form.  Had  delivery  to  the  plaintiffs  followed,  no  one  could 
fail  to  recognize  the  transactions  thus  far  as  the  usual  ones 
between  customer  and  broker.  In  this  situation,  if  the  plain- 
tiffs had  simply  handed  back  to  Bunnell  &  Scranton  the 
stocks  or  securities  so  delivered,  to  be  held  by  the  latter  as 
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security  for  any  indebtedness  from  the  former  to  the  latter, 
whether  incurred  in  the  purchase  or  otherwise,  until  such 
time  as  that  indebtedness  and  the  interest  thereon  should  be 
paid,  these  latter  transactions  would  have  been  unmistakable 
ones  of  pledge.  These  two  relations  of  customer  and  broker, 
and  pledgor  and  pledgee,  together  with  their  nature  and 
incidents,  are  weU  understood.  Wherein  does  the  com- 
bination in  succession  of  these  two  relations  fail  to  satisfy 
the  conditions  existing  between  Bmmell  &  Scranton  and 
the  plaintiffs?  Clearly  in  no  possible  particular,  unless  it 
be  either  because  there  was  no  deUvery,  in  the  first  instance, 
to  the  plaintiffs  as  buyers,  and  no  redeUvery  by  them  to 
Bunnell  &  Scranton  as  pledgees;  or,  because  Bunnell  & 
Scranton  enjoyed  certain  privileges  with,  or  exercised  cer- 
tain rights  over,  the  purchased  property  which  do  not 
belong  to  pledgees. 

"That  the  omission  of  the  superfluous  acts  of  delivery 
and  redeUvery  cannot  operate  to  effect  radical  changes  in 
the  legal  relation  of  the  parties  seems  too  apparent  for 
argument.  The  law  seeks  substance,  not  forms.  It  never 
requires  the  performance  of  a  needless  act.  The  juggle  of  a 
pass  from  Bunnell  &  Scranton  through  their  customer  back 
to  them  again  would  have  satisfied  in  technical  detail  all 
the  requirements  of  the  completion  of  a  purchase  and  the 
inception  of  a  pledge.  The  result  was  obtained  by  omit- 
ting this  useless  performance  which  the  law  regards  the 
parties  to  have  waived.  It  is  a  well  recognized  principle  of 
law  that  formal  deUvery  is  not.  a  necessary  prerequisite  of  a 
pledge.  'If  the  pledgee  has  the  thing  already  in  his  posses- 
sion, the  very  contract  transfers  to  him  by  operation  of 
law  a  virtual  possession  thereof  as  a  pledge  the  moment  the 
contract  is  completed.'  Markham  v.  Jaudon,  41  N.  Y.  235; 
Broum  v.  Warren,  43  N.  H.  430;  Providence  Thread  Co.  v. 
Aldrich,  12  R.  I.  77 ;  Story  on  Bailments,  §  297."     .... 

"We  are  of  the  opinion  that  both  reason  and  authority 
support  the  proposition  that  the  relation  of  pledgor  and 
pledgee  existed  between  the  plaintiffs  and  Bunnell  &  Scranton 
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at  the  time  of  the  latter's  insolvency  as  respects  the  stocks 
and  securities  which  they  were  then  carrying  for  the  former 
in  the  execution  of  their  orders. 

''From  this  proposition  it  follows  that  the  plaintiffs,  as 
pledgors  of  the  stocks  and  securities  so  carried,  are  entitled 
to  redeem  them.  The  assignment  of  Bimnell  &  Scranton 
does  not  interfere  with  the  exercise  of  this  right-  The  title 
to  the  pledged  property  was  never  in  the  insolvents.  The 
plaintiffs  have  from  the  first  been  its  general  owners.  The 
insolvent  firm  had  only  a  special  property  in  it.  The  assign- 
ment and  appointment  of  the  defendant  as  trustee  in  in- 
solvency have  never  operated  to  deprive  the  plaintiffs  of 
their  ownership,  nor  to  convert  Bimnell  &  Scranton 's 
interest  into  an  absolute  title  in  the  trustee.  The  defendant 
trustee  is  not  in  the  position  of  a  bona  fide  purchaser  for 
value.  The  creditors  of  the  insolvents  did  not  prior  to 
the  assignment  have  the  right  to  appropriate  the  plaintiff's 
stocks  and  seciuities  to  the  satisfaction  of  their  claims. 
The  transfer  of  the  stocks  into  the  name  of  Bunnell  & 
Scranton  upon  the  books  of  the  several  corporations  did 
not  confer  such  right.    Mowry  v.  Hawkins,  57  Conn,  453. 

''The  trustee,  in  his  capacity  as  a  representative  of  the 
creditors,  cannot  therefore  have  acquired  it.  By  the  plain- 
tiffs' exercise  of  their  privilege  of  redeeming  the  property 
the  creditors  of  the  pledgees  are  not  deprived  of  any  right  or 
advantage  they  ever  enjoyed.  Redemption  involves  pay- 
ment of  the  plaintiffs'  several  indebtedness.  From  these 
payments  the  creditors  obtain  every  benefit  it  was  ever 
theirs  to  hope  for." 

In  Richardson  v.  Shaw,  209  U.  S.  365,  Brown  the  bankrupt 
was  a  stockbroker  transacting  business  in  Boston.  The 
respondents  Shaw  and  Davidson  were  partners  and  stock- 
brokers transacting  business  in  New  York  as  John  M. 
Shaw  &  Company,  and  as  customers  of  Brown,  they 
transacted  business  with  him  on  speculative  account 
for  the  purchase  and  sale  of  stocks  on  margin.  By 
agreement   between   the   parties  it  was    imderstood   and 
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agreed  that  all  securities  carried  in  the  account  or  de- 
posited to  secure  the  same  might  be  carried  in  Brown's 
general  loans  and  might  be  sold  or  bought  at  public  or 
private  sale,  without  notice,  if  Brown  deemed  such  sale  or 
purchase  necessary  for  his  protection.  On  the  accounts 
rendered  by  Brown  the  following  memorandum  was  printed: 
"It  is  understood  and  agreed  that  all  securities  carried  in 
this  account  or  deposited  to  secure  the  same  may  be  carried 
in  our  general  loans  and  may  be  sold  or  bought  at  pubUc 
or  private  sale,  without  notice,  when  such  sale  or  purchase 
is  deemed  necessary  by  us  for  our  protection."  Until  the 
account  was  closed  on  June  26,  1903,  Shaw  &  Company 
from  time  to  time  paid  to  Brown  various  other  sums  of 
money  as  margins,  which  were  credited  to  them.  They 
also  transferred  to  him  various  securities  as  margins  in  place 
of  cash.  They  were  charged  with  interest  upon  the  gross 
amount  of  the  purchase  price,  and  credited  with  interest  upon 
the  margins  they  had  deposited  with  Brown.  If  at  any 
time  the  total  amount  of  margins  in  securities  or  money 
exceeded  ten  per  cent.,  they  had  the  right  to  withdraw  the 
excess.  Brown  was  at  no  time  left  with  a  margin  less  than 
ten  per  cent.  Shaw  &  Company  kept  a  'liberal  margin,'  at 
times  rising  to  twenty-three  and  a  half  per  cent.  According 
to  the  agreement  the  securities  carried  in  this  account  or 
deposited  to  secure  the  same  might  be  carried  in  Brown's 
general  loans,  and  such  securities  were  so  pledged  by  him, 
and  Young,  as  agent  of  Shaw  &  Company,  was  informed  of 
the  fact.  The  stocks  were  figured  at  the  market  price 
every  day  and  statements  rendered  to  Young.  The  bank- 
rupt Brown  transacted  much  of  his  general  business  with 
Brown,  Riley  &  Company,  of  Boston.  He  pledged  his 
general  securities  with  that  company.  On  June  24,  1903, 
Yoimg,  the  agent  of  Shaw  &  Company,  as  above  stated, 
learned  of  Brown's  precarious  financial  condition,  and  de- 
manded payment  of  $5,000  cash  from  Brown's  agent, 
Pletcher.  At  the  time  the  margins  already  paid  by  Shaw 
A  Company  exceeded  the  agreed  ten  per  cent.,  and  Fletcher 
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returned  to  them  $5,000  of  such  margins.  On  the  following 
day,  Jime  25,  Young  demanded  a  final  settlement  from 
Brown.  At  that  time  Brown  was  insolvent  within  the  mean- 
ing of  the  bankrupt  law,  and  had  been  for  the  two  preceding 
months.  On  June  26,  the  liquidation  of  this  account  was 
effected  as  follows:  Brown,  the  bankrupt,  indorsed  to 
Brown,  Riley  &  Company  a  note  of  $5,000,  made  by  one  of 
his  debtors,  and  gave  them  a  check  for  $1,200,  thereby 
increasing  his  margin  on  the  general  loan,  and  agreed  that 
$10,664.13  should  be  charged  against  his  margin  and  credited 
to  Shaw  &  Company,  and  a  check  was  given  by  them,  through 
the  Beacon  Trust  Company,  to  the  order  of  Brown,  Riley  & 
Company,  for  $34,919.62,  and  the  securities  to  the  value 
of  $45,583.75  were  turned  over  to  them.  None  of  the 
certificates  of  stock  which  Brown  dehvered  to  Shaw  &  Com- 
pany were  the  identical  certificates  which  they  had  delivered 
to  Brown  as  margin.  Two  certain  bonds,  known  as  the 
'Shannon  bonds,'  had  been  deposited  with  Brown.  Among 
the  creditors  (customers)  of  Brown  on  the  final  day  of  settle- 
ment there  were  a  number  of  general  customers  upon 
transactions  in  purchase  and  sale  of  stocks  by  Brown  as 
broker,  similar  to  the  transactions  in  the  purchase  and  sale 
of  stocks  by  Brown  as  broker  for  Shaw  &  Company.  On 
July  27,  1903,  Brown  made  an  assignment,  and  was  adjudi- 
cated a  bankrupt  within  four  months,  and  petitioner  in 
this  case,  Henry  Arnold  Richardson,  was  elected  trustee. 
It  was  conceded  by  plaintiff's  counsel  that  it  was  the  custom 
of  the  market  to  deliver  shares  from  broker  to  customer 
of  the  same  amount  without  regard  to  whether  they  were  the 
identical  shares  received.  Suit  was  brought  to  recover  the 
$5,000  paid  to  Shaw  &  Company,  Jime  24,  1903,  which 
sum,  it  was  alleged,  was  paid  to  them  as  excessive  margin, 
and,  it  was  alleged,  enabled  them  to  obtain  a  preference  as 
one  of  the  creditors  of  Brown.  The  second  cause  of  action 
in  the  suit  states  that  Shaw  &  Company  are  indebted  to 
Brown's  estate  in  the  sum  of  $10,664.13,  being  the  amount 
he  transferred  for  their  benefit,  as  above  set  forth.    At  the 
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elofie  of  the  plaintiff's  case  he  requested  to  go  to  the  jury 
upon  the  issue  of  defendant's  knowledge  of  Brown's  in- 
solvency. The  court  held  that  no  preference  was  shown 
and  directed  a  verdict  for  defendants.  The  judgment  was 
affirmed.  147  Fed.  Rep.  659,  665.  The  court  adopts 
and  approves  the  doctrine  of  Markham  v.  Jaudon,  41  N.  Y. 
235,  supra;  says  that  Skiff  v.  Stoddard,  63  Conn.  198,  supra, 
leaves  nothing  to  be  added  to  the  discussion,  and  further 
says  (pp.  377,  379):  ''The  rule  thus  established  by  the 
courts  of  the  state  where  such  transactions  are  the  most 
numerous,  and  which  has  long  been  adopted  and  generally 
followed  as  a  settled  rule  of  law,  should  not  be  lightly 
disturbed,  and  an  examination  of  the  cases  and  the  principles 
upon  which  they  rest  lead  us  to  the  conclusion  that  in  no 
just  sense  can  the  broker  be  held  to  be  the  owner  of  the  shares 
of  stock  which  he  purchases  and  carries  for  his  customer. 
While  we  recognize  that  the  courts  of  Massachusetts  have 
reached  a  different  conclusion  and  hold  that  the  broker  is 
the  owner,  carrying  the  shares  upon  a  conditional  contract 
of  sale,  and,  while  entertaining  the  greatest  respect  for  the 
Supreme  Judicial  Court  of  that  State,  we  cannot  accept  its 
conclusion  as  to  the  relation  of  broker  and  customer  under 
the  circumstances  developed  in  this  case.  We  say  this, 
recognizing  the  difficulties  which  can  be  pointed  out  in  the 
application  of  either  rule. 

"At  the  inception  of  the  contract  it  is  the  customer  who 
wishes  to  piirchase  stocks  and  he  procures  the  broker  to 
buy  on  his  account.  As  was  said  by  Mr.  Justice  Bradley 
speaking  for  the  court  in  Galigher  v.  JoneSy  129  U.  S.  193, 
198,  a  broker  is  but  an  agent,  and  is  bound  to  follow  the 
directions  of  his  principal  or  give  notice  that  he  declines  the 
agency. 

"The  dividends  on  the  securities  belong  to  the  customer. 
The  customer  pays  interest  upon  the  purchase  price  and  is 
credited  with  interest  upon  the  margins  deposited.  He  has 
the  right  at  any  time  to  withdraw  his  excess  over  ten  per 
cept.  deposited  as  margin  with  the  broker.    Upon  settle* 
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ment  of  the  account  he  receives  the  securities.  In  this  case 
the  broker  assumed  to  pledge  the  stocks  not  because  he  was 
the  owner  thereof,  but  because  by  the  tenns  of  the  contract 
printed  upon  every  statement  of  account  he  obtained  the 
right  from  the  customer  to  pledge  the  securities  upon  general 
loans,  and  in  like  manner  he  secured  the  privilege  of  selling 
when  necessary  for  his  protection. 

''The  risk  of  the  venture  is  entirely  upon  the  customer. 
He  profits  if  it  succeeds;  he  loses  if  it  fails.  The  broker 
gets  out  of  the  transaction,  when  closed  in  accordance  with 
the  understanding  of  the  parties,  his  commission  and  interefst 
upon  the  advances,  and  nothing  else.  That  such  was  the 
arrangement  between  the  parties  is  shown  in  the  testimony 
of  the  broker's  agent,  who  testified  'if  these  stocks  carried 
for  J.  M.  Shaw  &  Company  made  a  profit,  that  profit  belongs 
to  Shaw  &  Company  over  and  above  what  he  owed  us.' 

"When  Young,  the  agent  of  Shaw  &  Company,  demanded 
the  stocks,  their  right  of  ownership  in  them  was  recognized 
and,  while  pledged,  they  were  under  the  control  of  the 
broker,  were  promptly  redeemed  and  turned  over  to  the 
customer.  Consistently  with  the  terms  of  the  contract,  as 
understood  by  both  parties,  the  broker  could  not  have 
declined  to  thus  redeem  and  turn  over  the  stock,  and  when 
adjudicated  a  bankrupt  his  trustee  had  no  better  rights, 
in  the  absence  of  fraud  or  preferential  transfer,  than  the 
bankrupt  himself.  Security  Warehousing  Co.  v.  Handy  206 
U.  S.  415,  423;  Thompson  v.  Fairbanks,  196  U.  S.  516,  526; 
Humphrey  v.  Tatman,  198  U.  S.  91 ;  York  Man'fg  Co.  v.  Cos- 
sell,  201  U.  S.  344,  352."  .  .  .  "The  broker  cannot  be 
converted  into  an  owner  without  a  perversion  of  the  under- 
standing of  the  parties,  as  was  pertinently  observed  in  the 
very  able  discussion  already  referred  to  in  Skiff  v.  Stoddard, 
63  Conn.  216.  'So  long  as  the  interpretation  of  the  con- 
tract preserves  as  its  distinctive  feature  the  principal  pro- 
position that  the  customer  purchases  merely  the  right  to 
have  delivery  to  him  in  the  future,  at  his  option,  of  stocks  or 
securities  at  the  price  of  the  day  of  the  agreement,  and  its 
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corollary  that  the  customer  derives  no  right,  title  or  interest 
in  the  stocks  or  securities  until  final  performance,  the  diffi- 
culties in  the  way  of  harmonizing  the  situation  are  bound 
to  exist.  The  fundamental  difficulty  grows  out  of  the 
necessary  attempt  in  some  way  to  transform  the  customer, 
who  enjoys  all  the  incidents  and  assumes  all  the  risks  of 
ownership,  into  a  person  who  in  fact  has  no  right,  title  or 
interest,  and  to  create  out  of  the  broker,  who  enjoys  none  of 
the  incidents  and  assumes  not  a  particle  of  its  responsibility, 
a  person  clothed  with  the  full  title  and  an  absolute  owner- 
ship/" 

''We  reach  the  conclusion,  therefore,  that  although  the 
broker  may  not  be  strictly  a  pledgee,  as  understood  at  com- 
mon law,  he  is,  essentially,  a  pledgee  and  not  the  owner  of  the 
stock,  and  turning  it  over  upon  demand  to  the  customer 
does  not  create  the  relation  of  a  preferred  creditor  within 
the  meaning  of  the  bankrupt  law."  See  also  Thomas  v. 
Taggart,  209  U.  S.  385;  In  re  Jacob  Berry  &  Co.  149  Fed. 
176. 

The  second  theory,  that  the  customer  and  broker  occupy 
the  relation  of  parties  to  an  executory  contract  of  purchase 
and  sale,  has  found  support  in  certain  Massachusetts'  cases; 
Wood  V.  Hayes,  15  Gray,  375;  Covell  v.  Loud,  135  Mass.  41; 
Chase  v.  Boston,  180  Mass.  458. 
( 3)  What  was  done  by  Tappan  is  uncontroverted.  He  took 
property  which  had  been  pledged  to  him  by  his  customers, 
while  continuing  to  hold  the  same  as  pledgee  and  with  other 
property  belonging  to  himself  made  a  pledge  to  the  com- 
plainant. The  pledge  to  the  complainant  remained  un- 
altered at  the  time  of  the  assignment  by  Tappan  and  at  the 
times  of  the  subsequent  demands  for  the  property  made  upon 
the  complainant  by  the  several  original  pledgors  or  their 
assigns.  Even  though  the  power  of  sale  as  well  as  of  hypothe- 
cation was  given  to  Tappan,  the  mere  existence  of  such 
power  did  not,  of  itself,  establish  general  property  in  him. 
He  may  have  had  means  or  power  by  which  he  could  have 
acquired  or  transferred  title,  but  the  title  could  be  acquired 
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or  transferred  only  by  the  actual  execution  of  the  power. 
Such  power  remaining  unexecuted,  the  right  to  redeem  con- 
tinued. R.  I.  H.  T.  Co.  V.  Bank,  14  R.  I.  625;  31  Cyc.  1088; 
Furber  v.  Dane,  203  Mass.  108,  116. 

The  textwriters  have  adopted  the  view  of  the  cases  follow- 
ing Markham  v.  Jaudon.  Thus  Dos  Pa^sos,  on  Stock- 
brokers and  Stock  Exchanges,  p.  194, —  ''Where,  instead  of 
money,  the  client  deposits  stock,  etc.,  as  margin,  the  relation 
of  pledgor  and  pledgee  exists."  At  p.  296:  "Until 
his  title  is  divested  by  sale  or  judicial  proceedings,  the 
pledgor's  right  to  redeem  is  a  continuing  one,  and  as  an 
incident  to  this  right  of  redemption  he  may  at  any  time 
during  its  continuance  invoke  the  act  of  a  court  of  equity 
and  ask  to  have  the  amount  of  his  debt  ascertained,  if 
uncertain."  In  Jones  on  Pledges  and  Collateral  Securities, 
sec.  552,  the  rule  is  stated:  ''But  in  case  of  a  pledge  as  has 
already  been  noticed  the  pledgor  does  not  part  with  the 
general  title,  but  only  with  possession  and  a  special  property. 
Upon  default  the  debtor  still  retains  the  general  title.  The 
property  is  not  conveyed  upon  a  condition  that  the  convey- 
ance shall  be  void  upon  performance  of  the  condition.  There 
is  no  conveyance  of  the  thing  pledged,  and  no  condition  upon 
the  breach  of  which  the  property  becomes  absolute  in  the 
creditor.  Therefore  the  debtor  has  a  legal  right  to  redeem 
although  he  has  not  paid  the  debt  secured  at  its  maturity, 
or  otherwise  performed  the  conditions  of  his  contract." 
And  in  Furber  v.  Dane,  203  Mass.  108,  116,  the  court  says: 
"But  it  does  not  follow  that  after  payment  of  the  debts 
for  which  they  were  pledged,  and  while  they  can  still  be 
followed  in  specie  they  should  go  to  the  firm  or  to  the  firm's 
assignee.  After  all  charges  properly  to  be  made  against 
them  have  been  satisfied,  the  firm's  special  property  in 
them  no  longer  exists,  and  they  should  be  returned  to  the 
general  owner,  if  their  identity  has  been  preserved."  See 
also  Colebrook  on  Collateral  Securities,  §  306. 
(4)  The  claim  of  the  complainant  against  Tappan,  which  was 
collected  by  resorting  to  the  collateral  which  Tappan  had 
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pledged  (and  collected  only  in  that  manner),  was  greater 
than  the  aggregate  amount  of  the  mdebtedness  due  Tappan 
from  all  his  customers  (the  original  pledgors),  and  exceeded 
that  aggregate  indebtedness  by  more  than  the  total  value 
of  Tappan 's  own  property  included  in  the  pledge.  (Stipu- 
lation). The  indebtedness  of  the  customers  having  been 
thus  paid  and  overpaid  out  of  their  property  they  are  en- 
titled to  the  portion  of  the  pledge  remaining  unsold  and  to  the 
surplus  proceeds  of  that  which  was  sold.  When  Tappan 
pledged  the  property  of  himself  and  others  to  secure  his 
indebtedness  the  relation  of  principal  and  surety  arose, 
Tappan  being  the  principal  and  each  of  the  others  being 
sureties,  at  least  to  the  extent  which  his  property  exceeded 
in  value  the  amount  of  Tappan 's  lien  (if  any),  upon  it. 
"A  person  pledging  his  property  as  security  for  the  payment 
of  the  debt  of  another  stands  in  the  position  of  a  surety  of 
the  debtor."  Jones,  Pledges  and  Collateral,  Sec.  517  a. 
*'A  person  who  pledges,  by  mortgage  or  otherwise,  his 
own  property  to  secure  the  payment  of  the  debt  of  another 
person,  thereby  becomes  a  surety,  nothing  more  or  less, 
and  entitled  to  all  the  rights  of  any  other  surety,  and  upon 
pajrment,  is  subrogated  to  the  benefit  of  any  securities  held 
by  the  creditor,  etc."  Harris'  Law  of  Subrogation,  Sec. 
243. '  One  who  pledges  his  property  for  the  debt  of  another  is 
entitled  to  subrogation.  Sheldon  on  Subrogation,  Sec.  104. 
The  property  of  the  principal  debtor  (Tappan),  included  in 
the  pledge,  should  have  been  first  appUed  to  the  payment  of 
the  indebtedness.  The  property  belonging  to  the  sureties, 
included  in  the  pledge,  should  have,  in  equity,  contributed 
pro  rata  only  to  the  payment  of  the  balance  of  the  in- 
debtedness. As  the  property  included  in  the  pledge  was 
not  thus  equitably  appUed  to  such  payment  and  as  the 
value  of  the  property  of  each  of  the  parties  contained  in  the 
pledge  is  known  or  can  be  ascertained  (stipulation)  it  follows 
that  the  rights  of  the  several  parties  should  be  adjusted 
and  established  by  subrogation.  Hidden  v.  Bishop y  5  R.  I. 
29,  31 ;  Shelton  &  TutOe  v.  Hurd,  7  R.  I.  403,  405;  Thompson 
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V.  Taylor  Symonds  &  Co,  12  R.  I.  109;  Holland  v.  CUizens 
Savings  Bank,  16  R.  I.  734,  736. 

''Subrogation  applies  where  one  party  pays  a  debt  for 
which  another  is  primarily  Uable,  and  which  in  equity  and 
good  conscience  should  have  been  discharged  by  the  latter. 
Sheldon  on  Subrogation,  §  1,  and  cases  cited  in  note  on  page 
2.  Where  a  mortgage  debt,  for  instance,  is  paid  by  one 
who  is  entitled  to  pay  it  for  his  own  protection,  but  is  not 
under  any  legal  Uability  to  do  so,  he  is  subrogated  by  opera- 
tion of  law,  to  the  rights  of  the  mortgagee,  the  doctrine 
being  founded  upon  the  principle  that  one  who  thus  pays  the 
mortgage  debt  is  equitably  entitled  to  the  mortgage  security. 
As  said  in  Keely  v.  Cassidy,  93  Pa.  St.  319:  'The  general 
principle  upon  which  subrogation  rests  is  that  whenever 
anyone  pays  a  debt  for  which  he  is  liable  as  security  or 
guarantor,  it  is  equitable  that  he  should  be  substituted  in 
place  of  the  creditor.'  It  is  also  stated  in  the  same  case  that 
'the  principle  which  governs  in  all  cases  of  substitution  is 
one  of  equity  merely  and  is  to  be  carried  out  in  the  exercise 
of  an  equitable  discretion  with  a  due  regard  to  the  legal  and 
equitable  rights  of  others.'  In  National  Bank  v.  Gushing, 
53  Vt.  321,  326,  the  court  say:  'It  is  only  in  cases  where 
the  person  pajdng  the  debt  stands  in  the  situation  of  a 
surety  or  is  compelled  to  pay  in  order  to  protect  his*own 
interests,  that  a  court  of  equity  substitutes  him  in  the  place  of 
the  creditor  as  a  matter  of  course,  without  any  special  agree- 
ment.'" Dean  v.  Rounds,  18  R.  I.  436,  446.  Martin, 
PeVr.,  25  R.  I.  1,  7.  "The  right  of  contribution  arises 
between  sureties  where  one  has  been  called  on  to  make  good 
the  principal's  default,  and  has  paid  more  than  his  share  of 
the  entire  UabiUty."  Adams,  Eq.,  Sec.  269,  including  foot 
note  1  and  cases  there  cited.  "The  right  of  exoneration 
arises  between  surety  and  principal,  so  soon  as  the  surety 
has  paid  any  part  of  the  debt.  Immediately  on  making 
such  payment,  he  may  bring  assumpsit  at  law  against  his 
principal  for  indemnity.  And  he  may  also  sue  the  creditor 
in  equity  for  an  assignment  of  any  mortgage  or  collateral 
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security  for  the  debt,  so  that  he  may,  as  far  as  possible,  be 
substituted  in  his  place."  Adams  Eq.  Sec.  269.  *'When 
securities  belonging  to  several  persons  have  been  rehypothe- 
cated together  as  security  for  a  single  loan,  the  pledgee 
taking  them  should  proceed  pari  passu  in  applying  the  se- 
curities to  the  satisfaction  of  the  loan,  so  that  each  of  the  sev- 
eral owners  of  the  securities  shall  bear  his  just  proportion  of 
the  common  burden.  If  such  pledgee,  without  notice  of  the 
claims  of  the  true  owners,  sells  the  securities  belonging  to 
one,  and  therefrom  satisfies  the  claim  for  which  he  holds 
all  the  securities,  leaving  the  others  imdisposed  of,  a  court  of 
equity  will  order  the  remaining  securities  to  be  disposed  of, 
and  the  proceeds  applied  in  such  a  manner  that  the  burden  of 
the  loan  will  be  borne  in  equitable  proportions  by  all," — 
Jones,  Pledges  and  Collateral  Securities,  Sec.  612. 

Brokers  pledged  certain  stocks,  etc.,  as  security  for  a 
loan  obtained  for  their  benefit.  The  pledge  consisted  in 
part  of  property  belonging  to  the  brokers,  in  part  of  property 
which  had  been  pledged  to  them  by  customers  upon  agree- 
ments that  they  might  repledge  and  in  part  of  property  which 
had  been  pledged  to  them  by  a  customer  without  the  right  to 
repledge.  Held,  that  the  last  named  customer  could  compel 
the  creditor  to  first  resort  to  the  property  of  the  brokers  and 
the  customers  who  had  given  the  right  to  repledge  before 
resorting  to  that  which  belonged  to  him  and  which  the 
brokers  had  wrongfully  included  in  the  pledge.  Skiff  v. 
Stoddard,  63  Conn.  198,  231. 

^'He  who  pays  a  debt  for  which  another  is  primarily 
liable,  as  surety,  or  standing  in  the  situation  of  a  surety, 
is  entitled  to  be  subrogated  to  all  the  rights  of  the  creditor, 
as  to  any  fund,  lien  or  equity,  which  he  may  have  against 
any  other  person  or  property,  on  account  of  such  debt;  and 
this  right  depends  upon  principles  of  justice  and  equity, 
and  not  upon  contract,  either  express  or  impHed."  Harris' 
Law  of  Subrogation,  Sec.  162.  "  Upon  full  payment  a  surety 
is  subrogated  to  the  remedies  of  a  creditor,  not  only  against 
his  principal,  but  against  others  who  are  liable  for  the  debt. 


Digitized  by 


Google 


34  United  National  Bank  v.  Tappan.  [33 

Subrogation  does  not  depend  on  privity  nor  strict  surety- 
ship. It  is  the  mode  by  which  equity  compels  the  ultimate 
payment  of  a  debt,  by  him,  who  in  good  conscience  ought  to 
pay  it;  and  to  relieve  him  whom  none  but  the  creditor 
could  ask  to  pay  it."  Harris'  Law  of  Subrogation,  Sec.  163. 
"Where  sureties  are  equally  bound  for  the  debt  of  their 
principal,  they  are  equally  entitled  to  contribution,  and  if 
one  pays  the  debt  to  the  creditor,  whether  by  compulsion 
or  not,  he  is  subrogated  to  the  rights  of  the  creditor;  to  his 
actions  and  securities,  but  it  is  to  be  carried  into  effect  upon 
the  just  principles  of  an  equitable  contribution,  and  he  can- 
not collect  the  full  amount  paid  by  him  from  his  co-sureties, 
because  he  is  equally  liable  with  them  for  his  just  proportion 
of  the  debt.  But  as  to  the  principal  and  any  securities  on 
hand,  it  is  different;  he  may  demand  and  collect  the  full 
amoimt  he  has  paid  to  the  creditor."  Harris'  Law  of  Sub- 
rogation, Sec.  170. 

The  trustee  in  bankruptcy  claims  that  where  the  bank 
which  it  is  admitted  rightfully  sold  the  rehypothecated 
stock,  has  a  balance  in  its  hands,  the  customers  whose  stocks 
have  been  sold  cannot  trace  their  holdings  into  the  cash 
surplus  realized  by  the  bank,  and  that  it  is  payable  to  the 
trustee;  that  the  theory  of  the  claimants  that  the  debt  of 
Tappan  to  the  bank  having  been  paid  by  the  sale  of  the 
securities,  the  cash  surplus  is  impressed  with  a  trust  for  the 
benefit  of  the  claimants,  is  untenable,  since  it  has  been  held 
by  the  Supreme  Court  in  the  case  of  Crosby  v.  MiUer,  Vaughn 
&  Co.,  25  R.  I.  172,  that  persons  occupying  the  position  of 
these  claimants  have  merely  contract  rights  and  not  the 
rights  of  beneficiaries  under  a  trust.  It  is  true  that  this 
case  holds  that  the  relation  between  a  broker  and  customer  is 
not  a  fiduciary  one,  but  to  say  that  the  relation  of  a  broker  is 
not  that  of  a  trustee  is  not  to  say  that  it  is  not  that  of  a 
pledgee,  upon  the  facts  as  established  in  this  case,  and 
having  established  the  relation  of  pledgor  and  pledgee,  it 
follows  that  the  pledgors  are  entitled  under  the  authorities 
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as  set  forth  above,  to  the  application  of  the  surplus  fuad 
as  found  by  the  Master. 

To  these  findings  and  also  to  certain  preliminary  or 
subsidiary  findings  of  the  Master,  the  respondent  Tilling- 
hast  has  excepted.  Exceptions  Nos.  23  to  30,  both  in- 
clusive. He  has  also  excepted  to  the  action  of  the  Master 
in  admitting  and  rejecting  certain  testimony.  Exceptions 
Nos.  1  to  22,  both  inclusive. 
(5)  We  do  not  think  that  Exceptions  Nos.  1  to  22  are  before 
the  court  as  separate  grounds  for  review,  the  error,  if  any, 
present  in  such  rulings  being  merged  in  the  findings  of  the 
Master  which  are  the  subjects  of  Exceptions  Nos.  29  and 
30. 

Exceptions  23  to  30  inclusive,  are  as  follows: 
"23.  That  the  report  of  the  Master  in  finding  that  col- 
lateral was  deposited  with  Tappan  under  an  express  agree- 
ment on  his  part  that  the  same  should  not  be  rehypothecated 
or  sold  unless  the  account  needed  protection,  in  which  case 
the  customer  would  be  notified  and  have  an  opportunity  to 
put  up  additional  collateral  before  the  original  collateral 
would  be  resorted  to,  is  not  supported  by  the  evidence." 
(Report  p.  60). 

"24.  That  the  report  of  the  Master  in  finding  that  certain 
claimants  had  oral  agreements  with  Tappan  which  were  not 
modified  by  any  provisions  of  the  so-called  receipts  with 
printed  indorsements,  or  in  the  confirmation  notices,  is 
not  supported  by  the  evidence.''     (Report  pp.  62  and  63). 

"26.  That  the  report  of  the  Master  in  finding  that  there 
was  no  well-known,  universal  custom  permitting  a  broker  to 
hypothecate  stock  under  certain  conditions  referred  to  in 
said  report,  is  not  supported  by  the  evidence."  (Report 
p.  71). 

"26.  That  the  report  of  the  Master  in  finding  that 
customers  of  Tappan  whose  rights  are  governed  by  the 
receipts  and  confirmation  notices  are  in  the  position  of 
pledgors  and  Mr.  Tappan  in  the  position  of  pledgee,  is 
contrary  to  law."     (Report,  p.  87). 
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"27.  That  the  report  of  the  Master  in  finding  that 
General  Laws  of  1896,  Chap,  177,  Sec.  20,  has  no  bearing 
upon  this  case,  is  contrary  to  law."  (Report,  pp.  89  and 
900 

"28.  That  the  report  of  the  Master  in  finding  that 
the  customers  of  Tappan  ought  to  be  placed  in  the  same 
position  as  though  the  complainant  had  first  applied  secur- 
ities originally  owned  by  Tappan  to  the  payment  of  the  com- 
plainant's  claim,  is  contrary  to  law."     (Report,  p.  98). 

"29.  That  the  report  of  the  Master  in  finding  that  the 
respondent  claimants  to  the  collateral  stocks  and  bonds 
deposited  by  them  with  Tappan,  were  entitled  as  against  said 
Tappan  and  his  Trustee  in  Bankruptcy  to  all  the  rights  of 
bona  fide  pledgors  of  said  respective  stocks  and  bonds  on  the 
ninth  day  of  June,  1909,  is  contrary  to  law."  (Report, 
pp.  102  and  103). 

"30.  That  the  report  of  the  Master  in  finding  that  the 
said  Tappan  and  his  trustee  in  bankruptcy  as  against  the 
other  respondent  claimants  have  no  right,  title  or  interest 
in  and  to  the  said  bonds,  stocks  and  cash  surplus  or  any  part 
thereof  remaining  in  the  hands  of  said  complainant,  is  con- 
trary to  law."     (Report,  p.  103). 

Although  the  findings  set  out  in  said  exceptions  Nos.  23 
to  28  appear  in  the  Master's  report,  they  are  preliminary 
to  the  findings  which  are  the  subject  of  exceptions  Nos. 
29  and  30.  They  are  not  responsive  to  the  questions  re- 
ferred to  the  Master  by  the  decree.  The  only  findings  thus 
responsive  are  the  findings  which  are  the  subject  of  Excep- 
tions Nos.  29  and  30.  We  think  the  others  may  properly  be 
regarded  as  merged  in  said  last  mentioned  findings.  How- 
ever, if  considered  as  exceptions,  they  are  without  merit. 
It  being  conceded  that  the  hypothecation  of  the  securities 
in  this  case  created  a  valid  pledge  in  the  hands  of  the  com- 
plainant it  cannot  be  material  to  consider  whether  securities 
were  deposited  under  an  express  agreement  by  Tappan 
that  they  should  not  be  rehypothecated  or  sold  unless  the 
account  needed  protection;  or  whether  there  were  oral 
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agreements  with  Tappan  which  were  not  modified  by  any 
provisions  of  the  receipts  with  printed  indorsements  or 
confirmations;  or  whether  there  was  evidence  of  a  well- 
known  universal  custom  permitting  a  broker  to  hypothecate 
stock  under  certain  conditions  referred  to  in  the  report,  as 
(^"^  in  exceptions  Nos.  23,  24  and  25.  The  finding  objected  to 
in  Exception  No.  26  is  clearly  included  in  the  Master's 
finding  that  the  respondent  claimants  were  entitled  to  all 
the  rights  of  bona  fide  pledgors.  The  finding  which  is  the 
subject  of  Exception  No.  27,  was  clearly  correct.  Chapter 
177,  sec.  20,  Gen.  Laws,  1896,  is  not  to  be  construed  as 
defining,  varying  or  enlarging  agreements  or  relations  which 
may  have  been  entered  into  between  owners  of  stock  and 
others.  It  simply  provides  what  shall  be  a  sufficient  de- 
Hvery  to  transfer  title.  Whether,  however,  a  given  trans- 
action is  an  absolute  transfer  or  a  pledge  must  depend  upon 
the  intention  and  agreement  of  the  parties.  The  ruUng 
which  is  the  subject  of  Exception  No.  28  was  correct,  and 
is  sustained  by  all  the  authorities  on  subrogation  cited  supra. 

The  exceptions  to  the  Master's  Report  are  overruled. 
The  Master's  Report  is  confirmed  and  the  cau^  is  remanded 
to  the  Superior  Court  with  direction  to  enter  a  decree  in 
accordance  with  this  opinion,  and  for  further  proceedings. 

C.  Af .  Van  Slyck,  Frederick  A.  Jones,  for  complainant. 

Lyman  &  McDonnell,  Green,  Hinckley  &  Allen,  Frederick 
W.  TiUinghast,  Rush  Sturges,  of  coimsel,  Comstock  &  Can- 
ning,  Henry  C.  Hart,  Nathan  W.  lAtUefisld,  William  J. 
Brown,  Mumford,  Huddy  &  Emerson,  for  various  respond- 
ents. 


John  Thacker,  et  ux.  vs.  Daniel  Medbtjry,  Admr. 

JULY  6,  1911. 
Presbnt:    Dul^is,  C.  J.|  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 
(1)    Mcrtgages,    Brokers.    Agency.    Equity, 

Mortgagor  paid  the  principal  of  a  mortgage  to  the  broker  who  negotiated  the 
k>an,  and  the  broker  failed  to  pay  it  over  to  the  owner  of  the  mortgage  and 
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latter  started  foreclosure.  The  broker  did  not  have  the  mortgage  or  note 
in  his  possession,  and  no  authority  to  receive  the  money  was  shown,  and  the 
owner  was  ignorant  of  such  payment. 

On  bill  brought  to  restrain  foreclosure: — 

Held,  that  mortgagor  was  not  entitled  to  relief. 

(2)    Biila  and  Notes.    Mortgages, 

A  mortgage  is  valid  to  secure  the  note  of  a  husband,  although  the  wife  may  not 
be  bound  upon  the  note. 

Bill  in  Equity.  Heard  on  appeal  of  complainant  and 
dismissed. 

Per  Curiam.  The  facts  in  this  case  and  the  law  appli- 
cable to  them  were  correctly  established  and  determined 
by  the  Superior  Court  and  the  rescript  of  the  Presiding 
Justice  of  said  court  is  hereby  adopted  and  approved  as  the 
opinion  of  this  court,  as  follows: 

"Tanner,  P.  J.  This  is  a  bill  in  equity  brought  to 
restrain  the  enforcement  of  a  mortgage  given  by  the  com- 
plainants to'  the  assignor  of  the  respondents. 

"The  complainants  paid  the  interest  on  the  mortgage  and 
also  the  whole  of  the  principal  to  the  broker  who  negotiated 
the  loan.  The  broker  failed  to  pay  the  principal  to  the 
owner  of  the  mortgage  and  the  owner  of  the  mortgage  seeks 
to  foreclose  it.  The  broker  to  whom  the  principal  was  paid 
did  not  have  the  mortgage  note  or  mortgage  in  his  possession 
when  said  principal  was  paid.  No  express  authority  to 
receive  the  principal  from  the  owner  of  the  mortgage 
to  the  broker  is  shown.  The  owner  of  the  mortgage  never 
knew  that  any  portion  of  the  principal  was  paid  to  the  broker 
and  we  see  no  facts  from  which  any  authority  to  the  broker 
to  receive  the  principal  can  be  inferred.  The  case  is  one  of 
great  hardship  to  the  complainants  and  we  regret  that  we 
can  afford  them  no  reUef,  but  upon  the  well  settled  prin- 
ciples of  law,  as  appUed  to  the  facts  in  this  case,  we  can 
find  no  apparent  authority  to  the  broker  to  receive  the 
principal  as  agent  of  the  owner  of  the  mortgage.  No  express 
authority  was  proven  and  none  can  be  inferred  from  the 
facts. 
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The  point  taken  by  the  complainants  that  the  mortgage 
was  not  good  because  of  the  coverture  of  one  of  the  com- 
plainants is  not  well  taken.  It  is  well  settled  law  that  a 
mortgage  would  be  good  to  secure  the  husband's  note, 
though  the  wife  would  not  be  bound  upon  the  note. 

"The  bill  must  therefore  be  dismissed." 

Decree  of  the  Superior  Court  dismissing  the  bill  aflSrmed, 
and  cause  remanded  to  the  Superior  Coiuli  for  further  pro- 
ceedings. 

James  M.  GiUrain,  James  F.  Murphy ,  for  complainants. 

Gardner y  Pirce  &  Thomley,  for  respondent. 

Charles  R.  Haslam^  of  counsel. 


Emma  A.  Hawkins  vs.  Co-Operative  Building  Associa- 
tion. 

JULY  6,  1911.- 

Present:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  SweeUand,  JJ. 

(1)    Equity,    Appeal.    FUmg  Transcript  When  Time  Extended, 
Where  the  time  for  filing  a  transcript  of  testimony  in  an  appeal  in  equity,  is 
extended  under  Gen.  Laws,  1909,  cap.  278,  §  4,  the  appellant  may  under 
the  provisions  of  cap.  289,  §  26,  file  the  transcript  at  any  time  within  ten 
da3rs  after  the  end  of  this  extended  period. 

Bill  in  Equity.  Heard  on  motion  to  dismiss  complain- 
ant's  appeal  and  denied. 

SwEETLAND,  J.  This  is  a  motion  to  dismiss  the  complain- 
ant's appeal  from  the  final  decree  of  the  Superior  Court  on 
the  ground  that  the  transcript  of  testimony  was  not  filed  by 
complainant  in  the  office  of  the  clerk  of  the  Superior  Court 
within  the  time  fixed  by  the  trial  justice.  Final  decree  was 
entered  on  the  third  day  of  December,  1910.  On  the  thirty- 
first  day  of  December,  1910,  the  complainant  filed  her  appeal 
and  reasons  therefor,  and  by  said  justice  was  given  imtil 
January  tenth,  1911,  to  file  a  transcript  of  the  testimony  in 
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the  case  in  the  office  of  the  clerk  of  the  court.  On  January 
tenth,  1911,  the  said  justice,  under  the  authority  given 
to  him  in  section  4,  chapter  278,  Gen.  Laws,  1909,  extended 
the  time  for  fiUng  the  transcript  of  testimony  to  January 
seventeenth,  1911.  Said  transcript  was  filed  by  the  appellant 
in  the  office  of  the  clerk  of  the  Superior  Court  on  January 
twentieth,  1911. 

As  part  of  the  procedure  in  appeals  in  equity  causes, 
section  26,  chapter  289,  Gen.  Laws,  1909,  in  part  is  as 
follows:  "The  party  taking  an  appeal  shall,  within  ten 
days  after  filing  a  claim  of  appeal,  or  within  such  extended 
time  as  the  court  may  allow,  but  not  later  than  fifty  days  after 
the  fiUng  of  such  claim,  or  in  case  the  court  shall  extend  the 
time  for  filing  a  transcript  of  the  evidence,  as  provided  in 
section  four  of  chapter  two  hundred  seventy-eight,  then  not 
later  than  ten  days  after  the  expiration  of  such  extended 
time,  file  with  the  clerk  a  transcript  of  the  testimony  taken 
orally  in  the  cause,  if  any,  or  so  much  thereof  as  may  be 
agreed  by  the  parties."  The  statute  plainly  provides  that 
in  case  the  court  extends  the  time  for  fiUng  the  transcript  as 
provided  in  section  4,  chap.  278,  the  appellant  may  file  the 
transcript  at  any  time  within  ten  days  after  the  end  of  this 
extended  period  fixed  by  the  court.  The  appellant  in  this 
case  filed  the  transcript  on  the  third  day  after  the  expiration 
of  such  extended  time  and  we  must  hold  that  it  was  sea- 
sonably filed. 

The  motion  of  the  appellee  is  denied  and  dismissed. 

James  A.  WiUiams,  for  complainant. 

Alfred  S.  &  Arthur  P.  Johnson,  for  respondent. 


BuTTERiCK  Publishing  Co.  vs.  E.  F.  Bowen  Co. 

JULY  7,  1911. 

Present  :    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)     Bankruptcy.    Discharge.    AUachment  Bonds.    Judgment. 
The  discharge  of  a  defendant  in  bankruptcy,  duly  pleaded  by  him,  does  not  bar 
the  prosecution  of  a  claim  to  judgment  when  the  suit  was  commenced  more 
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than  four  months  prior  to  the  commencement  of  proceedings  in  bankruptcy 
by  the  attachment  of  personal  property  of  defendant,  which  attachment 
was  discharged  by  the  giving  of  a  bond  with  sureties,  with  a  condition  that 
the  same  should  be  null  and  void  if  the  final  judgment  in  the  action  should 
be  forthwith  paid  and  satisfied  after  the  rendition  thereof. 

(2)     Bankruptcy.    Attachment  Bonds,    Special  Judgment, 

In  a  suit  wherein  defendant  has  duly  pleaded  a  discharge  in  bankruptcy, 
but  which  suit  was  commenced  more  than  four  months  prior  to  the  com- 
mencement of  the  proceedings  in  bankruptcy  by  the  attachment  of  personal 
property  of  defendant,  which  attachment  was  discharged  on  the  giving  of 
bond  with  sureties,  with  condition  that  the  same  should  be  null  and  void 
if  the  final  judgment  should  be  forthwith  paid  after  the  rendition  thereof, 
the  court  can  render  a  special  judgment  against  the  defendant  with  a 
perpetual  stay  of  execution  against  him  for  the  purpose  of  enabling  the 
plaintiff  to  bring  suit  against  the  sureties  on  the  bond. 

Assumpsit  on  book  account.  Heard  on  questions  cer- 
tified to  Supreme  Court. 

SwEETLAND,  J.  This  is  a  case  heard  upon  questions 
certified  from  the  Superior  Court.  The  action  is  one  of 
assumpsit  upon  book  account.  The  defendant's  personal 
property  was  attached  on  the  original  writ.  This  attach- 
ment was  dissolved  upon  the  giving  of  bond  with  sureties 
in  the  mann'er  and  in  the  form  prescribed  by  the  statute. 
The  defendant  filed  a  plea  of  the  general  issue.  Before  the 
case  was  reached  for  trial,  and  more  than  four  months  after 
its  commencement,  and  the  making  of  said  attachment, 
the  defendant  filed  a  voluntary  petition  in  bankruptcy  and 
obtained  a  stay  of  this  suit  pending  the  action  of  the  Federal 
court  upon  said  petition.  The  defendant  was  adjudged  a 
bankrupt  and  by  a  plea  puis  darrien  continiuince  set  up  that 
fact  in  bar  of  this  action.  Later  the  defendant  received 
a  dischai^e  in  bankruptcy  and  by  a  second  plea  puis  darrien 
contirmance  set  up  said  discharge.  To  these  pleas,  alleging 
bankruptcy  and  discharge,  the  plaintiff  replied  that  it  had 
attached  personal  property  of  the  defendant  more  than 
four  months  prior  to  the  bankruptcy  proceedings,  and  that 
said  attachment  had  been  released  upon  the  giving  of  a 
sufiScient   bond   conditioned  upon   the  payment  of  final 
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judgment  in  the  action.  The  defendant  demurred  to  said 
replications.  After  hearing  upon  said  demurrers  before 
the  presiding  justice  of  the  Superior  Court,  said  justice 
certified  certain  questions  of  law  to  this  court  to  be  heard 
and  determined.     Said  questions  are  as  follows: 

(1)  "First:  Does  the  defendant's  discharge  in  bankruptcy, 
duly  pleaded  by  him,  bar  a  plaintiff  from  prosecuting  his 
claim  to  judgment,  when  the  plaintiff's  suit  was  commenced 
more  than  four  months  prior  to  the  commencement  of  pro^ 
ceedings  in  bankruptcy  by  the  attachment  of  personal 
property  of  the  defendant,  which  attachment  was  discharged 
upon  the  giving  of  a  bond  with  sureties,  with  a  condition 
therein  that  the  same  should  be  null  and  void  if  the  final 
judgment  or  decree  in  the  action  in  which  the  writ  was  served 
should  be  forthwith  paid  and  satisfied  after  the  rendition 
thereof? 

(2)  "Second:  In  a  suit  wherein  the  defendant  has  duly 
pleaded  a  discharge  in  bankruptcy,  but  which  suit  was 
commenced  more  than  four  months  prior  to  the  commence- 
ment  of  the  proceedings  in  bankruptcy  by  the  attachment 
of  personal  property  of  the  defendant,  which  attachment  was 
discharged  on  the  giving  of  bond  with  sureties,  with  a  con- 
dition therein  that  the  same  should  be  null  and  void  if  the 
final  judgment  or  decree  in  the  action  in  which  the  writ 
was  served  should  be  forthwith  paid  and  satisfied  after  the 
rendition  thereof,  can  the  Superior  Court  render  a  special 
judgment  against  the  defendant  in  said  suit  with  a  perpetual 
stay  of  execution  against  him  for  the  purpose  of  enabling  the 
plaintiff  to  bring  suit  against  said  sureties  on  said  bond?" 

The  defendant  contends  that  the  first  question  should 
be  answered  in  the  affirmative  and  the  second  in  the  negative ; 
that  the  effect  of  a  discharge  in  bankruptcy  is  to  destroy 
the  remedy  against  the  bankrupt,  in  case  he  desires  to 
plead  such  discharge  in  an  action  upon  the  debt.  The 
Bankruptcy  Act,  1898,  §  16  (a)  provides:  "The  liabiUty  of 
a  person  who  is  a  co-debtor  with,  or  guarantor,  or  in  any 
manner  a  surety  for  a  bankrupt,  shall  not  be  altered  by  the 
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dischai^e  of  such  bankrupt.'^  The  axgument  of  the  defend- 
ant is  that  the  provision  of  this  section  applies  only  to  those 
secondarily  liable  on  the  debt  itself  and  not  to  those  who 
become  surety  for  the  bankrupt  in  court  proceedings  insti- 
tuted against  the  bankrupt;  and  that  the  discharge  prevents 
the  happening  of  the  contingency  upon  which  alone  the 
liability  of  the  surety  would  arise.  It  reUes  in  support  of 
this  contention  largely  upon  the  authority  and  the  reasoning 
of  Carpenter  v.  Turrell,  100  Mass.  460,  which  holds  that  a 
discharge  in  bankruptcy  is  a  bar  to  the  further  prosecution 
of  a  suit  against  the  bankrupt  commenced  by  attachment 
more  than  four  months  before  the  commencement  of  the 
bankruptcy  proceedings,  if  the  attachment  was  dissolved  by 
giving  bond  xmder  the  statutes  of  Massachusetts,  not- 
withstanding the  provisions  of  the  United  States'  bankrupt 
act  which  preserved  the  hen  of  an  attachment  made  four 
months  or  more  before  the  commencement  of  bankruptcy 
proceedings,  and  continued  the  liabiUty  of  sureties  after  the 
discharge  in  bankruptcy  of  their  principal.  Since  the 
decision  in  Carpenter  v.  TurreU,  supra,  the  Massachusetts' 
legislature  has  enacted  a  statute  permitting  the  entry  of  a 
special  judgment  against  the  bankrupt.  The  enactment 
of  this  statute  however  does  not  affect  the  weight  that  should 
be  given  to  Carpenter  v.  Turrell,  as  an  authority  in  this  state, 
as  we  have  no  statute  similar  to  that  of  Massachusetts. 
We  are  of  the  opinion,  however,  that  the  better  position  is 
one  which  preserves  to  the  bankrupt  the  full  benefit  of  his 
discharge  and  at  the  same  time  does  not  deprive  the  creditor 
of  the  advantage  which  the  bankruptcy  law  permits  him 
to  have  by  reason  of  his  attachment  made  more  than  four 
months  before  the  commencement  of  bankruptcy  proceed- 
ings. This  position,  more  in  accord  with  reason  and  justice, 
as  it  seems  to  us,  is  supported  by  the  weight  of  authority. 

In  HiU  V.  Harding,  130  U.  S.  699,  the  court  says:  "The 
question  not  then  passed  upon,  and  now  presented,  is  whether 
since  he  (the  defendant)  has  obtained  his  discharge  in  bank- 
ruptcy, there  is  anything  in  the  provisions  of  the  Bankrupt 
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Act  to  prevent  the  state  court  from  rendering  judgment  on 
the  verdict  against  him  with  a  perpetual  stay  of  execution, 
so  as  to  prevent  the  plaintiffs  from  enforcing  the  judgment 
against  him,  and  leave  them  at  liberty  to  proceed  against 
the  sureties  in  the  bond  or  recognizance  given  to  dissolve 
an  attachment  made  more  than  four  months  before  the 
commencement  of  the  proceedings  in  bankruptcy.  Such 
attachments  being  recognized  as  vaUd  by  the  Bankrupt 
Act,  (Rev.  Stat.  §  5044)  a  discharge  in  bankruptcy  does  not 
prevent  the  attaching  creditors  from  taking  judgment 
against  the  debtor  in  such  Umited  form  as  may  enable 
them  to  reap  the  benefit  of  their  attachment."  .  .  .  "The 
judgment  is  not  against  the  person  or  property  of  the  bank- 
rupt, and  has  no  other  effect  than  to  enable  the  plaintiff  to 
charge  the  sureties,  in  accordance  with  the  express  terms  of 
their  contract,  and  with  the  spirit  of  that  provision  of  the 
Bankrupt  Act  which  declares  that  'no  discharge  shall  re- 
lease, discharge  or  affect  any  person  liable  for  the  same  debt 
for  or  with  the  bankrupt,  either  as  partner,  joint  contractor, 
indorser,  surety  or  otherwise.'  "  The  clause  in  the  present 
bankrupt  act  of  1898,  quoted  supra,  in  this  opinion,  is 
broader  in  its  terms  with  reference  to  the  liability  of  sureties 
upon  the  discharge  of  a  bankrupt  than  the  one  referred  to  in 
the  opinion  in  Hill  v.  Harding.  See  also  Wolf  v.  Stix,  99 
U.  S.  1. 

In  U.  S.  Wind  Engine  &  Pump  Co.  v.  North  Penn. 
Iron  Co.,  227  Pa.  St.  262,  in  considering  the  question,  "Is 
there  anything  in  the  law  gr  practice  of  Pennsylvania  to 
prevent  or  discountenance  a  special  judgment  against  one 
discharged  in  bankruptcy?",  the  court  said:  "The  appellee 
has  secured  its  discharge  and  its  personal  liability  is  gone^ 
but  that  does  not  constitute  any  reason  why  a  judgment 
against  it  should  not  be  entered  for  the  special  purpose 
of  fixing  and  enforcing  the  liability  of  the  surety.  The 
surety  took  the  risk  of  appellee's  insolvency,  a  risk  that 
the  appellant  was  supposedly  protected  against  by  the  very 
bond  in  question.    So  it  would  be  most  unfair  to  allow  the 


Digitized  by 


Google 


R.  I.]  MowBY  V.  Saunders.  45 

substitution  of  the  bond  for  the  goods  attached,  and  then 
to  deny  the  formal  relief  necessary  in  order  to  enforce  its 
terms  against  the  surety.  There  is  nothing  in  our  laws  or 
practice  or  in  the  announced  public  policy  of  the  state  to 
require  such  a  ruling."  See  also,  In  re  Marshall  Paper  Co. 
43  C.  C.  A.  38;  Holyoke  v.  Adams,  69  N.  Y.  233;  Brown  v. 
Antezak,  128  N.  W.  774;  Kendrick  &  Roberts  v.  Warren  Bros, 
110  Md.  47,  72. 

The  first  question  certified  for  our  determination  is 
answered  in  the  negative;  the  second  question  is  answered 
in  the  affirmative. 

The  papers  in  the  case  with  our  decision  certified  thereon 
are  remitted  to  the  Superior  Court  for  further  proceedings. 

Bassett  &  Raymond,  James  B.  Sheehan,  for  plaintiff. 

Russell  W.  Richmond,  of  counsel. 

Barney  &  Lee,  for  defendant. 


Renselear  L.  Mowry  vs.  Victoria  R.  Saunders, 

Admx. 

JULY  6,  1911. 
Present:    DuboiSi  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)  Appeal  and  Error.    New  Trial.    Direction  of  Verdict. 

An  exception  to  a  refusal  to  direct  a  verdict,  is  waived  by  a  motion  for  a  new 
trial. 

(2)  Mental  Condition  of  Party  to  Suit,    Procedure. 

In  an  action  of  assumpsit  with  pleas  of  general  issue  and  the  statute  of  limita- 
tions, the  mental  competency  of  plaintiff  is  not  put  in  issue,  and  the  court 
properly  refused  to  submit  to  the  jury  special  issues  in  respect  to  such 
mental  condition. 

All  men  of  full  age  are  presumed  to  be  of  sound  mind  and  competent  to  attend 
to  business,  which  presumption  continues  until  overthrown  by  proof. 
A  party  to  a  suit  desiring  to  inquire  into  the  mental  condition  of  the  other 
party  must  have  resort  to  appropriate  proceedings  for  that  purpose. 

(3)  Evidence.    Question  for  Jury. 

A  request  to  charge  as  to  what  was  or  was  not  shown  by  the  evidence  was 
properly  refused,  that  being  a  matter  for  the  determination  of  the  jury. 


Digitized  by 


Google 


46  MowBY  V.  Saundisrs.  [33 

(4)  BiOa  and  Notes.    Interest. 

A  request  to  charge  that  a  promise  to  pay  the  notes  held  by  plaintiff  was  not  a 
promise  to  pay  the  interest  which  had  accrued  on  the  notes  was  properly 
refused,  since  a  promise  to  pay  the  notes  was  a  promise  to  pay  them  accord* 
ing  to  their  tenor. 

(5)  StattUe  of  Limitaiwne.    New  Promise. 

In  an  action  of  assumpsit  with  plea  of  statute  of  limitations  evidence  con- 
sidered and  held  to  show  a  new  promise. 

(6)  Ambiguity.    Evidence. 

Where  an  ambiguity  exists  in  a  writing  introduced  in  evidence  the  jury  have 
the  right  to  say  in  what  sense  the  writer  intended  the  writing  to  be  under- 
stood. 

Assumpsit.  Heard  on  exceptions  of  defendant  and  over- 
ruled. 

Dubois,  C.  J,  This  is  an  action  of  assumpsit  brought 
by  the  plaintiff  against  the  administratrix  of  the  Estate  of 
Arthur  C.  Saunders,  deceased,  to  recover  the  amoimt  due 
upon  five  promissory  notes,  made  by  the  defendant's  in- 
testate in  his  lifetime  to  the  plaintiff.  Besides  the  counts 
upon  these  promissory  notes  the  declaration  contained 
counts  for  money  loaned  to  and  paid  to  the  use  of  the  defend- 
ant's  intestate.  The  defendant  pleaded  the  general  issue, 
and  also  the  statute  of  limitations.  In  his  declaration  the 
plaintiff  averred  promises  made  within  six  years  before  the 
date  of  the  writ,  and  by  replication  the  plaintiff  made  similar 
repUes  to  the  plea.  Upon  trial  of  the  action  in  the  Superior 
Court  the  jury  foimd  for  the  plaintiff  and  assessed  his 
damages  at  $2,014.85,  and  also  foimd  specially  "That  Arthur 
C.  Saunders  in  the  year  1908  did  promise  to  pay  the  plaintiff 
the  particular  notes  in  suit."  Thereupon  the  defendant 
filed  her  motion  for  a  new  trial  upon  the  groimds  that  the 
verdict  is  contrary  to  the  law  and  the  evidence,  that  the 
damages  awarded  by  the  jury  are  excessive  and  because  of 
evidence  newly  discovered.  This  motion  was  denied  and  the 
defendant  took  exception  to  the  denial  and  thereafter  duly 
filed  and  prosecuted  her  bill  of  exceptions,  upon  which  the 
case  is  now  before  this  court. 
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The  bill  of  exceptions  reads  as  follows: 

"defendant's  bill  op  exceptions. 

"The  above  entitled  case  was  tried  at  Woonsocket  on 
the  11th  and  12th  days  of  May,  A.  D.  1910,  before  the 
Honorable  Christopher  M.  Lee,  a  justice  of  said  court,  and 
a  jury.  At  said  trial  evidence  was  received  and  arguments 
and  rulings  made,  a  transcript  whereof  is  filed  herewith, 
and  made  a  part  of  this  bill  of  exceptions.  And  the  defend- 
ant here  states  certain  exceptions  taken  by  her  in  said  case, 
and  relied  upon  by  her,  as  follows: — 

'^  First: — ^To  the  refusal  by  the  court  to  direct  a  verdict 
for  the  defendant,  as  shown  upon  page  100  of  said  transcript. 

'^  Second: — To  the  refusal  of  the  court  to  submit  to  the 
jury  the  first  special  issue  requested  by  the  defendant, 
which  request  was  as  follows: — 

'Was  the  plaintiff,  Renselear  L.  Mowry,  on  May  1st, 
1908,  mentally  competent  to  engage  in  a  business  transaction, 
and  to  understand  the  nature  and  effect  of  acts  performed 
and  words  spoken  in  connection  therewith?' 

"Said  request  is  found  upon  page  100  of  said  transcript, 
and  the  nding  and  the  defendant's  exception  to  said  refusal 
is  foimd  upon  page  101  of  said  transcript. 

"  Third: — To  the  refusal  of  the  court  to  submit  to  the  jury 
the  second  special  issue  requested  by  the  defendant,  which 
request  was  as  follows : — 

'  Was  the  plaintiff,  Renselear  L.  Mowry,  between  March 
18th,  1909,  and  the  date  of  the  filing  of  his  claim  in  the  office 
of  the  probate  clerk,  mentally  competent  to  appoint  an 
agent  for  the  purpose  of  filing  his  said  claim,  and  of  under- 
standing the  nature  of  such  appointment?' 

"Said  request  is  found  on  pages  100  and  101  of  said 
transcript  and  the  ruling  and  exception  on  page  101  of  said 
transcript. 

"Fourth: — To  the  refusal  by  the  court  to  grant  the 
defendant's  first  request  to  charge,  which  request,  refusal 
and  exception  are  found  upon  page  108  of  said  transcript. 
Said  request  is  as  follows:— 
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'  It  is  for  the  jury  to  say  upon  all  the  evidence  in  this 
case  whether  or  not  the  plaintiff  was,  at  the  times  in  the 
year  1908,  that  certain  promises  claimed  to  have  been  made 
by  Arthur  C.  Saimders,  and  of  filing  of  the  claim  of  said 
plaintiff  in  the  office  of  the  clerk  of  the  Probate  Court,  of 
sound  mind,  capable  of  engaging  in  a  business  transaction^ 
and  understanding  the  nature  and  effect  of  such  transaction, 
and  of  the  acts  done  and  words  spoken  in  connection  there- 
with. If  the  plaintiff  was  not  so  competent,  then  there  was 
no  promise  sufficient  in  law  to  take  the  case  out  of  the 
statute  of  Umitations.' 

^^  Fifth: — To  the  refusal  by  the  court  to  grant  the  defend- 
ant's second  request  to  charge,  which  request,  refusal  and 
exception  are  found  upon  page  109  of  said  transcript. 
Said  request  is  as  follows: — 

'  It  is  for  the  jury  to  say  upon  all  the  evidence  in  this 
case  whether  or  not  the  plaintiff  was  at  the  times  between 
March  18th,  1909,  and  the  date  of  the  filing  of  his  claim 
in  the  office  of  the  Probate  Clerk,  mentally  competent  and 
capable  of  appointing  an  agent  to  deal  with  the  said  Arthur 
C.  Saunders  in  regard  to  notes  held  by  said  plaintiff  against 
said  Saunders.  If  the  plaintiff  was  not  so  competent, 
then  there  is  no  valid  filing  of  the  plaintiff's  claim  in  the 
probate  clerk's  office.' 

''Sixth: — ^To  the  refusal  by  the  court  to  grant  the  defend- 
ant's third  request  to  charge,  which  request,  refusal  and 
exception  are  found  upon  page  109  of  said  transcript. 
Said  request  is  as  follows: — 

'  If  the  jury  find  from  all  the  evidence  in  this  case  that  the 
plaintiff  between  March  18th,  1909,  and  the  time  of  filing  of 
the  plaintiff's  claim  in  the  office  of  the  clerk  of  the  Probate 
Court,  was  not  mentally  capable  of  understanding  a  business 
transaction  and  the  nature  and  effect  of  acts  done  and 
words  spoken  in  connection  therewith,  then  the  plaintiff 
was  not  competent  to  appoint  an  agent  to  file  his  claim  in  the 
office  of  the  clerk  of  the  Probate  Court,  and  there  was  no 
valid  filing  of  such  claim.' 
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'^Seventh: — To  the  refusal  by  the  court  to  instruct  the 
jury  according  to  the  last  sentence  of  the  defendant's 
fourth  request  to  charge,  which  request  is  found  upon  pages 
109  and  110  of  said  transcript,  and  the  ruling  of  the  court 
and  the  defendant's  exception  are  found  upon  page  110  of 
said  transcript.    Said  request  is  as  follows: — 

'  A  promise  sufficient  to  revive  a  debt  barred  by  the 
statute  of  limitations  must  clearly  relate  to  the  particular 
claim  to  revive  which  it  is  relied  on.  The  evidence  in  this 
case  does  not  show  such  a  promise,  and  therefore  the  verdict 
must  be  for  the  defendant.' 

"EigfUh: — To  the  refusal  by  the  comii  to  grant  the  defend- 
ant's fifth  request  to  charge,  which  request,  refusal  and 
exception  are  foimd  upon  page  110  of  said  transcript.  Said 
request  is  as  follows: — 

'  A  promise  sufficient  to  revive  a  debt  barred  by  the 
statute  of  limitations  must  clearly  relate  to  the  particular 
claim  to  revive  which  it  is  relied  on.  It  is  for  the  jury  to  say 
in  this  case  upon  the  evidence  whether  any  promise  which 
may  have  been  made  by  Arthur  C.  Saunders  does  so  clearly 
relate  to  the  particular  claims  sued  upon.' 

'^  Ninth: — ^To  the  refusal  of  the  court  to  instruct  the  jury 
in  accordance  with  the  last  sentence  of  the  defendant's 
sixth  request  to  charge,  which  request,  ruling  and  exception 
are  foimd  upon  page  110  of  the  transcript.  Said  request 
is  as  follows: — 

*  Where  there  are  several  claims  held  by  one  creditor 
against  the  same  debtor,  a  mere  general  acknowledgment 
by  the  latter  will  not  take  any  of  them  out  of  the  operation 
of  the  statute  of  limitations  or  affect  its  running  against 
them.  Therefore  under  the  evidence  in  this  case  the  debt 
was  not  sufficiently  identified,  and  the  verdict  must  be  for  the 
defendant.' 

"  Tenth: — To  the  refusal  by  the  court  to  grant  the  defend- 
ant's seventh  request  to  charge,  which  request,  refusal  and 
exception  are  found  upon  page  111  of  said  transcript. 
Said  request  is  as  follows: — 
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'  There  is  nothing  in  the  case  to  show  what  amount  was 
agreed  upon  between  the  plaintiff  and  Arthur  C.  Saunders  as 
owing  from  said  Saunders  to  plaintiff.  Therefore  the  bar  of 
the  statute  of  limitations  as  to  the  claim  sued  upon  is  not 
raised.' 

^^  Eleventh: — ^To  the  refusal  by  the  court  to  grant  the  defend- 
ant's eighth  request  to  charge,  which  request,  refusal  and 
exception  are  found  upon  page  111  of  said  transcript. 
Said  request  is  as  follows: — 

'  In  order  to  revive  an  outlawed  claim  by  a  new  promise, 
such  promise  must  identify  the  indebtedness  claimed  to 
have  been  revived.  The  evidence  in  this  case  as  to  a  new 
promise  is  not  sufficient  to  show  any  such  identification  of 
the  indebtedness,  and  the  verdict  must  be  for  the  defend- 
ant.' 

'^Twelfth: — ^To  the  refusal  by  the  court  to  grant  the 
defendant's  ninth  request  to  charge,  which  request,  refusal 
and  exception  are  found  upon  page  111  of  said  transcript. 
Said  request  is  as  follows: — 

'  The  evidence  in  this  case  does  not  show  whether  Arthur 
C.  Saunders  intended  to  pay  the  face  of  the  notes,  or  the 
face  of  the  note  with  interest  according  to  the  tenor  of  the 
notes.  Therefore  the  indebtedness  is  not  sufficiently  iden- 
tified, and  the  verdict  must  be  for  the  defendant.' 

^^  Thirteenth: — ^To  the  refusal  by  the  court  to  grant  the 
defendant's  tenth  request  to  charge,  which  request  is  found 
upon  pages  111  and  112  of  said  transcript,  and  the  ruling 
and  exception  are  found  on  page  112  of  said  transcript. 
Said  request  is  as  follows: — 

'The  evidence  in  this  case  does  not  show  a  definite  promise 
to  pay  an  ascertained  indebtedness,  but  only  an  intention 
to  make  an  adjustment  between  the  parties,  the  nature  of 
which  adjustment  was  not  stated  or  agreed  upon.  There- 
fore, there  was  no  promise  sufficient  to  raise  the  bar  of  the 
statute  of  limitations,  and  the  verdict  must  be  for  the 
defendant.' 

*^ Fourteenth: — ^To  the  refusal  by  the  court  to  grant  the 
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defendant's  eleventh  request  to  charge,  which  request, 
refusal  and  exception  are  found  upon  page  112  of  said  tran- 
script.   Said  request  is  as  follows: — 

'Upon  all  the  evidence  in  this  case  the  plaintifif  has  not 
proved  that  Arthur  C.  Saunders  made  a  promise  sufficient 
to  revive  an  outlawed  claim  within  six  years  and  sixty  days 
next  before  the  death  of  Arthur  C.  Saunders,  and  therefore 
the  verdict  must  be  for  the  drfendant.' 

'' Fifteenth: — To  the  refusal  by  the  court  to  grant  the 
defendant's  twelfth  request  to  charge,  which  request, 
refusal  and  exception  are  found  upon  page  112  of  said 
transcript.     Said  request  is  as  follows: — 

'The  claim  filed  in  the  probate  clerk's  office  is  for  money 
loaned  and  advanced  and  paid  to  the  use  of  Arthur  C. 
Saimders.  There  is  no  evidence  of  money  loaned  and 
advanced  and  paid  to  the  use  of  Arthur  C.  Saunders,  there- 
fore the  verdict  must  be  for  the  defendant.' 

''Sixteenth: — ^To  the  refusal  by  the  court  to  grant  the 
defendant's  thirteenth  request  to  charge,  which  request 
is  found  upon  pages  112  and  113  of  said  transcript,  and  the 
ruling  of  the  court  and  the  defendant's  exception  are  found 
upon  page  113  of  said  transcript.     Said  request  is  as  follows: 

'A  promise  by  Arthur  C.  Saunders  to  pay  the  notes  held 
by  plaintiff  is  not  a  promise  to  pay  the  interest  which  had 
accrued  on  said  notes  after  six  years  from  their  respective 
dates  of  maturity.' 

"Seventeenth: — To  the  denial  of  the  court  of  the  defend- 
ant's motion  for  a  new  trial,  which  motion  was  based  upon 
the  following  grounds: — 

1.  That  the  verdict  is  contrary  to  the  evidence  and  the 
weight  thereof. 

2.  That  the  verdict  is  contrary  to  the  law. 

3.  That  the  damages  awarded  by  the  jury  are  excessive. 

4.  That  the  defendant  has  discovered  new  and  material 
testimony  since  the  trial  of  said  case,  which  was  not  known 
to  her,  and  could  not  with  reasonable  diligence  have  been 
known  by  her  previous  to  the  rendering  of  the  verdict  in 
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said  case,  as  will  appear  by  affidavits  to  be  filed  in  court. 

"To  the  denial  of  said  motion  the  defendant  duly  excepted. 

"And  the  defendant  says  that  the  foregoing  exceptions 
entitle  her  either  to  a  new  .trial  or  to  judgment  for  the 
defendant,  and  she  therefore  tenders  this  her  bill  of  excep- 
tions, and  prays  that  the  same  may  be  allowed  by  the  court." 

The  first  exception  relates  to  the  refusal  of  the  court  to 
grant  the  defendant's  motion  for  the  direction  of  a  verdict; 
the  incident  appears  upon  the  transcript  as  follows:  "Mr. 
Hefifernan:  I  want  to  make  a  special  motion  to  save  my 
rights.  I  move  to  direct  a  verdict  for  the  defendant. 
The  Court:  The  motion  is  denied.  Mr.  Hefifernan 's 
exception  noted."  After  verdict  the  defendant  made  his 
^^  motion  for  a  new  trial,  which  operated  as  a  waiver  of  this 
exception  and  the  same  is  no  longer  available, — see  Barstow 
V.  Turner^  29  R.  I.  100.  If  it  had  vitality  there  is  nothing 
in  the  transcript  to  warrant  the  conclusion  that  there  was 
no  evidence  in  favor  of  the  plaintiff  to  be  submitted  to  the 
jury.  The  motion  was  therefore  properly  denied  and  the 
defendant  takes  nothing  by  this  exception. 

The  second  and  third  exceptions  relate  to  the  refusal  of  the 
court  to  submit  to  the  jury  for  special  findings,  special  issues 
in  respect  to  the  mental  competency  of  the  plaintiff  on  May 
1st,  1908,  and  March  19th,  1909.  The  justice  of  the  Superior 
Court  presiding  at  the  trial  was  clearly  right  in  his  rulings 
which  are  the  subject  of  these  exceptions.  The  mental 
,QX  condition  of  the  plaintiff  was  not  put  in  issue  by  the  plead- 
ings. All  men  of  full  age  are  presumed  to  be  of  soimd 
mind  and  competent  to  attend  to  the  ordinary  business  of 
life  and  this  presumption  continues  until  it  is  overthrown  by 
proof.  Any  party  to  a  suit  who  desires  to  inquire  into  the 
mental  condition  or  competency  of  any  other  party  to  the 
suit  must  resort  to  proceedings  appropriate  for  that  purpose 
and  not  inject  foreign  matters  into  the  issues  properly  pre- 
sented for  determination  by  the  pleadings  in  the  case. 
For  the  same  reasons  the  defendant's  fourth,  fifth  and  sixth 
exceptions  must  be  overruled. 
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(3)  The  seventh  exception  was  taken  to  the  refusal  of  the 
court  to  charge,  as  follows:  "The  evidence  in  this  case  does 
not  show  such  a  promise  and  therefore  the  verdict  must  be 
for  the  defendant/'  The  comii  properly  refused  to  charge  the 
jury  what  the  evidence  showed  or  did  not  show;  that  was  a 
matter  to  be  determined  by  them.  The  exception  avails 
nothing. 

The  eighth  exception  is  untenable.  It  appears  that  the 
court  read  to  the  jury  the  defendant's  fifth  request  to  charge 
and  said:    "That  I  have  so  charged  you,  gentlemen." 

The  ninth  exception  is  subject  to  the  same  criticism  as  the 
seventh,  heretofore  considered.  The  request  to  charge  is 
vicious  in  that  it  attempts  to  curtail  the  functions  of  the 
jury. 

The  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and 
fifteenth  exceptions  must  be  overruled  for  the  same  reason. 

W  The  sixteenth  exception  was  taken  to  the  refusal  of  the 
cowrt  to  charge  that  a  promise  to  pay  the  notes  is  not  a 
promise  to  pay  the  interest  thereon.  The  court  said  in 
regard  to  this  request:  "That  I  decline,  I  have  charged  the 
opposite  of  that."  In  this  respect  the  court  had  charged 
as  follows:  "A  new  promise  proved  is  as  valid  as  the 
original  note.  You  have  only  to  consider  whether  or  not 
the  promise  was  made.  To  prov^  a  new  promise  it  is  not 
necessary  to  be  shown  that  the  word  'promise'  was  used. 
I  do  not  think  the  word  'promise'  was  used  in  this  case  at 
all.  It  is  not  necessary  to  prove  that  the  word  'promise' 
was  used,  but  any  word  signif  jdng  intention  to  pay,  or  giving 
assurance  that  he  would  pay  is  sufficient  evidence  of  the  new 
promise.  But,  gentlemen,  an  agreement  to  pay,  or  signify- 
ing the  intention  to  pay,  or  giving  assurance  that  he  would 
pay,  to  be  sufficient  evidence  of  a  new  promise,  must  refer 
to  some  particular  debt  that  is  owing.  After  examining  all 
the  testimony  in  the  case,  if  you  are  satisfied,  taking  into 
consideration  the  oral  testimony  given  by  Mr.  Mowry's 
son  and  daughter,  taking  into  consideration  the  two  letters 
that  have  been  offered  in  evidence  here,  that  Arthur  C. 
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Saunders  intended  to  pay  these  notes,  then  from  those 
facts  you  may  infer,  gentlemen,  that  he  made  a  new  promise 
to  pay  these  notes.  But  if,  after  examining  all  of  the 
testimony  in  this  case,  you  are  satisfied  that  he  did  not 
intend  to  pay  these  notes,  why,  gentlemen,  then  your 
verdict  in  this  case  should  be  for  the  defendant.  Now, 
gentlemen,  if  he  intended  to  pay  these  notes,  if  the  evidence 
shows  he  did  intend  to,  if  you  are  satisfied  that  he  intended 
to  pay  these  notes,  and  that  he  promised  to  pay  them,  why, 
he  promised  to  pay  the  notes,  gentlemen,  just  as  they  are, 
as  the  various  notes  speak  for  themselves.  There  is  only 
one  without  interest,  and  that  is  April  9th,  1890.  If  you 
should  find  for  the  plaintiff,  gentlemen,  you  should  find 
with  interest  at  the  rate  of  6%  on  these  two  notes  from  the 
time  they  were  given,  and  also  interest  on  all  installments  of 
interest  in  arrear,  whether  before  or  after  maturity  at  the 
same  rate  till  paid.  On  these  three  notes  you  will  find  simply 
interest  at  the  rate  of  6%  from  the  time  they  became  due  and 
payable."  We  find  no  error  in  the  ruling  and  the  exception 
must  be  overruled. 

The  seventeenth,  and  last  exception,  was  taken  to  the 
denial  of  the  defendant's  motion  for  a  new  trial  upon  the 
grounds  that  the  verdict  is  contrary  to  the  law  and  the 
evidence;  that  the  damages  awarded  are  excessive,  and  for 
newly  discovered  evidence.  The  first  and  third  grounds  are 
untenable.  There  is  nothing  to  indicate  that  the  jury  were 
not  governed  in  their  findings  by  the  law  as  it  was  laid  down 
to  them  by  the  court.  Neither  is  there  any  evidence  that 
the  jury  erred  in  their  computation  of  the  amount  due  upon 
the  notes  in  suit.  There  are  no  affidavits  of  newly  dis- 
covered evidence  and  that  ground  may  be  said  to  have  been 
abandoned.  Whether  or  not  the  verdict  is  against  the 
preponderance  of  the  evidence  is  the  only  question  left  for 
our  consideration.  The  notes  themselves  were  offered  in 
evidence  as  follows: 

(1)  ''A  note  dated  April  9,  1890,  for  $250,  payable  m 
two  years  to  plaintiff  with  interest  at  6%  payable  semi- 
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annually  in  advance,  installments  of  interest  in  arrears  to 
bear  interest  at  same  rate,  purporting  to  be  signed  by  the 
intestate. 

(2)  "A  note  dated  April  9,  1890,  for  $125,  payable 
in  two  years  to  plaintiff  with  6  %  interest,  purporting  to  be 
signed  by  the  intestate.  On  this  note  a  payment  of  $110.50 
on  July  24, 1894,  is  indorsed. 

(3)  "A  note  dated  March  16,  1892,  for  $150,  payable 
to  plaintiff  in  one  year,  indorsed  by  Willis  A.  Bentley,  pur- 
porting to  be  signed  by  the  intestate, 

(4)  ''A  note  dated  April  19,  1893,  for  $220,  payable  to 
plaintiff  in  two  years,  with  6%  interest  payable  semi- 
annually in  advance,  installments  of  interest  in  arrears  to 
bear  interest  at  the  same  rate,  purporting  to  be  signed  by  the 
intestate. 

(5)  "A  note  dated  August  1,  1893,  for  $175,  payable  to 
plaintiff  in  four  months  at  National  Globe  Bank,  Woon- 
socket,  R.  I.,  purporting  to  be  signed  by  the  intestate. 
This  note  is  indorsed  by  plaintiff,  was  protested  and  the 
plaintiff  paid  the  principal,  interest  and  notary's  charges 
of  twenty  seven  cents." 

The  testimony  relied  upon  as  evidence  of  a  new  promise 
was  oral  and  written.  It  appeared  that  the  deceased  father 
of  Arthiu*  C.  Saunders,  the  intestate,  had  devised  certain 
real  estate  to  John  A.  C.  Wightman,  as  trustee  for  him,  and 
that  said  trustee  deeded  the  same  to  said  intestate  December 
31st,  1908,  and  that  Arthur  C.  Saunders  died  February  16, 
1909.  John  A.  C.  Wightman  testified,  in  relation  to  this 
claim  of  Renselear  L.  Mowry :  "I  know  Arthur  C.  Saunders 
told  me  he  did  owe  them."  Laura  Mowry  Woodman,  a 
daughter  of  the  plaintiff,  testified  that  in  May,  1908,  the 
intestate  came  to  the  plaintiff's  house  and  stated  to  her 
that  he  wanted  to  pay  up  the  notes  he  owed  to  the  plain- 
tiff; that  he  wanted  to  pay  them  just' as  soon  as  he  came  into 
possession  of  his  property,  and  he  expected  to  soon.  Albert 
F.  Mowry,  son  of  the  plaintiff,  testified  that  on  May  1st, 
1908,  Mr.  Saunders  came  to  the  house  and  he  wanted  those 
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notes  he  owed  father;  he  wanted  to  settle  them.  ''I  told 
Mr.  Saunders  I  didn't  know  exactly  where  they  were  but  I 
would  look  them  up.''  He  further  testified  that  he  did  look 
them  up  and  found  the  notes  in  suit  in  this  case.  He 
repeated  that  Mr.  Saimders  said  he  wanted  to  settle  those 
notes.  He  further  testified,  "Mr.  Saunders  told  me  that 
night  before  he  left,  at  the  depot.  I  went  to  the  station 
with  him  from  the  house,  and  the  last  words  he  said  to  me 
were,  ^You  hunt  those  notes  and  you  write  me  what  you 
find,'  and  I  did.  Q.  Did  you  get  any  answer?  A.  Yes, 
sir.  Q.  And  what  did  you  get?  A.  This  is  the  note  I 
got  from  him.  Q.  This  paper  marked  Exhibit  G?  A. 
Yes,  sir."    Exhibit  G.  reads  as  follows: 

"Lawrence,  Mass.  May  8-08 
Albert  F.  Mowry, 
Dear  Sir, — 

Yours  of  the  5th  received.  You  still  have  missing  1 
Mortgage  dated  Apr.  9-96  1  Bentley  note  1  Personal 
property  mortgage,  1  Woonsocket  National  bank  note. 
If  you  should  see  Will  Titherington,  please  tell  him  that  I 
have  written  to  him  and  directed  to  Manville. 
A.  C.  Saunders,  83  Jackson  St.  Lawrence,  Mass." 

It  also  appears  that  the  witness  again  wrote  to  Mr. 
Saunders  and  received  the  following  letter  in  reply: 

"Lawrence,  Mass.,  Oct.  27-08. 

Bertie. 

I  have  received  your  letter  and  am  very  sorry  that  I  am 
unable  to  help  you  at  present  in  your  difficulty.  When  I 
was  at  your  house  last  I  expected  to  have  my  father's 
property  turned  over  to  me  within  a  few  days,  but  it  has 
not  come  yet.  Just  as  soon  as  I  get  it,  I  intend  to  settle 
with  your  father.  I  am  very  sorry  that  I  am  unable  to  do 
so  now.    Yours  truly,  A.  C.  Saunders." 

The  letters  and  conduct  of  the  intestate  are  those  char- 
acteristic of  an  honest  man  about  to  come  into  the  posses- 
sion of  his  property.  With  full  knowledge  of  his  outstand- 
ing and  long  overdue  indebtedness  he  hunted  up  his  creditor, 
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told  of  his  expectation  of  being  able  to  pay  in  the  near  future 
and  his  desire  to  do  so.  Not  content  with  a  verbal  inter- 
view concerning  his  notes,  after  receiving  a  list  of  those 
found,  he  hastens  to  assure  his  creditor  that  there  are  more 
outstanding.  When  the  necessities  of  the  creditor  compel 
him  to  remind  his  debtor  that  money  would  be  acceptable, 
he  rephes,  "It  has  not  come  yet.  Just  as  soon  as  I  get  it,  I 
intend  to  settle  with  your  father,"  and  expresses  sorrow  in 
not  being  able  to  do  so  at  the  time  of  writing.  The  defendant 
argues  that  "settle"  does  not  mean  "pay."  If  there  is 
ambiguity  in  the  language  the  jury  had,  and  undoubtedly 
exercised,  the  right  to  say  in  what  sense  the  writer  intended 
the  writing  to  be  imderstood.  According  to  Webster's 
New  International  Dictionary,  among  the  definitions  of 
"settle"  are  the  following:  "5.  To  adjust,  as  accoimts; 
to  liquidate;  to  balance.  6.  Hence  to  pay;  as,  to  settle  a 
bill.  Colloq."  The  letter  was  not  written  by  a  lawyer  or  a 
<6)  literary  personage,  it  was  colloquially  written  and  is  capable 
of  being  colloquially  understood.  There  is  no  reason  to 
think  that  the  writer  had  any  other  thing  than  payment 
in  view  at  the  time  of  the  writing.  Furthermore,  he  knew 
exactly  what  notes  he  was  referring  to,  when  they  bore 
date  and  when  they  matured.  There  could  hardly  be  better 
evidence  of  a  new  promise  than  that  furnished  in  the  case 
at  bar.  It  would  be  a  pity  if  it  became  necessary  to  frus- 
trate the  honest  intentions  of  the  defendant's  intestate  to 
pay  these  notes.  But  it  is  not  necessary.  The  verdict  of 
the  jury  is  amply  supported  by  the  evidence  and  that  ver- 
dict has  been  approved  by  the  justice  of  the  Superior  Court 
who  presided  at  the  trial.  In  these  circumstances  it  is 
sufficient  to  suggest  that  the  rule  referred  to  in  the  case  of 
Wilcoz  V.  The  Rhode  Island  Company,  29  R.  I.  292,  is  appli- 
cable. 

For  these  reasons  the  defendant's  exceptions  are  over- 
ruled and  the  case  is  remitted  to  the  Superior  Court  with 
direction  to  enter  judgment  on  the  verdict. 

Charles  R.  Easton,  for  plaintiff. 

James  H.  Richard,  Jr.,  John  J.  Heffernan,  for  defendant. 
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J.  Weil  &  Company  vs.  Quidnick  Manufacturing 
Company. 

JULY  7,  1911. 
Present:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ^ 

(1)  Contracts.     Fraud,    Negligence. 

A  person  is  bound  by  an  agreement  to  which  he  has  assented  where  his  assent 
is  uninfluenced  by  fraud,  violence,  undue  influence  or  the  like  and  he  will 
not  be  permitted  to  say  that  he  did  not  intend  to  agree  to  its  terms. 

It  is  the  duty  of  every  contracting  party  to  learn  and  know  the  contents  of  a 
written  contract  before  he  signs  and  delivers  it. 

But  where  one  party  is  induced  by  false  statements  of  the  other  to  sign  the 
same  he  is  not  bound  thereby  and  may  defend  on  the  ground  of  fraud  even 
though  he  was  negligent  in  signing  without  reading  it. 

(2)  Contracts.     Fraud.    Negligence.    Question  for  Jury. 

In  an  action  to  recover  the  price  of  goods  sold,  defendant's  testimony  tended 
to  prove  that  plaintiff  wrote  an  order  for  what  defendant  had  not  agreed 
to  buy  on  the  chance  of  its  not  being  read.  The  testimony  of  plaintiff  was 
contradictory. 

Held  J  that  the  case  should  have  been  submitted  to  the  jury  since  when  plaintiff 
undertook  to  write  the  order  he  was  bound  to  write  it  according  to  the 
agreement  and  if  it  did  not  embody  the  agreement  and  w^as  signed  by  in- 
advertence or  negligence  that  would  not  preclude  defendant  from  avoid- 
ing it  on  the  ground  of  fraud. 

Blodqett  J.  dissents., 

Assumpsit.  Heard  on  exceptions  of  defendant  and 
sustained. 

Johnson,  J.  This  is  an  action  in  assumpsit  brought 
by  J.  Weil  and  Company  of  the  city  and  State  of  New  York 
against  the  Quidnick  Manufacturing  Company,  a  corpora- 
tion incorporated  under  the  laws  of  the  State  of  Rhode 
Island,  to  recover  the  amount  due  on  a  bill  of  goods  sold  and 
deUvered  to  the  defendant  on  its  written  order.  The  case 
was  tried  before  a  justice  of  the  Superior  Court  with  a  jury 
on  the  tenth  day  of  January,  1911.  Upon  the  conclusion  of 
the  defendant's  testimony,  the  trial  justice  directed  the  jury 
to  return  a  verdict  for  the  plaintiffs  for  the  full  amount 
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of  their  claim,  and  a  verdict  was  returned  for  the  plaintiffs 
for  $769.19.  The  defendant  duly  excepted  to  said  direction 
of  a  verdict.  Several  exceptions  were  also  taken  by  the 
defendant  during  the  trial  to  the  ruUngs  of  the  court  ex- 
cluding testimony  offered.  Defendant's  bill  of  exceptions 
was  duly  allowed  and  the  case  is  now  before  this  court  on 
said  bill  of  exceptions.     Said  exceptions  are  as  follows: 

1.  "To  the  exclusion  of  answer  of  the  witness  Villard 
to  question  47  on  page  11  of  the  record." 

2.  "To  the  exclusion  of  answers  of  the  witness  Hambly 
to  questions  19  and  20  on  page  31,  to  question  21  on  page 
32,  to  questions  22  and  23  on  page  34." 

3.  "To  the  exclusion  of  answers  of  the  witness  Nicker- 
son  to  questions  6  and  7  on  page  42,  to  questions  8,  9,  and 
10  on  page  43." 

4.  "And  to  the  court's  direction  of  a  verdict  for  plain- 
tiffs as  shown  on  page  44  of  the  transcript." 

The  plaintiffs,  who  are  engaged  in  the  business  of  manu- 
facturing and  selling  steel  and  steel  files,  had  as  an  agent  for 
selling  its  said  steel  one  Max  Villard.  Said  Villard  went 
to  defendant's  office  on  May  18,  1909,  and  saw  the  Superin- 
tendent, Alton  L.  R.  Hambly.  Villard  (p.  4)  testified: 
"Q.  17.  What  did  you  have  with  you  in  regard  to  selling? 
A.  I  had  some  little  samples  which  I  showed  Mr.  Hambly 
and  I  told  him  about  the  steel  and  everything  and  he  was 
very  much  interested  and  he  told  me  he  wants  to  give  me 
an  order.  Q.  18.  Now,  tell  us  just  what  was  said  about 
that  order;  how  it  was  arranged?  A.  Well,  I  told  him 
that  all  over  every  factory  they  use  chisels  of  octagon.  So 
I  told  him  for  chisels  we  use  %  octagon  and  1^  and  l}/^ 
square  for  blacksmiths'  tools  and  I  make  a  little  paper. 
I  told  him,  'Mr.  Hambly,  we  generally  sent  out  steel  in 
bundles  from  Europe.'  I  told  Mr.  Hambly,  'I  will  ship 
you  a  bundle  of  12  bars,'  which  would  be  a  small  order,  so 
Mr.  Hambly  said,  'All  right,  you  can  ship  me  that.'  I 
said  to  Mr.  Hambly,  'Kindly  give  me  a  written  order'  and 
he  went  up  with  my  little  paper  to  the  stenographer  and  told 
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the  stenographer  just  exactly  give  him  a  little  order  like 
this.  Q.  19.  Did  he  sign  that  order  which  he  gave  to  you? 
A.  It  was  handed  later  on  to  me  by  Mr.  Hambly  and  signed 
by  Mr.  Hambly.  Q.  20.  I  hand  you  this  paper  and  ask 
you  if  that  is  the  order  which  you  took?  A.  Yes,  this  is 
the  order  what  I  took."  The  order  was  put  in  evidence  as 
Plaintiffs'  Exhibit  A.  and  was  as  follows: 

"Quidnick  Manufacturing  Co. 

Supt's  Office:        Quidnick,  R.  I.,  May  18,  1909. 
A.  L.  R.  Hambly,  Supt. 
J.  Weill  &  Co., 

MuLHOusE,  Alsace. 
Gentlemen: 

Please  enter  our  order  for  the  following  Tool  Steel: 
4  bars    Vs'  Octagon  for  Chisels, 
4  bars  1^"  Square  for  Blacksmith  Tools, 
4  bars  1^^"  Square  for  Blacksmith  Tools. 
Length  of  Bars,  15  ft.  to  18  ft.  long,  49  cents  Lb.,  F.  O.  B. 
Quidnick,  R.  I. 

Yours  truly, 
Quidnick  Mfg.  Co., 

A.  L.  R.  Hambly,  Supt." 

''Q.  24.  Now,  Mr.  Villard,  after  taking  that  order  what 
did  you  do?  A.  Well,  then  I  thank  Mr.  Hambly  for  it 
and  I  hope  he  will  be  very  satisfied  with  the  steel  and  every- 
thing like  that  and  then  I  went  away  again.  Q.  25.  Did 
you  send  it  to  your  house?  A.  I  sent  it  to  my  house  then. 
Q.  26.  How  long  were  you  with  Mr.  Hambly  in  all?  A. 
Perhaps  half  an  hour,  something  like  that.  Q.  27.  Was 
any  copy  of  this  order,  which  is  marked  Exhibit  A.  taken  by 
Mr.  Hambly?  A.  I  couldn't  say  exactly  but  when  Mr. 
Hambly  handed  me  out  this  order  I  asked  Mr.  Hambly 
if  he  took  a  copy  of  this  so  Mr.  Hambly  went  up  to  the 
stenographer  and  asked  the  stenographer  if  he  took  a  copy 
of  this  so  the  stenographer  said,  'We  have  a  copy  of  this 
gentleman's  writing,  that  little  slip;  it  is  not  necessary,' 
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and  then  Mr.  Hambly  said,  *  Np,  it  is  not  necessary.'  Q.  28. 
That  was  the  little  slip  you  yourself  wrote?  A.  I  wrote 
myself.  Q.  29.  I  will  ask  you  if  that  is  yours,  the  copy  you 
made?  A.  Yes,  sir,  it  is  my  copy.''  The  paper  was  put 
in  evidence  as  Plaintiffs'  Exhibit  B.  and  was  as  follows: 

''J.  Weill  &  Co.  Mulhouse, 

(Alsace) 
4  Bars    %"  octagon  for  chisels 
4  Bars  1^"  square  for  Blacks.  Tools 
4  Bars  1}^"  square  for  Blacks.  Tools 
49  cents  per  lb.  f.  o.  b. 
Bars  from  15  to  18  ft.  long." 

"Q.  30.  This  is  what  you  wrote?  A.  This  is  what  I  wrote. 
Q.  31.  This  is  in  your  own  handwriting?  A.  My  own 
handwriting."  He  testified  that  the  steel  was  shipped  to 
the  Quidnick  Manufacturing  Company  and  refused.  Asked, 
''Where  is  it  now,  as  far  as  you  know?"  he  answered, 
"Well,  it  is  lying  in  some  warehouse,  I  think.  The  company 
refused  to  accept  it  again.  Q.  The  Weill  Company  refused 
it  also^  A.  Yes."  He  said  he  didn't  know  how  much 
the  steel  weighed. 

Mr.  Hambly  testified  (p.  28):  "Q.  7.  What  were  you 
doing  when  he  came?  A.  I  think  I  was  in  my  private  office 
when  he  came.  Q.  8.  Well,  now,  tell  what  was  said  by  him 
and  by  you.  A.  I  came  out  of  my  private  office,  and  saw 
him  at  the  door  of  the  glass  partition  in  our  main  office  and 
he  stated  his  business.  Q.  9.  What  did  he  say?  A.  Said 
he  had  a  specially  treated  steel  he  would  like  to  have  us  try. 
Q.  10.  He  had  testified  he  had  small  samples  of  pieces  of 
steel.  Was  that  so?  A.  I  don't  remember  of  seeing  any 
samples  at  all.  Q.  11.  Well,  now,  go  on.  A.  I  told  him 
we  were  a  small  cotton  mill  and  used  very  little  steel  and  he 
urged  me  very  strongly  to  try  a  sample  of  it  and  at  last  I 
told  him  I  would  take  a  sample  of  the  smallest  possible 
quantity  he  could  possibly  send  and  he  asked  for  a  piece 
of  paper  to  write  out  an  order.    We  gave  him  a  piece  of 
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paper  and  he  wrote  out  in  lead  pencil  the  order  which  you  see 
there  and  he  asked  to  have  it  typewritten  and  signed.  He 
laid  it  on  the  desk  and  during  that  time  I  was  talking  with 
another  salesman  at  the  door  of  the  glass  partition.  Pre- 
vious to  that  he  came  inside  and  sat  down  on  an  armchair 
and  wrote  that  on  a  table  with  a  lead  pencil.  While  he  was 
writing  it  I  was  talking  with  another  salesman  at  the  door. 
After  he  had  signed  it  he  laid  it  on  the  desk.  Q.  12.  What 
did  you  mean  by  saying  that  he  signed  it?  A.  After  he 
wrote  out  the  lead  pencil  order  he  laid  it  on  the  desk  and  the 
clerk  took  it  and  went  to  the  typewriter  and  wTote  it. 
Q.  13.  How  did  the  paper  come  to  the  typewriter?  A.  He 
saw  it  lying  on  the  desk  there  and  took  it  up  and  went  to 
the  typewriter.  Q.  14.  What,  if  anything,  did  Villard  say 
about  an  order  before  he  wrote  it;  I  mean  a  written  order? 
A.  Said  he  would  like  to  have  a  written  order  signed  by  me. 
Q.  15.  After  he  had  written  the  pencil  one  what  occasion 
was  there  for  having  it  typewritten?  Who  spoke  about 
having  it  typewritten?  A.  I  don't  think  anyone  did. 
It  was  laying  on  the  desk  and  the  clerk  got  right  up  and  took 
it.  He  understood  he  was  to  typewrite  it.  Q.  16.  Then 
what  happened?  A.  After  the  clerk  had  written  it  on  the 
typewriter  he  laid  it  on  the  desk.  We  have  a  large  square 
desk  in  the  center  of  the  office  and  the  clerk  sat  at  one  side 
of  the  desk;  on  the  other  side  was  a  chair.  After  he  wrote  on 
the  typewriter  he  laid  it  on  the  opposite  side  of  the  desk 
where  the  vacant  chair  was.  I  stepped  back  from  talking 
with  the  other  salesman,  took  my  pen  and  signed  it.  While 
I  was  signing  it  he  began  to  talk  about  his  native  country, 
Switzerland,  what  a  beautiful  country  it  was  and  when  I 
signed  it  I  went  back  talking  to  the  salesmian  and  he  passed 
out  of  the  office.  Q.  17.  Who  came  first,  this  other  sales- 
man or  Villard?  A.  I  think  they  both  reached  there  about 
the  same  time.  Q.  18.  How  long  did  you  talk  with  Villard. 
A.  I  shouldn't  think  over  15  minutes."  (p.  35)  "Q.  24. 
Whose  proposal  was  it  first  that  a  written  order  should  be 
made?    A.   Mr.    Villard 's.     Q.  25.  When    was    the    next 
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that  you  heard  anything  about  this  steel  or  this  order? 
A.  June  16th,  4  or  5  weeks  afterward.  Q.  26.  And  what 
did  you  hear  then?  A.  I  received  a  letter  from  them  con- 
taining invoice  and  bill  of  lading  for  the  shipment  of  the 
steel.  Q.  27.  What  reply  did  you  make  or  what  did  you  do? 
A.  I  wrote  them  immediately  the  same  day,  June  16th,  that 
I  was  returning  invoice  and  bill  of  lading  enclosed  and 
should  not  accept  shipment  of  steel.  Q.  28.  Did  you  give 
the  reason?  A.  Yes,  I  said  it  was  a  quantity  that  would 
take  us  a  good  many  years  to  use.  Q.  29.  Look  at  that 
letter  and  tell  what  reason  you  gave  for  not  accepting? 
(Hands  letter  to  witness)  A.  That  is  the  letter  I  wrote. 
Q.  30.  What  is  that?  A.  That  is  the  letter  I  wrote. 
Q.  31.  What  reason  did  you  give  for  not  accepting  it? 
A.  Because  the  quantity  was  so  large,  I  ordered  a  sample 
order.  I  didn't  order  any  such  large  size  shipment  as  that. 
Q.  32.  That  you  say  you  sent  the  day  you  received  their 
bill?  A.  June  16th.  Q.  33.  What  became  of  the  steel 
afterward?  A.  It  arrived  at  our  freight  station  two  days 
afterward,  I  think,  and  was  returned  immediately;  wasn't 
taken  from  the  car.  C.  Q.  34.  I  will  hand  you  this  letter 
dated  June  17th,  and  ask  you  if  that  was  received  by  the 
Quidnick  Manufacturing  Company?  A.  Yes,  it  was.  Mr. 
Hahn :  Now,  as  much  of  it  as  is  material,  as  we  have  agreed 
upon,  I  will  read  to  the  jury.  'Quidnick  Manufacturing 
Company,  Quidnick,  R.  I.,  June  17th,  1909.  From  the 
Universal  Forwarding  Company.  Gentlemen:  In  answer 
to  your  letter  of  the  16th  inst.  we  beg  to  say  we  can't  take 
the  steel  back.  Your  order  has  been  executed  exactly 
as  per  your  written  contract.  We  return  enclosed  bill  of 
lading  and  invoice.'  C.  Q.  35.  Mr.  Hambly,  I  don't 
know  whether  it  has  been  asked  of  you,  but  I  want  it  to 
go  on  the  record  at  any  rate.  You  can  read  and  write? 
A.  I  can."  Mr.  Hambly,  p.  40,  said  he  did  not  remember 
Villard's  saying  the  Weil  Company  would  not  ship  an  order 
for  less  than  twelve  bars;  that  nothing  was  said  by  Villard 
as  to  what  a  sample  consisted  of,  or  how  big  or  long  it  was; 
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that  Villard  did  not  say  anything  about  what  the  size  of  the 
sample  would  be;  that  nothing  was  said  at  the  interview 
between  Villard  and  himself  about  the  price  of  the  steel. 
Outside  of  Villard 's  getting  the  order  and  the  refusal  of  the 
steel  by  the  defendant,  the  evidence  of  Villard  and  Hambly  is 
contradictory.  Hambly  says  that  he  told  Villard  he  would 
take  a  sample  of  the  smallest  possible  quantity  he  could 
send.  Villard  denies  anything  being  said  about  a  sample. 
He  says  he  told  Hambly  that  twelve  bars  was  the  smallest 
amount  his  company  would  ship.  He  said  nothing  as  to  the 
weight  of  such  a  shipment,  and  says  he  did  not  know  what 
the  weight  would  be  or  what  it  would  come  to  at  49  cents  a 
poimd.  After  Hambly  said  he  would  give  the  order,  Villard 
wrote  out  the  slip,  the  order  was  typewritten,  the  word 
''Quidnick"  was  added  after  the  letters  ''f.  o.  b.,"  and 
Hambly  signed  without  reading  either  the  slip  or  the  type- 
written order.  Villard  took  the  order  and  Hambly  renewed 
his  talk  with  the  other  salesman.  Outside  of  his  depending 
on  the  order  being  for  a  sample,  there  appears  to  have  been 
no  reason  other  than  his  preoccupation  for  his  not  reading 
the  paper,  though  he  says  Villard  at  that  point  began  talk- 
ing about  Switzerland,  and  extolling  its  beauties. 
(1)  The  general  rule  of  law  is  that  a  person  is  bound  by  an 
agreement  to  which  he  has  assented,  where  his  assent  is 
uninfluenced  by  fraud,  violence,  undue  influence,  or  the  like, 
and  he  will  not  be  permitted  to  say  that  he  did  not  intend 
to  agree  to  its  terms. 

As  a  written  contract  is  the  highest  evidence  of  the  terms 
of  an  agreement  between  the  parties  to  it,  it  is  the  duty  of 
every  contracting  party  to  learn  and  know  its  contents 
before  he  signs  and  delivers  it.    9  Cyc.  388. 

"Of  course  if  the  other  party  induces  the  signer  to  sign 
the  paper  without  reading  it,  and  to  rely  on  his  statement 
of  the  contents,  this  may  give  the  signer  a  right,  if  the 
statement  was  fraudulent,  to  avoid  the  contract  as  against 
him  on  the  ground  of  fraud."     9  Cyc.  390. 

In  Trambly  v.   Ricard,  130   Mass.  259,   261,   the  court 
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said:  "But  beyond  this  (the  fact  of  plaintiff's  illiteracy), 
the  evidence  offered  by  the  plaintiff,  which  the  jury  might 
have  fully  believed,  tended  to  show  that  the  written  con- 
tract was  produced  by  the  defendants  immediately  after  an 
oral  contract  for  the  unconditional  sale  and  delivery  of  the 
furniture  was  completed.  The  jury  may  well  have  foimd 
that  the  production  of  the  writing  at  the  time  was  in  itself 
an  afl&rmation  on  the  part  of  the  defendants  that  its  terms 
did  not  differ  from  the  terms  of  the  sale  agreed  on.  Fraud 
may  be  proved  from  the  acts  and  conduct  of  a  party  quite 
as  effectively  as  from  his  declarations."  .  .  .  "And  any 
act  falsely  intended  to  induce  a  party  to  believe  in  the  ex- 
istence of  sonie  other  material  fact,  and  having  the  effect  of 
producing  such  belief  to  his  injury,  is  fraud."  The  agree- 
ment was  for  absolute  purchase  of  furniture  and  the  paper  a 
clingfast. 

See  also  Freedley  v.  French,  154  Mass.  339;  Peaslee  v. 
Peaslee,  147  Mass.  171, 180;  O'Donnell  v.  Clinton,  145  Mass. 
461;  Smith  v.  Holyoke,  112  Mass.  517;  Bliss  v.  N.  Y.  etc. 
Railroad,  160  Mass.  447;  Burlington  etc.  Co.  v.  Evans  etc.  Co. 
100  Iowa,  469;  Wright  v.  McPike,  70  Mo.  175;  Girard  v. 
St.  Louis  etc.  Co.  123  Mo.  358;  Cummings  v.  Ross,  90  Cal.  68; 
Wood  V.  Cincinnati  Co.  96  Ga.  120. 

There  is  ample  authority  that  as  between  the  parties  to  a 
written  contract  where  one  party  is  induced  by  the  false 
statements  of  the  other  to  sign  the  same,  he  is  not  bound 
thereby  and  may  defend  against  the  contract  on  the  ground 
of  fraud  even  though  he  was  negligent  in  signing  without 
reading  it. 

In  Linington  v.  Strong,  107  111.  295,  302,  the  court  say 
"The  doctrine  is  well  settled,  that  as  a  rule,  a  party  guilty 
of  fraudulent  conduct  shall  not  be  allowed  to  say  'Negli- 
gence,' as  against  his  own  deUberate  fraud.  Even  where 
parties  are  dealing  at  arm's  length,  if  one  of  them  makes 
to  the  other  a  positive  statement,  upon  which  the  other 
acts  (with  the  knowledge  of  the  party  making  such  state- 
ment) in  confidence  of  its  truth,  and  such  statement  is 
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known  to  he  false  by  the  party  making  it,  such  conduct  is 
fraudulent,  and  from  it  the  party  guilty  of  fraud  can  take  no 
benefit,'*  and  p.  303:  '^He  cannot  escape  the  legal  conse- 
quences of  his  fraudulent  conduct  by  saying  the  fraud  might 
have  been  discovered  had  the  party  whom  he  deceived 
exercised  reasonable  diligence  and  care."  See  also  Wood- 
bridge  v.  DeWitty  51  Neb.  98;  Eggleston  v.  Advance  &c.  Co. 
96  Minn.  241,  246;  Houston  &c.  Co.  v.  Bums,  63  S.  W.  1035; 
Alexander  v.  Brogley,  62  N.  J.  L.  584;  McBride  v.  Macon 
Ac.  Co.  102  Ga.  422;  Cullmans  v.  Lindsay,  114  Pa.  St.  166; 
Sidney  &c.  Co.  v.  Warsaw,  130  Pa.  St.  76;  American  ike. 
Co.  V.  Reeves,  127  Fed.  808;  Albany  etc.  Bank  v.  Burdick, 
87  N.  Y.  40. 

The  deaUngs  as  to  the  order  were  entirely  through  Villard 
and  Hambly  representing  the  parties. 
(2)  If  Hambly 's  story  is  correct,  the  situation  was  that  Villard 
wrote  an  order  for  what  Hambly  had  not  agreed  to  buy,  on 
the  chance  of  its  not  being  read.  Misrepresentation  by 
conduct  is  as  dangerous  as  by  words.  When  he  undertook 
to  write  the  order  he  was  bound  to  write  it  according  to  the 
agreement  and  if  it  did  not  embody  the  agreement  and  was 
signed  by  inadvertence  or  negligence,  that  would  not  pre- 
clude the  defendant  from  avoiding  it  on  the  ground  of 
fraud,  by  Villard,  in  the  procurement  of  Hambly 's  signature 
to  it.  Upon  this  point  the  testimony  of  Villard  and  Hambly 
is  flatly  contradictory.  We  think  that  on  the  evidence  the 
case  should  have  gone  to  the  jury. 

The  defendant  takes  nothing  by  its  first,  second  and  third 
exceptions. 

The  defendant's  fourth  exception  to  the  court's  direction 
of  a  verdict  for  the  plaintiffs  is  sustained,  and  the  case  is 
remitted  to  the  Superior  Court  for  a  new  trial. 

Blodgett,  J.  dissents. 

J.  Jerome  Hahn,  P.  H.  Mulholland,  for  plaintiff. 
Doran  &  Flanagan,  for  defendant. 
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Pin  Silverman,  et  ux,  vs.  Charles  L.  Shattuck,  et  al. 

JULY  8,  1911. 
Present:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)  Equity.     Tender.    Interest.    Mortgages. 

In  equity  except  in  cases  where  the  existence  or  preservation  of  the  right 
depends  solely  upon  a  payment  or  tender,  the  rule  is,  although  not  universal, 
that  a  tender  is  not  necessary  as  a  prerequisite  to  bringing  suit  for  relief  and 
in  such  cases  a  failure  to  make  a  tender  before  suit  affects  merely  the  right 
to  interest  and  costs. 

A  note  secured  by  mortgage  carried  interest  at  the  rate  of  2  per  cent,  per  month, 
payable  monthly  in  advance  till  the  principal  sum  was  paid,  whether  at  or 
after  maturity,  all  interest  in  arrears  to  bear  interest  at  same  rate  till  paid. 
On  bill  for  an  accoimting  by  mortgagor,  decree  was  entered  permitting  him 
to  redeem  by  payment  of  the  amount  found  due,  with  simple  interest  at 
6  per  cent,  from  the  filing  of  the  bill. 

Held,  that  as  there  was  no  tender  to  stop  the  interest  the  mortgagee  was 
entitled  to  interest  at  the  rate  provided  in  the  note. 

(2)  Costs.    EquUy. 

While  the  allowance  of  costs  on  final  decree  is  in  the  discretion  of  the  coiu't 
costs  which  have  been  paid  by  a  party  as  a  condition  of  the  reinstatement 
of  the  cause,  should  not  be  recovered  back. 

(3)  Mortgages.     Technical  Foreclosure.     Power  of  Sale. 

Provision  in  a  decree  that  upon  failure  of  mortgagor  to  redeem  within  the 
time  limited,  mortgagee  should  be  at  Uberty  '^to  foreclose  the  mortgage,'' 
does  not  limit  him  to  a  technical  foreclosure  by  suit  in  equity,  but  may  be 
regarded  as  equivalent  to  the  words,  ''liberty  to  sell  under  the  power  of 
sale  in  the  mortgage.'' 

Bill  in  Equity  for  accounting  and  other  relief.  Heard 
on  appeal  of  respondents  and  sustained. 

Johnson,  J.  This  is  a  bill  in  equity  brought  by  Pin 
Silverman  and  wife,  mortgagors,  against  the  mortgagee  and 
Herbert  D.  Goff  the  holder  of  the  mortgage,  for  an  accounting 
to  ascertain  the  amount  due  on  the  mortgage  and  for  an 
injunction  to  restrain  its  foreclosure  pending  the  accounting. 

On  April  5,  1905,  the  complainants  borrowed  the  sum  of 
$300.00  from  the  respondent  Shattuck  and  gave  him  their 
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note  therefor  secured  by  the  mortgage  described  in  the  first 
paragraph  of  the  bill.  The  note  was  for  one  year  and 
carried  interest  at  the  rate  of  2%  per  month,  payable  monthly 
in  advance  till  said  principal  sum  was  paid  whether  at  or 
after  maturity  and  provided  that  all  interest  in  arrears 
should  bear  interest  at  the  rate  aforesaid  till  paid. 

The  bill  contained  the  following  allegation: 

''2.  That  these  complainants  have  paid  all  interest 
due  upon  said  note  in  accordance  with  the  tenor  thereof  and 
have  paid  a  large  amoimt  upon  the  principal  thereof  and 
have  offered  and  tendered  to  the  respondents  the  full  balance 
due  upon  said  mortgage  note. 

"But  the  respondents  dispute  the  amount  so  paid  as 
aforesaid  and  claim  from  these  complainants  a  very  much 
larger  sum  than  the  amoimt  due  and  refuse  to  accept  the 
amount  tendered  in  payment  of  said  mortgage." 

On  May  18, 1906,  the  respondent  Goff  made  another  loan, 
and  it  was  in  dispute  whether  the  loan  was  made  to  Pin 
Silverman  or  to  his  son  Benjamin  Silverman.  In  June, 
1907,  he  made  a  further  loan  to  Pin  Silverman. 

The  case  was  referred  to  a  master  who  found  on  ex  parte 
hearing,  the  complainants  not  appearing,  that  there  was 
$432  due  on  the  mortgage  on  April  5,  1909. 

A  decree  was  thereafter  entered.  The  complainants  moved 
to  have  said  decree  set  aside  and  their  motion  was  granted 
and  the  cause  reinstated  upon  the  payment  by  the  com- 
plainants of  the  costs  of  the  first  reference  to  the  master. 
The  cause  was  then  again  referred  to  the  same  master,  and 
the  complainants  appeared.  After  hearing,  the  master 
found  that  at  the  time  of  the  filing  of  the  bill  there  was 
$218.30  of  principal  and  interest  due  on  the  mortgage. 
A  final  decree  was  entered,  "that  the  complainant  may 
redeem  from  said  mortgage  by  within  50  days  from  the  date 
of  entry  hereof  paying  to  the  respondent  said  sum  of  $218.30, 
with  simple  interest  thereon  at  6%  per  annum  from  said 
24th  day  of  April,  1909,  to  the  day  of  redemption;  and  the 
respondent  holder  of  said  mortgage  is  hereby  required  to 
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release  and  discharge,  or  transfer  and  assign  said  mortgage, 
as  said  mortgagor  shall  request,  at  the  time  of  making  said 
payment;  and  at  the  same  time  he  shall  surrender  the  note 
to  secure  which  said  mortgage  was  given;  and  thereafter- 
wards  both  of  said  respondents,  their  heirs,  executors, 
administrators  and  assigns  shall  be  forever  enjoined  from 
setting  up  any  right,  title  or  claim  imder  said  mortgage,  or 
from  attempting  in  any  manner  to  foreclose  or  enforce  the 
same;  and  if  the  complainants  or  either  of  them  shall  refuse 
or  neglect  to  make  said  payment  within  said  50  days  the 
respondents  shall  be  at  liberty  to  foreclose  the  mortgage, 
and  all  restraining  orders  heretofore  entered  shall  thereupon 
be  dissolved  and  vacated;  and  if  the  complainants  or  either 
of  them  shall  redeem  hereimder  they  or  the  one  so  redeeming 
shall  be  at  liberty  to  deduct  from  the  simi  to  be  paid  as 
above  determined  an  amoimt  to  the  costs  to  be  taxed  by 
the  clerk." 

From  said  decree  the  respondent  Goff  appealed  for  the 
following  reasons : 

1.  That  it  was  error  in  said  decree  upon  the  part  of  the 
court  to  allow  only  simple  interest,  from  the  time  of  the 
filing  of  the  bill,  upon  the  amount  foimd  due  upon  the 
mortgage  note  mentioned  in  the  bill,  when  the  note  itself 
provided  that  interest  should  be  paid  at  the  rate  of  two  per 
cent,  per  month  until  the  principal  thereof  was  paid  in  full, 
and  that  all  installments  of  interest  in  arrears  thereon 
should  bear  interest  at  said  rate  of  two  per  cent,  per  month, 
until  paid. 

2.  That  it  was  error  in  said  decree,  upon  the  part  of 
the  court,  to  allow  the  respondent  Goflf,  in  case  the.  complain- 
ants neglected  to  pay  him  the  amount  due  upon  said  mort- 
gage note  within  the  fifty  days  provided  in  said  decree,  only 
"liberty  to  foreclose"  the  mortgage  mentioned  in  the  bill, 
such  "Uberty  to  foreclose"  not  being  appUcable  to  the  said 
mortgage. 

3.  That  it  was  error  upon  the  part  of  the  court  to  pro- 
vide in  said  decree  that  the  complainants  might  deduct  from 
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the  amount  of  money  to  be  paid  by  them  on  said  mortgage 
note,  the  costs  in  said  cause,  to  be  taxed  by  the  clerk,  a 
part  of  such  costs  having  been  paid  by  the  complainants  and 
a  part  by  the  respondent  Goff,  and  a  part  of  such  costs 
having  been  paid  by  the  complainants  as  a  condition  of 
setting  aside  the  first  report  of  the  master  on  account  of  the 
failure  of  the  complainants  to  appear  before  him  and  testify. 
The  complainants  claim  that  the  allegation  in  the  bill 
"2"  quoted  supra  constitutes  an  equitable  tender. 

The  rule  as  to  tenders  in  equity  is  stated  in  Himt  on 
Tender,  §  26,  as  follows:  "In  equity  the  court  has  the 
power  to  award  such  judgment  as  the  facts  lAay  show  the 
plaintiff  entitled  to  and  to  fully  protect  the  rights  of  the 
other  party  by  granting  relief  conditionally  upon  the  per- 
formance by  plaintiff  of  that  which  he  was  by  the  contract 
boimd  to  do,  and  to  save  the  party  who  was  not  put  in 
default  harmless  from  costs.  Except  in  cases  where  the 
existence  or  preservation  of  the  right  depends  solely  upon  a 
payment  or  tender,  the  rule  is,  although  not  universal,  that 
in  equity  a  tender  is  not  necessary  as  a  prerequisite  to 
bringing  suit  for  reUef ,  and  in  such  cases,  a  failure  to  make 
a  tender  before  suit  affects  merely  the  right  to  interest  and 
costs."  Minneapolis  etc.  Ry.  Co.  v.  Chisholm,  55  Minn. 
374;  Ashurst  v.  Peck,  14  So.  (Ala.)  5^1;  Lewis  v.  Prendergasty 
39  Mum.  301;  Freeson  v.  Bissell,  63  N.  Y.  168;  Stevenson  v. 
Maxwell,  2  N.  Y.  408.  "However,  if  the  defendant  sub- 
sequently denies  plaintiff's  right  to  the  reUef  to  which  he  is 
entitled,  the  question  of  a  failure  to  make  a  tender,  as  bear- 
ing upon  the  right  of  the  plaintiff  to  costs,  becomes  im- 
material." Hunt  on  Tender,  §  26;  Martin  v.  Bank  of 
FayettetriUe,  42  S.  E.  (N.  C.)  558. 

(1)  The  court  allowed  interest  to  the  respondents,  but  at 
the  rate  of  six  per  centum  per  annum.  As  there  was  no 
tender  to  stop  the  interest,  we  are  of  the  opinion  that  the 
respondents  were  entitled  to  interest  at  the  rate  provided  in 

v^)  the  mortgage  note.  The  allowance  of  costs  was  in  the  dis- 
cretion of  the  court.    Such  costs,  however,  should  have  been 
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clearly  limited  to  the  second  hearing,  before  the  master,  as 
the  costs  of  the  first  hearing  were  paid  by  the  complainants 
as  a  condition  of  the  reinstatement  of  the  cause,  and  should 
not  be  recovered  back. 
(3)  In  regard  to  the  second  reason  of  appeal,  we  think  the 
words  ''shall  be  at  liberty  to  foreclose  the  mortgage,"  as 
used  in  said  decree,  need  not  be  regarded  as  giving  Uberty 
only  for  a  technical  foreclosure  by  suit  in  equity,  but  may  well 
be  regarded  as  equivalent  to  the  words  ''shall  be  at  Uberty  to 
sell  under  the  power  of  sale  contained  in  the  mortgage," 
such  sale  imder  the  power  being  very  generally  called  a 
foreclos\ire  in  this  state. 

The  appeal  is  sustained  as  to  the  interest  and  costs 
allowed.  The  decree  of  the  Superior  Court  will  be  modified 
in  those  respects.  A  decree  may  be  presented  forthwith 
in  accordance  with  this  opinion  for  the  approval  of  this 
court. 

Comatock  &  Canning^  Patrick  P.  Curranj  for  complainants- 
WiUiam  A.  Morgan,  for  respondent  Goflf. 


Mary  A.  Warren  vs.  Edmund  M.  Warren. 

JULY  10,  1911. 
Present:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)  Evidence.    Hostile  Witness, 

A  witness  who  shows  himself  hostile  may  properly  in  the  discretion  of  the 
court  be  asked  leading  questions  and  be  cross-examined  by  the  party  calling 
him  and  the  court  may  also  interrogate  the  witness  in  an  attempt  to  ascer- 
tain the  truth. 

(2)  Evidence,    Compromise, 

Where  an  attempt  to  arrange  a  settlement  between  husband  and  wife  had  been 
the  subject  of  an  extended  examination  and  cross-examination  by  counsel 
in  a  divorce  proceeding,  objection  to  other  evidence  on  the  ground  that 
the  matter  was  a  negotiation  for  compromise  came  late,  but  the  whole  sub- 
ject clearly  having  no  influence  upon  the  final  decision,  the  action  of  the 
court  in  admitting  and  rejecting  evidence  on  the  subject  did  not  constitute 
reversible  error. 
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(3)  Evidence.    Confidential  Communicaiiana, 

Former  counsel  for  petitioner  being  called  by  respondent  was  asked,  "Did 
you  at  any  time  make  an  investigation  into  the  matter  while  you  were 
counsel  for  petitioner?"  Excluded.  Held,  error,  since  it  did  not  call  for 
disclosure  of  information  gained  from  confidential  communications  on  the 
part  of  his  client. 

"  Q.  As  a  result  of  any  investigation  made  by  you  what  action  was  taken  with 

reference  to  prosecuting  this  case." 
Held,  properly  excluded,  since  the  only  action  witness  could  take  would  involve 

confidential  communications  with  his  client,  and  otherwise  the  record  of 

the  case  would  furnish  ample  evidence. 

"  Q.  Did  you  through  any  source  while  acting  for  petitioner  get  any  knowledge 
with  reference  to  this  matter  upon  which  you  relied  acting  in  this  case,  with 
reference  to  eliminating  that  matter?" 

Heldf  properly  excluded,  since  it  should  have  excluded  information  obtained 
from  petitioner,  and  because  it  called  for  witness's  opinion  as  to  the  value  of 
the  evidence  regarding  a  certain  part  of  the  case  which  was  being  pressed 
by  her  present  counsel  and  also  because  it  was  indefinite. 

''Q.  Did  you  at  any  time  drop  the  matter  or  eliminate  it  from  this  case  for 
any  reason?" 

Heldf  properly  excluded,  since  so  far  as  striking  out  parts  of  the  petition  or 
bill  of  particulars  the  record  showed  the  action  taken,  and  so  far  as  it  called 
for  the  state  of  his  mind  and  professional  intention  which  must  have  de- 
pended upon  conferences  with  his  client  it  was  improper. 

(4)  Findings  of  Fact  by  Justice  Sitting  Without  Jury.    Review. 

The  determination  of  issues  of  fact  tried  before  a  justice  of  the  superior  court 
sitting  without  a  jury,  is  entitled  to  as  great  consideration  as  is  given  to 
the  action  of  the  justice  in  passing  upon  the  verdict  of  a  jury  upon  the  evi- 
dence and  the  court  wiU  not  disturb  the  findings  of  fact  made  by  a  justice 
in  a  divorce  proceeding  unless  such  findings  clearly  fail  to  do  justice  between 
the  parties. 

(5)  Evidence.    Suppression  of  Testimony . 

Suppression  of  testimony  by  a  party  is  a  matter  to  be  given  great  weight  in 
reaching  a  conclusion  as  to  the  truth  of  charges  made  against  such  party. 

Divorce.  Heard  on  exceptions  of  respondent  and  over- 
ruled. 

SwEETLAND,  J.  This  cause  is  a  petition  for  divorce. 
The  petition  alleged  among  other  grounds  for  divorce  that 
the  respondent  has  been  guilty  of  the  crime  of  adultery. 
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The  petition  was  heard  in  the  Superior  Court  before  Mr. 
Justice  Baker.  Said  justice  gave  a  decision  for  the  peti- 
tioner on  the  ground  of  adultery.  The  cause  is  before  us 
upon  exceptions  to  certain  rulings  of  the  justice  made 
during  the  trial,  and  to  the  decision  of  the  justice  granting 
the  petition. 

^1)  The  respondent  excepted  to  the  rulings  of  the  justice 
permitting  coimsel  for  the  petitioner  to  ask  certain  leading 
questions  of  two  of  the  petitioner's  own  witnesses  and  to 
cross-examine  them,  and  also  excepted  to  the  action  of  the 
justice  in  interrogating  one  of  these  witnesses.  There  is  no 
merit  in  these  exceptions.  It  was  within  the  discretion  of 
the  court  to  permit  the  examination  excepted  to  and  also  to 
interrogate  the  witness  upon  his  own  accoimt  in  an  attempt 
to  ascertain  the  truth.  Each  of  these  witnesses,  though 
called  by  the  petitioner,  showed  themselves  either  to  be 
hostile  to  her  and  deUberately  withholding  the  truth  or  to  be 
lacking  in  memory  as  to  the  matter  of  which  they  were 
being  questioned.  In  either  case  the  form  of  examination 
permitted  by  the  justice  was  proper.  Hildreth  v.  Aldrich, 
15  R.  I.  163. 

^2)  The  respondent  excepted  to  three  rulings  of  the  justice 
presiding  made  during  the  examination  of  the  witness 
Emily  G.  Rowe,  the  first  one  (numbered  19th  of  respond- 
ent's exceptions)  appears  to  be  entirely  immaterial;  the 
other  two  quoted  below,  related  to  the  efforts  of  the  witness 
to  arrange  an  interview  between  the  parties.  This  action 
at  times  was  referred  to  by  coimsel  for  both  parties  as  an 
attempt  to  arrange  a  settlement  of  the  case  and  that  appears 
to  have  been  its  purpose.  This  matter,  without  objection, 
had  been  the  subject  of  extended  examination  and  cross- 
examination  by  counsel.  It  was  late  for  either  party  to 
object  on  the  ground  that  the  matter  was  a  negotiation  for 
compromise.  The  whole  subject  of  the  attempted  settle- 
ment clearly  had  no  influence  upon  the  final  decision  of  the 
justice.  We  find  no  reversible  error  in  admitting  the  ques- 
tion in  cross-examination:    "What  were  you,  in  behalf  of 
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Mr.  Warren  attempting  to  get  a  settlement  for?",  nor  in 
the  exclusion  of  the  question  in  redirect  examination: 
''Was  the  question  of  this  money  settlement  raised  imtil  all 
efforts,  all  your  efforts  failed  to  get  the  divorce  case  settled?" 
We  think,  however,  after  the  examination  which  had  been 
permitted  the  court  might  well  have  allowed  the  latter 
question  to  be  asked. 

Counsel  for  the  respondent  called  as  a  witness  Edward  D. 
Bassett,  Esq.,  formerly  attorney  for  the  petitioner,  and 
examined  him  with  reference  to  certain  alleged  occurrences 
at  the  Benedict  House,  in  the  city  of  Pawtucket.  In  his 
direct  examination  the  witness  was  asked  the  following 
questions,  all  of  which  the  justice  excluded  on  the  ground 
that  the  answers  must  be  based  upon  knowledge  which 
the  witness  had  acquired  while  acting  as  counsel  for  the 
petitioner.  "Q.  13.  Did  you  at  any  time  make  an  in« 
vestigation  into  the  matter  while  you  were  counsel  for  Mrs. 
Warren?"  We  think  that  this  question  was  improperly 
excluded.  It  does  not  call  for  the  disclosure  of  information 
gained  by  the  witness  from  confidential  commimications  on 
the  part  of  his  client.  It  concerns  the  matter  upon  which 
he  was  employed  by  the  petitioner,  but  his  testimony  in 
regard  to  it  would  involve  no  breach  of  confidence,  and  is  not 
privileged.  "Q.  14.  As  a  result  of  any  investigation  made 
by  you,  or  through  your  ofl5ce,  what  action  was  taken  by 
you  with  reference  to  prosecuting  this  case  upon  the  basis 
of  the  Benedict  House  matter?"  The  only  action  which 
the  witness  would  have  had  authority  to  take  would  neces- 
sarily involve  consultation  with  his  client,  and  confidential 
communications  between  them.  If  this  question  calls  for 
a  statement  of  the  witness'  action  with  reference  to  pro- 
ceedings in  court  the  record  of  the  case  before  the  court 
furnished  ample  evidence  of  that  matter.  We  find  no  error 
in  this  ruling.  ''Q.  15.  Did  you,  through  any  source, 
while  acting  for  Mrs.  Warren,  get  any  knowledge  with 
reference  to  the  Benedict  House  matter,  upon  which  you 
relied  acting  in  this  case,  with  reference  to  ehminating  that 
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matter?''  In  the  circumstance  of  the  witness'  relations 
with  the  petitioner  we  think  that  the  question  should  by  its 
terms  have  excluded  information  obtained  from  Mrs.  Warren. 
It  also  calls  for  the  opinion  of  the  witness  as  to  value  of  the 
evidence  regarding  a  certain  part  of  the  petitioner's  case 
which,  whatev-er  may  have  been  the  witness'  opinion,  was 
being  pressed  by  her  present  counsel  at  the  time  of  the 
trial.  The  question  is  also  indefinite.  We  find  no  error  in 
the  ruling.  "Q.  16.  Did  you  at  any  time,  while  acting  for 
Mrs.  Warren,  drop  the  Benedict  House  matter  or  eUminate 
it  from  this  case  for  any  reason?"  So  far  as  this  question 
calls  for  a  statement  of  the  action  of  the  witness  in  striking 
out  parts  of  the  petition  or  bill  of  particulars,  the  record 
fully  shows  his  action;  so  far  as  it  calls  for  the  state  of  his 
mind  and  his  professional  intention,  which  must  have 
depended  upon  conferences  with  his  client,  it  was  properly 
excluded.  "Q.  20.  Had  you  taken  that  action  with  refer- 
ence to  the  Benedict  House  matter  before  that  time?" 
"Q.  21.  Had  you  dropped  the  Benedict  House  matter  prior 
to  that  time?"  ''Q.  22.  Was  the  Benedict  House  matter 
eliminated  from  the  case  prior  to  that  time?"  These  three 
questions  were  properly  excluded.  "Q.  23.  What  action, 
if  any,  had  been  taken  by  you  prior  to  that  time  with  refer- 
ence to  Mr.  Murray, — Maurice  Murray?"  The  question 
is  indefinite.  Its  meaning  is  undoubtedly  explained  by  the 
next  question, —  '*  Q.  24.  Had  you  prior  to  that  time  dropped 
Mr.  Murray  as  a  detective  or  otherwise  in  this  case?"  The 
witness  was  permitted  to  answer  question  24.  We  find  no 
error  in  the  exclusion  of  question  23.  "Q.  31.  What  was 
the  last  duty  or  act  performed  for  you  by  Mr.  Murray?" 
"Q.  64.  Was  Mr.  Murray  employed  by  you  to  do  Court 
duty?"  '*Q.  65.  Had  you  employed  Mr.  Murray  for  the 
purpose  for  which  you  asked  him  to  act  for  you,  as  you  have 
stated  to  the  gentlemen  on  the  other  side  on  your  cross- 
examination?"  "Q.  70.  Did  Mr.  Miuray  do  any  services 
for  you,  or  Mrs.  Warren,  in  this  case,  after  securing  the 
affidavit  of  Claff  and  Bennett  on  file  in  this  case?"    These 
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questions  do  not  call  for  a  reply  which  involved  any  con- 
fidential communications  between  the  witness  and  his 
former  chent.  We  are  of  the  opinion  that  they  should 
not  have  been  excluded. 

Although  the  witness  should  have  been  permitted  to 
answer  questions  13,  31,  64,  65  and  70,  the  refusal  of  the 
justice  to  admit  this  testimony  does  not  constitute  reversible 
error.  The  matter  involved  in  these  questions  could  have 
had  httle  weight  upon  the  determination  of  the  case  in  ahy 
event;  and  furthermore,  these  matters  were  fully  developed 
in  the  testimony  of  other  witnesses.  The  information 
sought  by  the  last  four  questions  could  have  been  furnished 
by  Maurice  Murray  himself,  who  was  in  the  employ  of  the 
respondent  during  the  time  of  the  trial,  and  could  have 
been  called  as  a  witness  for  that  purpose. 

The  respondent  has  also  \irged  before  us  a  mmiber  of 
exceptions  to  the  ruling  of  the  justice  excluding  certain 
questions  asked  of  the  witness  Russell  W.  Richmond,  Esq., 
admitting  a  certain  question  to  the  witness  Edward  A.  Carter, 
and  admitting  in  evidence  a  certain  plan  of  the  respondent's 
house  at  Silver  Spring.  We  find  no  merit  in  any  of  these 
exceptions. 
(4)  The  respondent  also  excepted  to  the  decision  of  the 
justice  granting  the  petition.  The  justice  presiding  after  a 
very  careful  review  of  the  evidence  has  found  the  allegation 
of  adultery  supported  by  the  testimony.  After  an  examina- 
tion of  the  transcript  we  see  no  reasons  for  setting  his  finding 
aside.  He  saw  the  witnesses  as  they  testified  before  him, 
he  had  an  opportunity  to  determine  the  credence  which 
should  be  given  to  them,  such  as  this  court  does  not  have. 
The  court  has  frequently  said  that  it  will  give  great  weight 
to  the  determination  of  a  justice  of  the  Superior  Court, 
sitting  with  a  jury,  when  he  approves  or  sets  aside  the  ver- 
dict of  the  jury  upon  the  evidence.  His  own  determination 
of  issues  of  fact  tried  before  him  without  a  jury  is  entitled 
to  as  great  consideration.  This  court  will  not  disturb  the 
findings  of  fact  made  by  a  justice  of  the  Superior  Court  in  a 
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divorce  case  unless  such  findings  clearly  fail  to  do  justice 
between  the  parties.  We  think  that  the  evidence  fully 
warrants  the  finding  of  the  justice  that  the  respondent 
acting  through  his  attorney,  a  member  of  the  bar  of  another 
state,  did  suppress  testimony  of  the  petitioner,  and  by  im- 
(5)  proper  methods  deprived  her  of  the  assistance  of  certain  wit- 
nesseswho  would  otherwise  have  given  important  testimony 
in  support  of  her  petition.  This  circmnstance  the  justice 
was  entitled  to  consider  of  much  importance  in  reaching  a 
conclusion  as  to  the  truth  of  the  charge  of  adultery.  Such 
methods  and  such  a  course  of  action  should  count  heavily 
against  the  respondent  and,  as  the  justice  says  in  his  deci- 
sion, "are  not  consistent  with  a  real  confidence  in  the  merits 
of  one's  case." 

All  the  respondent's  exceptions  are  overruled  and  the 
case  is  remitted  to  the  Superior  Court  for  fmiiher  proceed- 
ings. 

Henry  W.  Hayes,  Richard  E.  Lymariy  for  petitioner. 

Irving  Champlin,  James  Harris,  H.  N.  AUin,  John  Burke,. 
for  respondent. 


Charles  M.  Nichols  vs.  Presbary  Hoxie,  Trustee, 

et  al. 

JULY  7,  1911. 
Pbesbnt:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1 )  Weight  Given  to  Findings  of  Justice  in  Equity  Appeal, 

Where  there  is  nothing  in  the  transcript  of  evidence  taken  in  the  Superior 
Court  and  on  which  an  appeal  in  equity  is  heard,  to  indicate  that  the  justice 
of  that  court  erred  in  any  of  his  findings,  his  conclusions  are  entitled  to 
great  weight  and  should  not  be  disturbed  except  for  good  and  sufficient 
reasons. 

(2)  Execution  of  Powers  of  Sale  in  Mortgages. 

In  the  absence  of  statutory  requirement  parties  may  agree  upon  the  manner  ii> 
which  powers  of  sale  in  mortgages  shall  be  exercised. 
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(3)  Terms  of  Sale.    Mortgages. 

While  terms  of  sale  need  not  be  contained  in  the  foreclosure  advertisement, 
whether  they  are  so  announced  in  such  advertisement,  or  at  the  time  and 
place  of  sale,  they  should  be  reasonable  and  calculated  to  attract  rath» 
than  repel  bidders. 

(4)  Mortgages.    Earnest  Money.    Foreclosure. 

Whether  a  stipulated  amount  of  the  purchase  money  required  to  be  paid  down 
at  a  foreclosure  sale,  is  reasonable  or  not,  depends  upon  the  circumstances 
of  each  particular  case,  and  the  court  cannot  say  as  matter  of  law,  irrespec- 
tive of  the  facts  that  20  per  cent,  is  primn  facie  too  large  and  therefore 
inequitable  and  void  in  every  case. 

Bill  in  Equity.  Heard  on  appeal  of  complaiiiant  and 
dismissed. 

Dubois,  C.  J.  This  is  a  bill  in  equity  brought  by  the 
complainant  as  owner  of  the  equity  of  redemption  of  certain 
improved  real  estate  in  the  city  of  Providence  to  set  aside 
a  sale  thereof  under  a  mortgage  as  fraudulent  and  void. 
The  bill  was  brought  and  tried  in  the  Superior  Court  and 
came  to  this  court  upon  the  complainant's  appeal  from  the 
decree  of  the  Superior  Court  dismissing  the  bill  of  complaint. 
The  case  was  heard  by  this  court  upon  the  transcript  of 
testimony  taken  in  the  court  below,  no  additional  evidence 
having  been  introduced  before  us.  The  fraud  relied  upon 
by  the  complainant  as  a  basis  for  his  bill  of  complaint,  and 
as  being  sufficient  to  justify  the  court  in  granting  the  reUef 
prayed  for,  consists  in  the  facts  that  the  terms  of  sale  were 
not  pubhshed  in  the  advertisement  thereof;  that  twenty 
per  centum  of  the  purchase  price  was  required  to  be  deposited 
as  earnest  money  at  the  sale  in  question,  and  that  the  same 
was  purposely,  fraudulently  and  maliciously  imposed  in 
order  to  deprive  the  complainant  of  said  property.  The 
case  was  fully  heard  by  a  justice  of  the  Superior  Court,  who 
not  only  had  the  benefit  of  seeing  and  hearing  the  witnesses, 
but  also  made  a  careful  analysis  of  the  testimony  submitted 
before  him  and  therefrom  arrived  at  the  conclusions  em- 
bodied in  the  following 
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"rescript. 


"  Lee,  J.  In  the  above  entitled  cause  the  court  finds  from 
the  testimony  submitted. 

''1:  That  the  complainant  Charles  M.  Nichols  and  the 
previous  owners  of  the  property  involved  in  this  cause  had 
allowed  said  property  to  deteriorate  greatly  so  that  the 
mortgage  upon  it  was  becoming  insufficient  security  for  the 
note  secured  thereby,  before  said  property  was  sold  under 
the  power  of  sale  contained  in  said  mortgage; 

"2:  That  the  complainant  Charles  M.  Nichols  did  refuse 
to  accept  a  good  and  vaUd  mortgagee's  deed  of  said  property 
and  to  pay  the  remainder  of  the  purchase  price  bid  by  said 
Nichols  at  the  mortgagee's  sale  held  on  the  28th  day  of 
May  1908; 

*'3:  That  the  requirement  of  the  payment  in  cash  of 
20%  of  the  purchase  price  at  the  sale  on  the  3rd  day  of 
July  A.  D.  1908  was  not  an  unjust,  unreasonable  and  oppres- 
sive condition  under  the  circumstances  of  that  sale; 

"  4 :  That  the  requirement  of  the  payment  in  cash  of  20  % 
of  the  purchase  price  at  the  sale  held  on  the  3rd  day  of  July 
A.  D.  1908  was  not  purposely,  fraudulently  and  maUciously 
imposed  in  order  to  deprive  the  complainant  Nichols  of  said 
property; 

"5:  That  at  said  sale  on  the  3rd  of  July  1908,  before 
a  bid  was  called  for,  the  complainant  Nichols  did  ask  par- 
ticularly how  large  a  deposit  was  required,  was  told  that  20 
%  was  required  and  did  not  make  any  objection  thereto; 

"6:  That  the  complainant  Nichols  at  said  sale  held 
on  July  3rd,  1908,  did,  before  said  sale  was  begun,  ask  that 
it  go  on; 

"7:  That  the  complainant  Nichols  at  said  sale  of  July 
3rd,  1908,  after  bidding  in  said  property,  did  not  oflfer  to  pay 
on  the  purchase  price  the  sum  of  $450,  or  any  other  simi  of 
money; 

"8:  That  the  auctioneer,  Walter  F.  Crowell,  at  said 
sale  held  on  July  3rd,  1908,  did  know  the  complainant  was 
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of  no  financial  responsibility  and  was  not  a  man  of  good 
credit; 

*'9:  That  the  complainant  Nichols  did  not  object  to  the 
final  sale  of  the  property  at  auction  when  it  was  sold  to  the 
respondent  John  B.  Carpenter; 

*'10:  That  the  respondent  John  B.  Carpenter  did  pay 
the  sum  of  $3,500  to  the  respondent  Presbary  Hoxie  trustee, 
for  said  property; 

"  11 :  That  S7,000  was  not  a  fair  valuation  of  said  prop- 
erty at  the  time  of  said  sale  on  July  3rd,  1908,  and  that  the 
sum  of  $3,500  was  not  a  grossly  inadequate  price  for  said 
property  to  be  sold  for,  at  auction  upon  foreclosure  of  a 
mortgage  thereon; 

"12:  That  said  property  at  the  time  of  said  sale,  to 
wit:  July  3,  1908,  was  in  a  bad  state  of  repair  and  greatly 
deteriorated  in  value,  and  was  worth  at  private  sale  about 
$5,000  and  no  more; 

"13:  That  at  the  time  of  said  last  mentioned  sale  the 
sum  of  $3,500  was  a  fair  and  reasonable  price  for  Said  prop- 
erty to  be  sold  for,  at  an  auction  sale  upon  a  foreclosure  of 
a  mortgage  thereon; 

"14:  That  the  auctioneer  at  said  sale  on  July  3rd,  1908 
did  waive  in  favor  of  the  respondent  John  B.  Carpenter  the 
requirement  that  20%  of  the  purchase  price  be  deposited  in 
cash  at  the  time  of  said  sale,  because  he  knew  that  said 
Carpenter  was  a  man  of  financial  responsibility  and  entitled 
to  credit; 

"15:  That  the  respondent  Presbary  Hoxie,  trustee,  in 
selling  the  property  at  auction  to  the  respondent  John  B. 
Carpenter  did  exercise  reasonably  and  in  good  faith  the  power 
of  sale  contained  in  said  mortgage; 

"16:  That  the  respondent  John  B.  Carpenter  in  buying 
and  paying  for  said  property  had  no  notice  that  the  respond- 
ent Presbary  Hoxie,  trustee,  had  not  exercised  reasonably 
and  in  good  faith  the  power  of  sale  contained  in  said  mort- 
gage; 

"17:    That  the  respondent   Catherine  Lynn   did   pay 
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valuable  consideration  for  said  property,  did  have  notice 
that  the  same  had  been  sold  at  auction,  had  no  notice  of  the 
circumstances  thereof  or  of  any  claim  on  the  complainant 
Nichols^  part  that  he  had  any  right,  title  or  interest,  legal 
or  equitable,  in  or  to  said  property,  or  of  any  fraud  on  the 
part  of  the  other  respondents  with  reference  to  the  sale  of 
said  property; 

"18:  That  the  complainant  Nichols  did  not  have  in  his 
pocket  at  the  time  of  the  auction  sale  held  on  the  3rd  of 
July  1908,  the  sum  of  $450  or  any  other  considerable  sum; 

"19:  That  the  complainant  Nichols,  before  said  sale 
held  on  the  3rd  of  July  1908,  had  not  made  proper  arrange- 
ments to  pay  a  reasonable  deposit  and  to  pay  the  balance 
due  on  the  purchase  price  at  the  time  of  the  delivery  of  the 
mortgagee's  deed; 

"20:  That  the  complainant  Nichols  was  not  in  posses- 
sion of  said  premises  on  the  3rd  day  of  July,  1908,  but  that 
one  Mary  R.  Weeks  occupied  and  was  in  possession  of  one 
tenement  in  said  house,  that  one  Louisa  A.  Ballou  occupied 
and  was  in  possession  of  the  other  tenement  in  said  house, 
and  that  the  complainant  Nichols  was  in  possession  of  and 
occupied  one  room  in  the  attic  of  said  house; 

"21:  That  at  the  sale  held  on  the  3rd  of  July  1908,  the 
auctioneer  Crowell  before  calling  for  bids  did  read,  in  the 
presence  and  hearing  of  the  complainant,  the  terms  and 
conditions  of  sale,  including  the  reqijdrement  that  the  pur- 
chaser should  deposit  20%  of  the  purchase  price  as  earnest 
money,  in  cash  at  the  time  of  the  sale; 

"22:  That  the  conditions  of  the  sale  were  not  read  so 
hurriedly  that  the  complainant  did  not  hear  the  condition 
requiring  20%  of  the  purchase  price  as  earnest  money. 

"The  complainant  is  therefore  not  entitled  to  the  relief 
sought  for.  A  decree  may  be  entered  accordingly." 
(1)  There  is  nothing  in  the  transcript  to  indicate  that  the 
justice  of  the  Superior  Court  erred  in  any  of  his  findings. 
In  such  circumstances  they  are  entitled  to  great  weight  and 
they  should  not  be  disturbed  except  for  good  and  sufficient 
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reasons.  We  cannot  say  as  a  matter  of  law  that  foreclosure 
advertisements  must  contain  the  terms  of  sale.  In  the  ab- 
sence of  statutory  requirement  the  parties  may  agree  upon 
the  manner  in  which  powers  of  sale  in  mortgages  shall  be 
exercised.  The  object  of  the  advertisement  undoubtedly 
should  be  to  attract  as  many  bidders  and  prospective  pur- 
chasers to  the  sale  as  may  be,  in  order  that  the  best  price 
attainable  for  the  property  may  be  realized,  not  only  that  the 
mortgage  may  be  satisfied,  but  also  that  if  possible  a  surplus 
may  remain  for  the  benefit  of  those  interested  in  the  equity 
of  redemption.  The  terms  of  sale  whenever  announced, 
whether  in  the  advertisement  or  at  the  time  and  place  of 
sale,  should  be  reasonable  and  calculated  to  attract  rather 
than  to  repel  bidders.  There  is  nothing  in  the  present 
case  to  indicate  that  any  one  was  absent  from  the  sale  in 
question  on  account  of  the  omission  of  terms  of  sale  in  the 
advertisement  thereof.  Neither  is  there  any  evidence  that 
any  person  was  deterred  from  bidding  at  the  sale  on  account 
of  the  requirement  of  twenty  per  centimi  of  the  purchase 
price  as  earnest  money.  Whether  such  a  requirement  is 
reasonable  or  unreasonable  depends  upon  the  circumstances 
of  each  particular  case.  We  cannot  say  as  a  matter  of  law, 
irrespective  of  the  facts,  that  twenty  per  centum  is  prima 
fade  too  large  and  therefore  must  be  deemed  inequitable 
and  void  in  every  case.  It  is  not  within  the  province  of  the 
court  to  establish  and  fix  the  exact  percentage  that  shall  be 
deemed  reasonable  in  all  circiunstances  and  in  every  case. 
For  all  that  appears  in  this  case  the  power  of  sale  in  the 
mortgage  was  exercised  in  strict  conformity  with  its  terms. 
Although  the  complainant  complains  of  the  harshness  of  the 
terms  of  sale  it  is  not  clear  that  he  has  been  injured  thereby. 
It  does  not  appear  that  he  could  have  obtained  the  purchase 
money  from  any  so\u*ce  even  if  he  had  not  been  required  to 
make  any  deposit  whatever,  and  he  had  forfeited  the  deposit 
made  by  him  at  a  previous  foreclosure  sale  of  the  same  prop- 
erty and  had  declined  to  accept  a  deed  of  the  property  and 
pay  the  purchase  price  therefor.     If  he  had  made  arrange- 
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ments  to  take  up  the  mortgage  there  was  nothing  to  prevent 
that  course  from  being  pursued,  or  if  he  had  preferred  to  take 
the  mortgagee's  deed  he  might  have  done  so  if  any  one  had 
been  ready  to  advance  the  necessary  funds  for  that  purpose. 
There  is  no  proof  that  the  respondents  or  either  of  them 
defrauded  him  in  the  premises.  There  is  ample  proof  that 
if  he  suffered  he  was  the  victim  of  circumstances  over  which 
the  defendants  had  no  control  and  for  which  they  ought  not 
to  be  held  responsible.  The  disputed  questions  of  fact 
have  been  resolved  in  favor  of  the  respondents  and  we  see  no 
reason  to  disturb  these  findings. 

The  complamant's  appeal  is  therefore  dismissed,  the 
decree  appealed  from  is  aflSrmed,  and  the  cause  is  remanded 
to  the  Superior  Court  for  further  proceedings. 

E.  K.  Parker,  W.  Louis  Frost,  for  complainant. 

Gardner,  Pirce  &  Thomley,  for  respondents. 

WiUiam  TT.  Moss,  of  counsel. 


Mart  Clark  vs.  New  York,  New  Haven  &  Hart- 
ford R.  R.  Co. 

JULY  8,  1911. 

Presknt:    Dubois,  G.  J.,  Blodgett,  Johnson,  Parkhursti  and  Sweetlandi  JJ. 

(1)  Review,  New  Trial  in  Superior  Court,  Appeal  and  Error 
Gen.  Laws,  1909,  cap.  298,  i  12  provides  that  any  person  entitled  to  except  in 
a  cause  or  proceeding  tried  by  a  jyiry  in  the  Superior  Gourt,  may  file  a  motion 
for  a  new  trial  "for  any  reason  for  which  a  new  trial  is  usually  granted  at 
common  law,  other  than  error  of  law  occurring  at  the  trial,"  and  the  court 
may  set  aside  the  verdict  and  order  a  new  trial,  with  or  without  terms. 
Hddf  that  the  superior  court  had  jurisdiction  to  grant  a  new  trial  upon  a 
part  of  the  issues  and  hence  might  grant  such  new  trial  upon  the  question 
of  damages  alone. 

(2)    Review.    ParHal  New  Trial  in  Superior  Court. 

Where  a  party  moves  for  a  new  trial  before  the  superior  court  upon  the  ques* 
tion  of  inadequacy  of  damages,  alone,  while  the  court  may  limit  the  inquiry 
upon  the  new  trial  to  that  question,  it  is  nevertheless  within  his  discretion 
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in  granting  the  new  trial  to  make  it  general  instead  of  partial,  and  a  party  by 
moving  for  a  new  trial  on  the  question  of  damages  only  cannot  restrict  the 
court  so  as  to  prevent  the  exercise  of  his  sound  judicial  discretion. 
Blodgett  J.  dissents. 

Trespass  on  the  Case  for  negligence.  Heard  on  ex- 
ceptions of  plaintiff  and  sustained. 

Johnson,  J.  This  is  an  action  of  trespass  on  the  case 
for  negligence,  brought  by  the  plamtiff  to  recover  damages 
sustained  by  her  by  reason  of  an  injury  received  while  a 
passenger  on  a  train  of  the  defendant.  The  case  was  tried 
before  a  justice  of  the  Superior  Court  and  a  jury,  on  June 
20th,  1910,  and  succeeding  days,  resulting  in  a  verdict  for 
the  plaintiff  for  the  sum  of  $2,000.00.  The  plaintiff  there- 
upon filed  a  motion  for  a  new  trial,  as  follows:  "And  now 
after  verdict  for  the  plaintiff  in  the  sum  of  two  thousand 
dollars,  the  plaintiff  moves  that  a  new  trial  of  said  cause  be 
granted  her  on  the  question  of  damages,  and  as  groimds 
therefor  says :  First.  That  under  the  law  and  the  evidence, 
the  damages  allowed  by  said  verdict  are  grossly  inadequate 
and  insuflSicient.  Second.  That  the  verdict  of  the  jury  for 
two  thousand  dollars  in  favor  of  the  plaintiff  is  grossly  in- 
adequate, and  insufficient,  and  contrary  to  the  evidence, 
and  the  weight  thereof  in  its  inadequacy.  Third.  That 
according  to  the  law  and  the  evidence  the  plaintiff  should 
have  recovered  a  very  much  larger  sum  than  two  thousand 
dollars,  and  that  the  verdict  for  no  more  than  two  thousand 
dollars  as  foimd  by  the  jury  is  grossly  inadequate,  and 
contrary  to  the  evidence,  and  the  weight  thereof.  Where- 
fore the  plaintiff  prays  that  a  new  trial  of  said  action  on  the 
question  of  the  amount  of  damages  to  which  the  plaintiff  is 
entitled  may  be  granted  her." 

The  trial  justice  denied  the  motion  of  the  plaintiff,  and 
in  his  decision  said:  "This  motion,  as  understood  by  the 
Court,  is  to  grant  a  new  trial,  Umiting  such  trial  to  the 
assessment  of  damages  for  the  plaintiff  by  another  jury. 
Upon  the  question  as  to  whether  the  amount  awarded  is 
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inadequate,  or  what  would  be  the  action  of  the  Court  if  the 
motion  filed  was  to  grant  a  new  trial  upon  that  ground,  the 
Court  now  expresses  no  opinion.  Its  action  is  limited  to  the 
motion  filed."  After  quoting  Sections  12  and  485  of  the 
Court  and  Practice  Act,  he  continues:  "It  will  be  observed 
that  the  jurisdiction  of  this  court  in  the  matter  of  granting 
a  new  trial  is-  limited  to  setting  aside  the  verdict  and  order- 
ing a  new  trial,  and  is  not  extended  so  as  to  authorize  the 
granting  of  a  new  trial  for  the  assessment  of  damages 
merely."  .  .  .  "Acting  upon  the  assimiption  that  this 
court  has  no  jurisdiction  to  grant  the  motion  filed,  motion 
for  a  new  trial  'on  the  question  of  damages'  is  denied." 

The  plaintiflf  excepted  to  the  decision  of  the  court  denying 
said  motion  for  a  new  trial. 

The  plaintiff's  bill  of  exceptions  was  seasonably  filed  and 
was  specially  allowed,  as  follows,  by  the  justice  who  presided 
at  the  trial:  "Aug.  3,  1910.  The  plaintiff's  motion  for  a 
new  trial  on  the  question  of  damages  was  denied  on  the 
ground  that  this  court  had  no  jurisdiction  to  grant  the  motion 
as  stated  in  its  decision  on  file.  To  this  decision  the  plain- 
tiff excepted,  which  exception  is  hereby  allowed." 

The  case  is  therefore  before  this  court  on  said  exception. 

Under  the  charter,  and  under  the  constitution,  the  juris- 
diction of  the  coiu1;s  of  this  state  as  to  new  trials  has  always 
depended  entirely  upon  statute.  Under  the  authority 
given  by  the  Charter  "also  to  appoint,  order  and  direct, 
erect  and  settle  such  places  and  courts  of  jurisdiction  for  the 
hearing  and  determining  of  all  actions,  cases,  matters  and 
things  happening  within  the  said  colony  and  plantation,  and 
which  shall  be  in  dispute  and  depending  therein  as  they  shall 
think  fit,"  the  General  Assembly  in  1677  passed  a  law 
entitled,  "A  rehearing  after  judgment  granted,"  providing 
that  "Either  the  Plaintiff  or  Defendant  Shall  Each  of  them 
haue  Liberty  of  one  rehearing  if  Either  of  them  defire  it 
&  no  more."  (Pub.  Laws,  R.  I.  163fr-1705  p.  26).  And 
under  various  statutes  new  trials  as  of  course  were  provided 
for  until  1878.    But  to  come  to  the  power  of  the  courts  to 
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grant  new  trials  given  them  by  statute:  In  Pub.  Laws, 
R.  I.  1798,  p.  143,  the  Supreme  Judicial  Court  is.  given 
"power  to  grant  new  trials  in  cases  where  there  has  been  a 
trial  by  jury,  for  reasons  for  which  new  trials  have  been 
usually  granted  at  common  law."  In  Pub.  Laws,  R.  I. 
1822,  p.  109,  the  Supreme  Judicial  Court  is  given  the  same 
power  in  the  same  words.  In  1843,  the  constitution  was 
adopted.  Article  X,  section  1,  provided  that  "The  judicial 
power  of  the  state  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  the  general  assembly  may, 
from  time  to  time,  ordain  and  estabUsh."  Sec.  2,  provided, 
that  "The  several  courts  shall  have  such  jurisdiction  as  may, 
from  time  to  time,  be  prescribed  by  law."  In  Pub.  Laws, 
R.  1. 1844,  p.  89,  the  supreme  court  is  given  "power  to  grant 
a  new  trial  in  any  case  where  there  has  been  a  trial  by  jury, 
for  reasons  for  which  new  trials  have  been  usually  granted  at 
common  law,"  being  the  same  language  in  which  the  power 
had  been  given  to  the  Supreme  Judicial  Court  before  the 
adoption  of  the  Constitution.  In  the  next  revision,  Revised 
Statutes,  R.  I.  1857,  the  power  to  grant  new  trials  is  given 
to  the  Supreme  Court,  by  Chap.  193,  sec.  3,  for  the  same 
reasons  as  in  the  previous  revisions  since  1798;  and  Chapter 
164,  section  4,  provides  that  "The  said  court  shall  have 
general  superintendence  of  all  courts  of  inferior  jurisdiction 
for  the  prevention  and  correction  of  errors  and  abuses, 
where  no  other  remedy  is  expressly  provided  by  law." 
The  same  power  as  to  granting  new  trials  is  given  to  the 
Supreme  Court  in  the  Gen.  Stats.  1872,  Chap.  210,  sec.  3, 
and  in  Pub.  Stats.  1882,  chap.  221,  sec.  3. 

By  the  Judiciary  Act,  passed  May  19,  1893,  the  Supreme 
Court  was  separated  into  two  divisions.  Chapter  1,  sec.  5, 
providing  that  "There  shall  be  an  appellate  division  and  a 
common  pleas  division  of  the  supreme  court."  By  Chapter 
2,  sec.  4,  the  Supreme  Court  in  its  appellate  division  was 
given  "exclusive  cognizance  and  jurisdiction  of  all  motions 
and  petitions  for  a  new  trial  in  any  court."  By  Chapter  31, 
sec.  5,  of  said  act,  a  party  to  a  civil  suit  tried  by  a  jury  if  he 


Digitized  by 


Google 


R.  I.]         Clark  v.  N.  Y.,  N.  H.  ife  H.  R.  R.  Co.       87 

"deem  himself  entitled  to  a  new  trial  for  reasons  for  which 
a  new  trial  is  usually  granted  at  common  law''  .  .  .  "shall 
be  entitled"  .  •  .  "to  have  his  petition  for  a  new  trial" 
.  .  .  "heard  before  and  decided  by  the  appellate  divi- 
sion of  the  supreme  court,"  upon  complying  with  the  course 
of  procedure  set  out  in  the  succeeding  sections  of  said  chapter. 

By  Chapter  23,  sec.  7,  of  said  act,  it  was  provided,  inter 
alia^  that:  "The  appellate  division  of  the  supreme  court 
may,  on  motion  of  any  party  made  and  filed,  together  with  a 
statement  of  the  evidence  in  such  cause  at  said  trial  in 
manner  as  is  elsewhere  provided  in  cases  of  petitions  for  new 
trial,  set  aside  any  general  verdict  and  order  judgment  to  be 
entered  by  the  common  pleas  division  in  favor  of  either 
party  upon  any  special  verdict  found  in  any  cause;  or  it 
may  order  a  new  trial  generally,  or  upon  any  issue  submitted 
at  such  trial,  as  upon  inspection  of  all  the  evidence  adduced, 
and  the  general  and  special  verdict  foimd  therein,  to  it  shall 
seem  just." 

In  the  next  revision.  Gen.  Laws,  1896,  the  same  provision 
as  to  divisions  of  the  Supreme  Court  was  retained.  Chap. 
221,  sec.  5.  The  appellate  division  had  exclusive  juris- 
diction of  all  motions  and  petitions  for  a  new  trial  in  any 
court.  Chap.  222,  sec.  4.  The  right  of  any  party  deeming 
himself  entitled  to  a  new  trial  for  reasons  for  which  a  new 
trial  is  usually  granted  at  common  law,  (fee,  is  preserved  in 
chap.  251,  sec.  5,  which  is  in  the  same  words  as  chap.  31, 
sec.  5,  of  the  Judiciary  Act  cited  supra.  And  chap.  251, 
sec.  11  of  said  Gen.  Laws  of  1896  provided  that:  "The 
appellate  division  of  the  supreme  court,  having  considered 
any  petition  for  a  trial  or  new  trial,  or  for  judgment  on 
special  verdict,  or  motion  in  arrest  of  judgment  or  any  motion 
of  a  similar  nature  or  piupose,  preferred  imder  the  provisions 
of  this  chapter,  may  grant  or  deny  the  same;  and  shall, 
after  deciding  all  questions  raised  by  the  petition  or  motion, 
remit  the  cause  and  the  papers  therein  to  the  common  pleas 
division  of  the  supreme  court,  or  district  court,  respectively, 
with  direction  to  award  a  new  trial  therein,  and  direction 
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when  the  same  may  come  up  for  assignment,  or  direct  entry 
of  judgment,  and  the  date  thereof,  as  the  case  may  be,  and 
may  make  such  other  or  further  orders  as  to  costs  or  other- 
wise, in  the  cause,  as  to  law  and  justice  shall  appertain/' 

In  November,  1903,  section  2  of  Article  X  of  the  Con- 
stitution, providing  that  ''The  several  courts  shall  have 
such  jurisdiction  as  may,  from  time  to  time,  be  prescribed 
by  law"  was  annulled  by  the  adoption  of  Article  XII  of 
Amendments  of  the  Constitution,  the  first  section  of  which 
was  substituted  in  place  of  said  section  2  and  is  as  follows: 
"The  supreme  court  shall  have  final  revisory  and  appellate 
jurisdiction  upon  all  questions  oif  law  and  equity.  It  shall 
have  power  to  issue  prerogative  writs,  and  shall  also  have 
such  other  jurisdiction  as  may,  from  time  to  time,  be  pre- 
scribed by  law.  A  majority  of  its  judges  shall  always  be 
necessary  to  constitute  a  quorum.  The  inferior  courts  shall 
have  such  jurisdiction  as  may,  from  time  to  time,  be  pre- 
scribed by  law."  Prior  to  the  adoption  of  this  amendment, 
the  Supreme  Court  had  only  such  jurisdiction  as  was  from 
time  to  time  prescribed  by  law.  Since  that  time  it  has, 
under  the  Constitution,  final  revisory  and  appellate  juris- 
diction upon  all  questions  of  law  and  equity  and  the  power 
to  issue  prerogative  writs,"  and  shall  also  have  such  other 
jurisdiction  as  may,  from  time  to  time,  be  prescribed  by 
law."  The  inferior  courts  are  limited  to  the  exercise  of 
such  jurisdiction  as  may,  from  time  to  time,  be  given  them 
by  law. 

Section  2,  of  the  Court  and  Practice  Act,  passed  May  3, 
1905,  provides  that  "The  supreme  court  shall  have  general 
supervision  of  all  courts  of  inferior  jurisdiction  to  correct 
and  prevent  errors  and  abuses  therein  when  no  other  remedy 
is  expressly  provided;  it  may  issue  writs  of  habeas  corpus, 
of  error,  certiorari,  mandamus,  prohibition,  quo  warranto, 
and  all  other  extraordinary  and  prerogative  writs  and  pro- 
cesses necessary  for  the  furtherance  of  justice  and  the  due 
administration  of  the  law;  it  may  entertain  informations 
in  the  nature  of  quo  warranto  and  petitions  in  equity  to 
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determine  title  to  any  of&ce;  it  sh»,ll  have  jurisdiction  of 
petitions  for  trials  and  new  trials  as  provided  by  law,  bills 
of  exceptions,  appeals,  and  certifications  to  the  supreme 
court,  and  special  cases  in  which  parties  having  adversary 
interests  concur  in  stating  questions  for  the  opinion  of  the 
court  as  provided  by  law,  and  shall  by  general  or  special 
rules  regulate  the  admission  of  attorneys  to  practice  in  all 
the  courts  of  the  state." 

By  section  4  of  said  act  a  Superior  court  is  estabUshed. 
Jurisdiction  as  to  new  trials  is  given  to  the  Superior  Court 
by  sections  12  and  485  of  said  act,  which  are  as  follows: 

"Sec.  12.  The  superior  court  shall  have  jurisdiction  of 
such  motions  for  new  trials  as  may  be  provided  by  law,  and 
concurrently  with  the  supreme  court  shall  have  jurisdiction 
of  writs  of  habeas  corpus,  mandamus,  quo  warranto,  and 
informations  in  the  nature  of  quo  warranto." 

"Sec.  485.  Within  seven  days  after  verdict  any  person 
or  party  entitled  to  except  in  a  cause  or  proceeding  tried  by 
A  jury  in  the  superior  court  may  file  in  the  office  of  the  clerk 
of  said  court  a  motion  for  a  new  trial  for  any  reason  for 
which  a  new  trial  is  usually  granted  at  common  law,  other 
than  error  of  law  occurring  at  the  trial.  Such  motion  shall 
state  the  grounds  relied  upon  in  its  support.  The  court, 
after  hearing  the  parties,  may  set  aside  the  verdict  and  order 
a  new  trial,  with  or  without  terms.  A  verdict  shall  not  be 
set  aside  as  excessive  by  the  supreme  or  superior  coiul; 
until  the  prevailing  party  has  been  given  opportunity  to 
remit  so  much  thereof  as  the  court  adjudges  excessive." 
Said  act  also  provides  for  application  to  the  Supreme  Court 
for  a  trial  within  one  year  in  cases  where  no  trial  has  been  had 
and  judgment  has  been  rendered  against  a  party  on  nonsuit, 
default,  or  report  of  referees,  by  reason  of  accident,  mis- 
take, or  imforeseen  cause,  sec.  471;  in  cases  where  a  trial 
has  been  had  in  the  Superior  Court  which  was  not  full, 
fair  and  impartial,  sec.  472;  add  in  cases  where  a  person  is 
■aggrieved  by  any  order,  decree,  decision  or  judgment  of  the 
"Superior  Court  or  of  any  Probate  Court  or  town  council. 
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and  from  accident,  mistake  or  imforeseen  cause,  or  lack  of 
evidence  newly  discovered,  has  failed  to  claim  or  prosecute 
his  appeal,  or  to  file  and  prosecute  a  bill  of  exceptions,  or 
motion,  or  petition  for  a  new  trial,  sec.  473. 
(0  Otherwise  than  as  provided  in  sections  2,  471,  472  and 
473,  the  original  jurisdiction  of  the  Superior  Court  over  new 
trials,  on  petition,  is  exclusive.  It  is  to  be  observed  that 
''any  person  or  party  entitled  to  except  in  a  cause  or  pro- 
ceeding tried  by  a  jury  in  the  superior  court"  may  file  & 
motion  for  a  new  trial  "for  any  reason  for  which  a  new  trial 
is  usually  granted  at  conmion  law,  other  than  error  of  law 
occurring  at  the  trial."  And  then  follows  the  provision 
that  "The  court  after  hearing  the  parties,  may  set  aside  the 
verdict  and  order  a  new  trial,  with  or  without  terms." 

In  the  last  revision.  Gen.  Laws,  1909,  sec.  2  of  the  Court 
and  Practice  Act,  as  to  the  jurisdiction  of  the  Supreme 
Coiuii,  is  retained  as  sec.  2  of  Chapter  272.  Chap,  273, 
sec.  9,  provides  that  "the  superior  court  shall  have  juris- 
diction of  such  motions  for  new  trials  as  may  be  provided  by 
law."  Sec.  485  of  the  Court  and  Practice  Act,  quoted 
supra,  is  retained  as  sec.  12  of  Chap.  298. 

It  is  clear  that  by  the  Court  and  Practice  Act,  and  now 
by  Gen.  Laws,  1909,  the  Superior  Court  has  the  same  power 
to  grant  new  trials  for  any  reason  for  which  new  trials  are 
usually  granted  at  common  law,  other  than  error  of  law  oc- 
curring at  the  trial,  that  was  formerly  vested  in  the  Supreme 
Court.  Having  that  power,  can  the  Superior  Court  grant 
the  kind  of  new  trial  asked  for  by  the  motion  filed  in  this 
case,  i.  e.  a  new  trial  upon  the  question  of  damages  alone? 
At  common  law  can  a  new  trial  be  granted  upon  a  part  of  the 
issues,  or  must  the  new  trial  be  general? 

The  Supreme  Court  has  granted  many  new  trials  to  be  had 
on  a  part  of  the  issues  and  many  upon  the  question  of 
damages  alone.  In  Angell  v.  LevxiSy  20  R.  1.  391,  the  court 
(p.  393)  says:  "The  verdict  of  the  jury  which  was  for  the 
defendant,  was  clearly  against  the  evidence  and  ought  to  be 
set  aside."    The  petition  for  a  new  trial  was  granted,  "the 
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same  to  be  had  on  the  question  of  damages  only."  In 
McNeil  V.  Lyons,  20  R.  I.  672,  the  plaintiff  petitioned  for  a 
new  trial  on  the  question  of  damages  only.  At  p.  673,  the 
court  said:  "As  the  evidence  is  not  all  before  us,  we  cannot 
properly  grant  the  plaintiff's  request  that  the  new  trial 
shall  be  had  on  the  question  of  damages  only,  as  it  may  be 
that  the  defendant  has  a  good  defence  on  the  merits  of  the 
case.  But  if  the  plaintiff  desires  a  new  trial  generally,  and 
shall  so  elect,  in  writing,  within  ten  days  from  the  filing  of 
this  opinion,  an  order  may  be  made  granting  the  same. 
Otherwise  the  petition  to  be  denied  and  judgment  entered 
on  the  verdict."  Other  cases  are — Woods  v.  Nichols^  22 
R.  I.  226;  AngeU  v.  Reynolds^  26  R.  1. 160;  McCabe  v.  Narra- 
gansett  Electric  Lighting  Co.  26  R.  I.  427;  Reynolds  v.  Narra- 
gansett  Electric  Lighting  Co.  26  R.  I.  457;  McDonald  v.  Rhode 
Island  Co.  26  R.  I.  467;  MacGregor  v.  Rhode  Island  Co.  27 
R.  I.  85. 

Haley  v.  Cafe/,  28  R.  I.  332.  Here,  two  actions  of  trespass 
on  the  case  for  negligence,  l^rought  to  recover  damages  from 
the  towns  of  Johnston  and  North  Providence,  for  injuries 
sustained  by  reason  of  a  defect  in  a  bridge  connecting  the 
two  towns,  were  consolidated  for  purposes  of  trial  in  the 
Superior  Court  and  after  verdict  for  the  plaintiffs  the  defend- 
ants excepted.  No  evidence  was  offered  to  show  in  which 
town  the  defect  was  located,  and  the  court,  p.  335,  said: 
''We  are  of  the  opinion  that  the  cause  should  be  remanded 
to  the  Superior  Court  for  the  determination  of  that  question 
only,  inasmuch  as  both  defendants  have  already  had  an 
opportimity  to  "be  heard  on  the  amount  of  damages  and  no 
exception  is  urged  on  the  ground  that  they  are  excessive." 

The  power  of  the  Supreme  Court  to  thus  limit  the  new 
trial  is  not  disputed.  It  is  argued,  however,  by  the  defend- 
ant that  this  power  is  not  vested  in  the  Superior  Court, 
although  the  power  to  grant  new  trials  is  given  to  that  court 
by  the  Court  and  Practice  Act  and  Gen.  Laws,  1909,  in  the 
same  language  in  which  it  was  before  given  to  the  Supreme 
Court.    Were  these  new  trials  granted  for  the  reasons  for 
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which  new  trials  are  usually  granted  at  common  law,  or  by 
virtue  of  added  powers  given  by  the  various  statutes,  enumer- 
ating specifically  certain  things  which  the  Supreme  Coiuii  was 
empowered  to  do  upon  granting  a  new  trial?  Chap.  23, 
sec.  7,  and  Chap.  31,  sec.  5  of  the  Judiciary  Act,  cited  supra, 
provide  for  deaUng  with  special  verdicts  upon  issues  sub- 
mitted to  the  jury.  Chap.  251,  sec.  11,  Gen.  Laws,  1896, 
quoted  supra,  states  the  procedure  to  be  followed  by  the 
appellate  division  after  having  considered  and  decided  any 
petition  for  a  trial  or  new  trial,  or  for  judgment  on  special 
verdict,  or  motion  in  arrest  of  judgment  or  any  motion 
of  a  similar  nature  or  purpose  preferred  imder  the  provisions 
of  said  chapter,  directing  remission  of  the  cause  to  the 
lower  court  with  directions  as  to  the  disposal  thereof  and 
then  provides  ''and  may  make  such  other  or  further  orders 
as  to  costs  or  otherwise,  in  the  cause,  as  to  law  and  justice 
shall  appertain.'^  In  our  opinion  these  statutes  did  not 
confer  upon  the  Supreme  Court  any  powers  additional  to 
those  already  vested  in  it,  as  to  its  jurisdiction  to  grant  new 
trials  for  any  reason  for  which  new  trials  have  usually  been 
granted  at  common  law. 

In  Foster  v.  Browning,  4  R.  I.  47,  53,  the  court,  Ames, 
C.  J.,  said:  "The  motion  for  a  new  trial  in  this  case  is  in 
general  terms,  and  if  granted  as  asked,  will  open  to  the  jury 
who  are  to  try  the  cause  all  the  issues  which  are  made  up  in 
it.  We  were  asked,  however,  by  the  appUcant  for  a  new 
trial,  at  the  argument,  inasmuch  as  a  prescriptive  right  of 
way  appurtenant  to  the  farm  of  Abiel  T.  Browning  in  whose 
right  the  defendants  justify,  is  pleaded,  and  has  been  foimd 
against  them,  to  Kmit  the  new  trial  to  the  plea  of  license, 
and  allow  the  verdict  to  stand  as  to  the  plea  first  named. 
This  would  be,  in  effect,  to  order  a  judgment  to  be  entered 
up  against  the  defendants,  except  so  far  as  the  mere  question 
of  the  amount  of  damages  is  concerned.  Now,  although 
it  is  true  that  in  granting  new  trials  we  are  expressly  em- 
powered by  statute  to  grant  them  under  such  restrictions  and 
conditions  as  we  may  prescribe,  (Dig.  1844,  pp.  89,  90,)  and  it 
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is  not  unusual,  at  least  when  they  are  granted  for  causes  not 
involving  any  fault  of  the  court,  to  impose  proper  con- 
ditions upon  the  applicant,  in  the  way  of  costs,  or  even  of 
limiting  the  issues,  or  points  imder  the  general  issue,  to  be 
opened  to  him  in  the  new  trial,  (Hutchinson  v.  Piper,  4 
Taunt.  556.  Thwaites  v.  Sainsbury,  7  Bingh.  437.  Baxter 
V.  Nurse,  6  Mann.  &  Grang.  940-942.  Winn  v.  Columbian 
Ins.  Co.  12  Pick.  287,  288.  Bobbins  v.  Townsend,  20  Pick. 
345.  AUm  v.  Mapes,  20  Wend.  633,  634,)  or  to  grant 
them,  unless  the  other  party  releases  an  excess  of  damages, 
or  does  some  other  justice  in  the  cause,  and  so  to  impose  a 
condition  upon  him,  if  he  would  prevent  the  new  trial, 
{Stephenson  et  al.  v.  Mansony,  4  Ala.  317,  318,)  yet  where, 
as  in  this  case,  the  ground  upon  which  the  new  trial  is  granted 
is  an  error  of  the  court,  it,  at  least,  is  not  customary  to 
impose  any  conditions  upon  the  applicant,  unless  indeed, 
the  court  has  acquired  a  right  so  to  do  by  his  previous 
consent.  Baxter  v.  Nurse,  sup.  TuUle  v.  Gates,  1 1  Shepley  's 
R.  395, 398 ;  but  see  Bobbins  v.  Toumsend,  sup.'' 

In  Folsom  v.  Freeborn,  Town  Treasurer,  No.  9367*,  Supreme 
Court,  a  case  brought  February  6,  1875,  there  was  a  verdict 
for  the  defendant,  and  a  new  trial  as  of  course  at  which  a 
second  verdict  was  rendered  for  the  defendant.  After  said 
second  verdict  the  court  granted  a  new  trial  as  follows: 
1880,  0.  T.  77  day  "plfifs.  petition  granted  upon  the  question 
of  the  obstruction  of  the  approach  to  the  plaintiffs  wharf 
imless  deft,  will  take  judgment  without  costs." 

The  same  practice  has  prevailed  in  other  jurisdictions. 
In  Winn  v.  Columbian  Ins.  Co.  12  Pick.  279,  288,  the  court 
by  Shaw,  C.  J.  said:  "There  are  many  cases  so  situated, 
that  it  would  be  highly  proper  to  grant  a  new  trial  as  to  a 
particular  point,  or  for  the  purpose  of  correcting  a  parti- 
cular error  or  mistake.  Hutchinson  v.  Piper,  4  Taunt.  555. 
This  is  analogous  to  the  case  of  judgments,  awards  and  other 
legal  proceedings,  good  in  part  and  bad  in  part,  where  the 
court  will,  if  the  position  of  the  cause  will  admit  of  it,  pre- 
serve that  which  is  good,  and  correct  that  only  which  is 


Digitized  by 


Google 


94  Clark  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  [33 

erroneous.  In  this  case,  if  the  plaintiffs  have  acted  under  a 
misapprehension  of  their  rights  at  the  trial,  and  are  desirous 
of  going  to  the  jury  for  the  purpose  of  assessing  the  damages 
only,  as  upon  a  partial  loss,  the  verdict  will  be  set  aside, 
and  a  new  trial  granted  for  that  purpose  only,  the  plaintiffs 
consenting  that  a  verdict  shall  be  entered  for  a  partial  loss, 
and  the  inquiry  before  the  jury  be  confined  to  the  question 
of  amount;  otherwise  an  assessor  will  be  appointed  to 
adjust  the  partial  loss,  agreeably  to  the  provision  in  the 
verdict."  In  Sprague  v.  Bailey,  19  Pick.  436,  442,  the 
court,  by  Shaw,  C.  J.  said:  "The  court  are  of  opinion  that 
the  plaintiff's  motion  to  set  aside  the  verdict  and  order  a 
new  trial,  ought  to  be  so  far  granted,  as  to  open  the  single 
fact,  whether  the  collector  was  duly  sworn  as  such  collector, 
for  the  year  1834.  This  may  be  conveniently  done,  the 
parties  consenting  to  it,  by  directing  the  jury,  if  they  find 
that  he  was  duly  sworn,  to  find  a  verdict  for  the  defendant; 
otherwise  to  find  a  verdict  for  the  plaintiff  and  assess  his 
damages."  In  Robhins  v.  Townsend,  20  Pick.  345,  the 
evidence  admitted  to  establish  the  fact  of  the  appointment 
of  the  plaintiff  as  master  of  the  house  of  correction  was 
held  clearly  incompetent,  and  a  new  trial  was  granted. 
The  court,  p.  351,  said:  "In  the  manner  in  which  it  is 
now  presented  in  the  argument  and  considered  by  the  court, 
the  evidence  was  incompetent  and  ought  not  to  have  been 
admitted,  and  for  this  cause  a  new  trial  must  be  granted. 
But  there  having  been  a  full  and  legal  trial  on  the  merits 
as  to  the  other  parts  of  the  case,  and  the  question  of  the 
appointment  of  the  plaintiff  as  master  of  the  house  of 
correction  being  entirely  disconnected  with  the  other  ques- 
tions raised,  and  one  which  in  no  way  could  have  had  any 
influence  upon  the  finding  of  the  jury  upon  those  questions, 
the  new  trial  is  limited  to  this  particular  point.  In  cases 
like  the  present,  substantial  justice  may  be  done  without 
disturbing  the  verdict  generally,  by  submitting  to  a  new  jury 
the  question,  in  reference  to  which,  evidence  was  erroneously 
admitted."     In  Amherst  Bank  v.  Root,  2  Met.  522,  542, 


Digitized  by 


Google 


R.  I.]      Clark  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  95 

the  court  said:  "As  the  only  exception,  which  is  sustained, 
relates  to  the  proof  of  the  execution  of  the  bond,  the  court 
are  of  opinion  that  this  is  one  of  those  cases  where  the  new 
trial  should  be  confined  to  the  point,  whether  the  bond 
was  duly  executed,  and  that  the  issue  to  the  jury  on  the  new 
trial  should  be  on  that  fact  only."  In  Seccomb  v.  Pro- 
vincial Ins.  Co.  4  Allen,  152, 153, 156,  a  new  trial  was  granted 
on  the  single  question  "whether  Smyrna,  in  a  commercial 
sense  and  by  commercial  usage,  was  a  port  in  Europe." 
In  Boyd  v.  Brovm,  17  Pick.  463,  the  court  found  that  the 
damages  were  excessive  and  said  (p.  461):  "But  this  we 
do  not  consider  a  sufficient  reason  for  setting  aside  the  ver- 
dict and  granting  a  new  trial  so  as  to  open  the  whole  merits 
of  the  case  to  future  Utigation,  which  have  been  once  fairly 
tried,  especially  as  the  verdict  may  be  set  aside  in  part, 
and  a  new  trial  granted  with  respect  to  the  assessment  of 
damages  only,  as  was  done  in  the  case  of  Winn  v.  Columbian 
Ins.  Co.  12  Pick.  279;  and  thus  the  only  error  existing  may 
be  corrected  without  the  expense  of  a  new  trial  on  the 
merits."  In  Ryder  v.  Hathaway y  21  Pick.  298,  306-7,  the 
court  said:  "The  verdict  must  therefore  be  set  aside, 
and  a  new  trial  granted.  But  as  the  question  of  title  has 
been  fully  and  fairly  tried  and  settled,  there  can  be  no  reason 
for  retrjring  that,  and  the  new  trial  must  be  confined  en- 
tirely to  the  question  of  damages."  In  Pratt  v.  Boston 
Heel  and  Leather  Co.,  134  Mass.  300,  the  action  was  brought 
to  recover  the  value  of  a  quantity  of  wool.  Upon  the  de- 
fendant's  motion,  and  after  hearing,  a  new  trial  was  granted 
by  the  Superior  Court  "on  the  issue  of  the  value  of  the  wool 
alone."  At  the  hearing  anew  under  said  order  the  defend- 
ant excepted  to  the  admission  of  testimony  as  to  the 
value  of  the  wool.  His  exception  to  such  admission 
was  overruled,  the  court  saying,  p.  302,  "But  the 
new  trial  was  granted  on  the  issue  of  the  value  of 
the  wool  alone;  and  no  other  question  was  open  to  the 
defendant."  In  the  case  of  McKay  v.  Dredging  Co.  93  Me. 
201,  there  had  been  two  verdicts.    A  new  trial  had  been 
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granted  on  the  first  on  the  ground  that  the  damages  were 
excessive.  Upon  a  motion  for  a  new  trial  after  the  second 
verdict,  the  court  said:  "The  verdict  as  to  the  question  of 
liability  should  stand,  and  judgment  be  eventually  rendered 
thereon  for  the  plaintiff.  The  assessment  of  damages,  how- 
ever, must  be  set  aside  and  damages  be  assessed  anew  by  a 
jury  unaffected  with  any  contention  over  the  question  of 
liability.  This  the  court  has  power  to  do"  (citing  cases). 
'^  The  assessment  of  damages  set  aside  and  a  new  trial  ordered 
for  the  assessment  of  damages  only."  See  also  Benton  v. 
Collins,  125  N.  C.  83;  Nathan  v.  Railway,  118  N.  C.  1066; 
Lavelle  v.  CorrigniOj  86  Hun.  135,  141;  Lisbon  v.  Lyman, 
49  N.  H.  553. 

The  defendant's  coimsel  argue  that  under  the  statute 
the  Superior  Court  has  power  only  to  set  aside  the  verdict  and 
grant  a  new  trial,  and  that  therefore  the  new  trial  must 
be  general.  The  court  below,  in  his  rescript  denying  the 
motion  for  a  new  trial  for  the  assessment  of  damages  only; 
says:  "It  will  be  observed  that  the  jmisdiction  of  this 
court  in  the  matter  of  granting  a  new  trial  is  limited  to  setting 
aside  the  verdict  and  ordering  a  new  trial,  and  is  not  ex- 
tended so  as  to  authorize  the  granting  of  a  new  trial,  for  the 
assessment  of  damages  merely."  Is  it  true  that  the  verdict 
must  be  wholly  set  aside  if  a  new  trial  is  to  be  granted? 

In  a  long  line  of  English  cases  new  trial  of  a  part  of 
the  issues  in  a  case  was  refused  because  of  the  supposed 
indivisibility  of  a  verdict.  Bond  v.  Spark,  12  Mod.  275, 
(1700)  was  trespass  against  three  defendants.  "Two  were 
acquitted,  and  Sparks  found  guilty;  and  it  was  certified  by 
the  Judge  to  be  against  evidence;  and  motion  for  a  new  trial. 
But  the  court  said,  a  new  trial  could  not  be  granted  except 
against  all.  Whereupon  the  attorney  for  the  defendants 
consented  for  the  two  defendants  who  were  acquitted,  that 
they  should  undergo  a  new  trial,  and  quit  the  costs  which 
they  might  have  from  the  plaintiff  on  their  a;Cquittal; 
and  Sparks  consented  to  pay  the  plaintiff's  costs.  And  so  a 
new  trial  was  granted  against  all." 
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BerringUm's  Case,  3  Salk.  362  (1707),  was  trespass  against 
several  defendants.  The  plaintiff  had  a  verdict,  "and 
afterwards  it  was  moved  for  a  new  trial,  because  as  to  one 
of  the  defendants  the  verdict  was  against  the  evidence. 
Sed,  Per  Curiam.  This  cannot  be  done,  for  the  court  cannot 
set  aside  the  verdict  as  to  some,  and  not  as  to  others,  and  to 
grant  a  new  trial  as  to  all,  would  be  a  prejudice  to  those  who 
are  duly  acquitted." 

In  King  v.  Mawbey,  6  T.  R.  619,  638  (1776),  four  defend- 
ants were  indicted  for  a  misdemeanor,  two  were  acquitted 
and  two,  who  were  found  guilty,  moved  for  a  new  trial. 
"The  court  on  this  day  discharged  the  rule  for  a  new  trial 
on  the  merits,  saying  at  the  same  time  that  if  the  conviction 
of  the  two  defendants  had  appeared  to  them  improper, 
they  might  have  granted  a  new  trial,  and  giving  the  follow- 
ing reasons.'^  Then  follow  the  opinions  by  Lord  Kenyon, 
Amherst,  Grove  and  Lawrence,  JJ.  "Lord  Kenyon,  Ch.  J. 
It  was  contended  on  behalf  of  the  prosecutor  that,  as  two  of 
the  defendants  had  been  acquitted,  the  record  could  not  be 
sent  down  again  to  another  trial  without  putting  their 
guilt  or  innocence  again  into  a  state  of  inquiry,  and  that 
inasmuch  as  defendants  who  have  been  acquitted  in  criminal 
cases,  cannot  be  tried  a  second  time,  the  necessary  conse- 
quence was,  that  in  this  case,  we  could  not  grant  a  new  trial, 
even  though  we  were  clearly  of  opinion  that  the  other  two 
defendants  had  been  improperly  convicted.  .  .  .  But  I 
think  that  the  rule  was  correctly  stated  by  the  counsel  for 
the  defendants,  that  in  granting  new  trials,  the  court  know 
no  limitations,  (except  in  some  excepted  cases),  but  they  will 
either  grant  or  refuse  a  new  trial,  as  it  will  tend  to  the  ad- 
vancement of  justice.  .  .  I  have  studiously  gone  out  of 
the  way  in  order  to  express  my  opinion  on  this  point,  an 
opinion  formed  on  great  deUberation,  lest  the  pubUc  should 
be  misled  by  the  arguments  used  on  behalf  of  the  prosecutor, 
and  imagine  that  manifest  injustice  must  be  effected  in 
this  case  because  the  forms  of  law  cannot  yield  to  sub- 
stantial justice."    Rule  for  a  new  trial  discharged. 
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Parker  v.  Godin,  Stra.  813  (in  1729),  was  trover  for  plate. 
The  question  was,  "what  meddling  with  the  effects  of  a 
bankrupt  is  a  conversion."  The  verdict  was  for  the  defend- 
ant, and  a  new  trial  was  granted.  At  the  end  of  the  report 
of  the  case  is  the  following;  "N.  B.  A  diflSculty  arose 
upon  the  motion  for  a  new  trial,  which  was  this.  There 
were  other  things  besides  plate  in  the  declaration,  and  as  to 
them  the  verdict  pro  def  was  right;  and  yet  a  new  trial  must 
be  granted  upon  the  whole.  But  on  consideration  the  coiuii 
held  that  could  be  no  reason  to  refuse  a  new  trial,  for  if  the 
merits  as  to  those  other  things  were  with  the  defendant,  it 
would  be  found  for  him  as  to  them.  But  it  was  agreed  on  all 
hands,  that  if  one  defendant  be  acquitted,  and  another  found 
guilty,  that  defendant  can  have  no  new  trial."  Here  the 
court  were  still  holding  to  the  idea  of  the  indivisibility  of  a 
general  verdict.  In  Bond  v.  Spark  three  joint  defendants 
were  so  bound  together  that  a  verdict  acquitting  two  and 
finding  the  other  guilty  could  not  dissolve  their  union,  and 
therefore  ''it  was  agreed  on  all  hands,"  that  there  could 
be  no  new  trial  at  all.  In  Parker  v.  Godin  "  there  were  other 
things  besides  plate  in  the  declaration"  therefore,  although 
as  to  said  "other  things"  the  verdict  for  the  defendant  was 
right,  there  must  be  a  new  trial  upon  the  whole.  The  con- 
clusion of  Bond  V.  Spark  as  to  the  indissoluble  union  of  the 
two  defendants  who  were  acquitted  with  the  one  who  was 
found  guilty  was  applied  to  the  "plate"  and  "other  things" 
in  Parker  v.  Godin. 

In  Edie  v.  East  India  Co.,  1  W.  Bl.  295,  there  were  two 
counts  upon  different  bills  of  exchange,  the  first  of  which 
the  defendant  did  not  resist,  and  a  verdict  was  taken  upon  it 
for  the  plaintiffs  without  objection.  Upon  the  second  a 
verdict  was  found  for  the  defendant.  On  motion  of  the 
plaintiffs  a  new  trial  was  granted  for  error  in  the  admission 
of  evidence  relating  to  the  second  count.  Lord  Mansfield, 
C.  J.  said:  "But  for  form's  sake,  we  must  set  aside  the 
whole  verdict."  And  a  new  trial  was  granted  without 
payment  of  costs. 
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In  HiUchinson  v.  Piper ,  4  Taunt.  655  (1812),  there  were 
a  number  of  counts,  but  the  plaintiff's  evidence  was  ulti- 
mately restricted  to  the  fourteenth.  The  plaintiff  was  non- 
suited because  certain  proof  was  not  given,  but  the  Chief 
Baron,  Macdonald,  reserved  the  point  on  that  single  count. 
It  was  held  that  the  nonsuit  must  be  set  aside.  But  the 
rule  was  made  absolute  for  a  new  trial  generally. 

Thwaites  v.  Sainsburyy  7  Bing.  437  (in  1831),  was  "Assump- 
sit for  goods  sold  and  deUvered.  Plea  non  assumpsit. 
At  the  trial,  proof  having  been  given  of  the  sale  and  deUvery 
of  the  goods,  the  defence  set  up  was,  that  the  plaintiff  had 
subsequently  received  in  full  for  his  demand  three  bills  of 
exchange  accepted  by  Leigh  Hunt,  and  Clarke;  that  he  had 
taken  these  bills  on  his  own  risk,  and  had  released  the 
defendant  from  all  responsibiUty  in  respect  of  them.  This 
was  the  only  question  in  the  cause."  The  plaintiff  obtained 
a  verdict  which  the  defendant  moved  to  set  aside  on  the 
ground  that  it  was  contrary  to  the  evidence.  ''The  court 
proposed  to  grant  a  new  trial,  but  to  limit  the  inquiry  to  the 
single  question,  whether  the  plaintiff  had  agreed  to  take  the 
bills  on  his  own  risk,  expressly  releasing  the  defendant  from 
any  responsibility.  Spankie,  Serj't.,  objected,  that  the 
court,  in  the  exercise  of  its  discretion  as  to  granting  a  new 
trial,  had  seldom  or  never  restricted  a  party  in  this  way  to  a 
single  point  of  inquiry;  and  he  prayed  to  be  allowed,  as 
usual,  to  go  to  trial  again  generally,  without  restriction." 
The  rule  for  a  new  trial  was  made  absolute  on  terms. 

In  Bemasconi  v.  Farebroiher  &  a.,  3  B.  &  Ad.  372  (In 
1832),  it  was  held  that  certain  evidence  received  on  one  point, 
was  incompetent;  and  the  party  who  had  introduced  the 
evidence,  claimed  that  on  a  new  trial,  the  inquiry  should  be 
restrained  to  that  point.  Lord  Tenterden,  deUvering  the 
judgment  of  the  court,  said,  "We  have  considered  also 
whether  we  could  limit  the  inquiry  upon  the  new  trial  to  one 
IK>int.  In  Hutchinson  v.  PipcTj  4  Taunt.  555,  Gibbs,  J. 
lays  it  down,  that  in  certain  cases  of  which  he  gives  instances, 
a  new  trial  may  be  restrain^  to  one  point.    But  in  the 
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particular  case  now  before  the  court,  the  objection  which 
arose  as  to  the  admissibility  of  the  evidence,  might  have  been 
taken  by  bill  of  exceptions.  The  application  for  a  new  trial 
was  substituted  for  a  bill  of  exceptions.  Now,  if  there  had 
been  a  bill  of  exceptions  in  this  case,  and  the  judgment  were 
that  the  evidence  had  been  improperly  received,  the  court 
of  error  could  only  have  awarded  a  venire  de  novoy  sending 
the  whole  to  a  new  trial;  and  as  the  appUcation  for  a  new 
trial  is  substituted  for  a  bill  of  exceptions,  we  think  that,  by 
analogy  to  that  proceeding,  the  defendants  are  entitled  to  a 
new  trial  generally."  Here  nothing  was  said  of  the  insepar- 
able nature  of  a  general  verdict,  but  the  sole  difficulty  was 
found  in  the  old  form  of  a  venire.  The  difficulty  of  the 
venire  was  imported  by  analogy  into  new  trials  granted  on 
motion. 

Price  V.  Harris,  10  Bing.  331  (in  1833)  was  a  case  against 
seventeen  defendants.  Two  were  defaulted,  and  fifteen 
pleaded  the  general  issue.  The  plaintiff  entered  a  noL  pros. 
as  to  one  of  the  two,  and  obtained  a  verdict  against  the 
other  for  900£;  and  the  verdict  was  in  favor  of  the  fifteen. 
The  plaintiff  moved  for  a  new  trial  as  to  five  of  the 
fifteen,  on  the  ground  that,  as  to  them,  the  verdict  was 
against  the  evidence.  Rule  for  a  new  trial  against  one  and 
for  a  new  assessment  of  damages  against  another  was  made 
absolute. 

Stroud  V.  Stroud,  Executor,  7  M.  &  G.  417,  was  an  action 
of  debt.  The  defendant  pleaded,  first,  that  the  testatrix 
was  never  indebted:  secondly,  payment:  thirdly,  plene 
administravit.  The  plaintiff  had  a  verdict.  A  new  trial 
was  granted  on  the  last  issue,  because  the  verdict  was  against 
the  evidence;  but  the  verdict  on  the  first  and  second  issues, 
was  not  disturbed.  Tindal,  Ch.  J.,  said,  ''With  respect  to 
the  first  part  of  the  case,  I  entertain  no  doubt  but  that  it 
ought  to  rest  where  it  is  on  the  finding  of  the  jury.  .  .  . 
With  regard  to  the  question  arising  on  the  plea  of  plene 
administravit,  which  I  think  has  not  been  properly  sifted,  it 
seems  to  me  that  the  case  ought  to  go  down  to  a  new  trial.'^ 
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Cresswell,  J.:  "The  proper  course  will  be  to  enter  a  ver- 
dict for  the  plaintiff  on  the  first  issue  with  11£  2s.  damages^ 
and  for  the  plaintiff  on  the  second  issue;  and  that  on  pay- 
ment of  costS;  there  be  a  new  trial  on  the  last  issue,  the  plain- 
tiff admitting  that  the  20£  were  paid  in  a  due  course  of 
administration."    Rule  absolute  accordingly. 

In  Moore  v.  TuckweU,  1  M.  G.  &  S.  607,  an  action  of 
debt,  decided  in  1845,  the  plaintiff  had  a  verdict  for  4£, 
19s.  9d.,  and  Shee,  Serj  't.,  for  the  defendant,  moved  for  a  new 
trial  on  the  ground  of  misdirection.  And  it  was  held  that, 
as  to  one  item  of  the  plaintiff's  claim  amounting  to  4£, 
5s.,  the  jury  had  been  misdirected.  During  the  argument, 
Tindall,  Ch.  J.,  said,  "If,  however,  the  plaintiff  will  consent 
to  the  verdict  being  reduced  by  the  amount  of  4£,  5s. — the 
smn  to  which  alone  the  misdirection  appUes — I  think  justice 
will  be  answered  without  sending  the  cause  down  to  a  new 
trial.'' 

Shee,  Serj 't,  in  support  of  his  rule,  insisted  that  he  was 
as  a  matter  of  right,  entitled  to  a  new  trial,  the  verdict 
being  the  result  of  an  erroneous  direction  of  the  judge;  and 
that  the  court  had  no  power  to  compel  him  to  submit  to  the 
entering  of  a  verdict  different  from  that  which  the  jury  had 
found. 

Tindall,  Ch.  J.,  deUvered  the  judgment  of  the  court, 
saying:  "This  was  a  rule  for  a  new  trial,  in  a  case  tried 
before  the  judge  of  the  sheriff's  court,  on  the  groimd  of  mis- 
direction, and  upon  no  other  ground.  .  .  Now  the  only 
misdirection  being  that  which  related  to  a  separate  cause  of 
action  amounting  to  4£,  5s.  and  the  plaintiff's  counsel,  on 
showing  cause,  having  consented  to  abandon  that  sum  alto- 
gether, we  think  the  whole  justice  of  the  case,  so  far  as  we  can 
look  at  it,  has  been  attained  by  the  plaintiff's  consenting  to 
reduce  the  damages,  by  the  whole  smn  in  respect  of  which 
such  misdirection  took  place.  It  was  objected,  in  argu- 
ment, that  the  court  has  no  authority  to  alter  the  verdict 
of  the  jury.  We  do  not  alter  the  verdict  which  still  remains 
a  verdict  for  the  plaintiff  with  the  same  amount  of  damages, 
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unless  the  plaintiff  consents  to  such  alteration:  all  that 
we  do,  is  to  secure  to  the  defendant  the  option  of  paying 
14s.  9d.  only,  instead  of  the  sum  recovered.  If  at  the  time 
the  rule  was  moved  for,  we  had  seen  the  whole  of  the  facts  in 
the  case  as  clearly  as  we  now  do,  we  should  not  have  granted 
the  rule  in  its  present  shape,  but,  as  it  often  occurs,  a  rule 
would  have  been  granted,  with  a  condition  attached,  for  a 
new  trial,  imlessthe  plaintiff  consented  to  reduce  the  damages. 
It  is  not  the  practice,  as  stated  at  the  bar,  that,  in  all  cases 
where  there  has  been  a  misdirection,  a  new^  trial  must  be 
granted  de  jure,  because  a  bill  of  exceptions  might  have  been 
tendered;  for,  where  the  court  can  see  clearly  that  real  and 
substantial  justice  has  been  done,  or  may  be  done  without 
a  new  trial,  the  rule  has  been  refused."  (Citing  cases) ."  We 
therefore  treat  this  as  a  rule  drawn  up  in  the  alternative; 
and,  as  the  plaintiff  consents  that  the  damages  shall  be 
reduced,  we  make  the  rule  absolute  for  that  purpose,  and 
discharge  it  as  to  the  new  trial."  Rule  accordingly. 
(2)  Upon  the  authority  of  the  decisions  of  this  court,  as  well 
as  those  cited  from  other  jurisdictions,  we  are  satisfied  that 
the  claim  that  the  indivisibility  of  the  verdict  constitutes 
an  obstacle  at  common  law  to  the  granting  of  a  new  trial 
otherwise  than  upon  all  the  issues  is  untenable.  As  we 
find  that  new  trials  have  been  and  are  granted  at  common 
law,  not  only  generally,  but  upon  such  part  of  the  issue  as 
the  court  in  its  discretion  deems  necessary  for  the  attain- 
ment of  justice,  the  conclusion  necessarily  follows  that  by 
section  485  of  the  Court  and  Practice  Act,  which  is  now 
section  12  of  Chap.  298,  Gen.  Laws,  1909,  the  power  to  so 
grant  such  new  trials  was  given  to  the  Superior  Court. 

The  plaintiff  in  this  case  moved  for  a  new  trial  on  the 
question  of  damages,  alleging  that  the  damages  allowed  by 
the  verdict  were  grossly  inadequate.  That  a  new  trial 
may  be  granted  for  inadequacy  of  damages  is  well  settled, — 
McNeil  V.  Lyons,  20  R.  I.  672;  Hill  v.  Union  R.  R.  Co.,  25 
R.  I.  565.  As  a  new  trial  may  be  granted  upon  that  groimd 
it  would  seem  to  follow  that  a  party  has  the  right  to  move  for 
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it  upon  that  ground.  While  the  trial  judge  may  limit  the 
inquiry  upon  the  new  trial  to  the  question  of  damages  alone^ 
he  must  be  left  to  work  out  and  decide  the  matter  in  his 
discretion.  A  party  cannot  demand  on  a  motion  for  a  new 
trial,  that,  without  regard  to  the  views  of  the  trial  judge, 
the  findings  which  are  in  his  favor  shall  remain  undisturbed, 
while  only  those  which  are  prejudicial  or  unsatisfactory  to 
him  shall  be  passed  upon.  While  the  trial  judge  may  grant 
a  new  trial  on  the  question  of  damages  or  upon  a  single  issue 
where  the  evidence  bearing  upon  it  is  separable  from  and 
does  not  hinge  upon  that  bearing  upon  other  issues,  and  he 
thinks  such  action  proper,  it  is  nevertheless  always  within  his 
discretion  in  granting  a  new  trial  to  make  it  general  instead 
of  partial.  A  party  by  moving  for  a  new  trial  on  the  ques- 
tion of  damages  only  cannot  restrict  the  judge  so  as  to  pre- 
vent the  exercise  of  his  sound  judicial  discretion. 

The  trial  judge  should  have  decided  the  motion  for  a  new 
trial  filed  in  the  Superior  Court.  His  denial  of  said  motion 
on  the  ground  that  the  Superior  Court  had  no  jurisdiction 
to  grant  a  new  trial  for  the  assessment  of  damages  only  was 
error. 

The  plaintiff's  exception  is  sustained  and  the  case  id 
remitted  to  the  Superior  Court  with  direction  to  pass  upon 
and  decide  the  plaintiff's  motion  for  a  new  trial. 

BiiODGETT,  J.,  dissenting.  I  am  unable  to  concur  in 
the  opinion  of  the  majority  of  the  court  for  the  reason 
that  the  cases  cited  in  support  of  the  historical  question 
there  considered  seem  to  me,  in  so  far  as  they  are  appUcable 
at  all,  to  support  the  precise  contrary  of  the  conclusion 
therein  reached.  It  is  to  be  observed  that  the  power  and 
jurisdiction  of  the  Superior  Court  in  the  premises  is  exactly 
defined  in  the  statute,  and  that  we  are  not  concerned  with 
the  poUcy  of  that  statute,  or  whether  it  expedites  litigation 
or  reduces  the  cost  of  it  or  whether  a  separation  of  issues 
on  a  new  trial  is  or  is  not  otherwise  desirable.  Nor  can  it 
be  said  that  its  jurisdiction  is  identical  with  that  of  the 
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Supreme  Court.  The  obvious  and  patent  exception  of 
"error  of  law  committed  at  the  trial"  cannot  be  considered 
by  the  Superior  Court  by  the  express  provisions  of  the 
statute.  The  cases  cited  in  the  opinion  in  which  the  Su- 
preme Court  has  granted  a  new  trial  on  certain  issues  only 
were  unquestionably  rightly  decided.  The  constitution 
has  given  to  this  court  final  ''revisory"  as  well  as  appellate 
jurisdiction,  beyond  the  power  of  the  legislature  to  destroy 
or  impair  in  respect  of  such  matters  as  come  within  the 
jmisdiction  of  this  court,  and  the  power  to  "  revise"  is  more 
and  other  than  the  power  to  affirm  or  to  reverse  on  appeal. 
But  not  so  is  the  case  with  the  Superior  Court.  Its  juris- 
diction is  purely  statutory  as  the  court  itself  is  the  creation 
of  the  statute.  An  examination  of  the  Massachusetts' 
cases  in  the  majority  opinion  is  of  Uttle  or  no  value,  inasmuch 
as  the  statute  of  Massachusetts  is  so  radically  different 
from  our  own,  and  is  as  follows:  "The  courts  may,  at  any 
time  before  judgment  in  a  civil  action,  set  aside  the 
verdict,  and  order  a  new  trial,  for  any  cause  for  which  a  new 
trial  may  by  law  be  granted,"  etc.  It  will  be  observed  that 
the  words  used  are  "may  be  granted,"  which  are  prospective 
in  their  signification,  and  that  the  same  power  is  given  to  all 
courts  without  distinction,  and  that  there  is  no  Umitation 
to  the  usual  causes  known  to  the  common  law  and  no 
exception  of  "error  of  law  committed  at  the  trial,"  and 
further  that  this  power  of  granting  new  trials  under  this 
statute  was  held  in  Borrowscale  &  another  v.  Bosworth  & 
another,  98  Mass.  34,  to  be  without  limit,  viz. :  "The  superior 
court  has  the  power  given  it  by  statute,  'at  any  time  before 
judgment  in  a  civil  action,  to  set  aside  the  verdict  and 
order  a  new  trial,  for  any  cause  for  which  a  new  trial  may  by 
law  be  granted.'  The  causes  for  which  a  new  trial  may  by 
law  be  granted  are  not  defined,  and  it  is  not  easy  to  give  an 
exact  and  complete  definition.  It  was  said  by  Chief  Justice 
Shaw,  in  giving  the  opinion  of  the  court  in  CvMer  v.  Rice, 
14  Pick.  494,  that  'we  know  no  limit  to  the  power  of  the  court 
so  to  interpose,'   (to  prevent  the  injurious  consequences 
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proceeding  from  accident  and  misfortune)  'where  the  plain 
and  manifest  dictates  of  justice  require  it;  taking  care  that  it 
shall  never  be  so  exercised  as  to  encourage  or  shield  negU- 
gence  or  fraudulent  contrivance  in  the  conduct  of  trials.' " 
And  lastly,  that  the  earUest  exercise  of  such  a  power  in  that 
state  is  shown  to  have  occurred  in  the  year  1832,  as  shown  in 
Winn  V.  Columbian  Ins.  Co.,  12  Pick.  279,  supra,  and  even 
then  the  consent  of  the  plaintiff  was  deemed  essential  before 
the  issue  on  the  new  trial  could  be  narrowed  to  the  question 
of  damages  only. 

And  this  observation  leads  to  an  examination  of  the  his- 
tory and  use  of  the  phrase  ''usually  granted  at  common 
law."  We  need  go  no  further  than  to  the  majority  opinion 
to  find  that  the  power  of  granting  new  trials  was  first  granted 
to  the  Supreme  Judicial  Court  existing  under  King  Charles' 
Charter,  and  is  first  foimd  expressed  even  then  in  the  past 
tense  in  the  Revision  of  1798,  "for  reasons  for  which  new 
trials  have  been  usually  granted  at  common  law. ' '  The  ex- 
pression obviously  postulates  certain  requirements,  among 
which  is  the  requirement  that  a  cause  for  a  new  trial  the- 
oretically existing  at  the  common  law,  but  not  theretofore 
invoked  is  not  sufficient,  since  the  requirement  is  that  the 
causes  must  be  such  that  new  trials  were  actually  granted 
theretofore  because  of  them. 

Another  reqiiirement  is  that  sporadic  and  occasional 
instances  prior  to  1798  are  not  enough  for  the  statute  can- 
not be  read  omitting  the  word  ^^ usually J^  It  also  obviously 
restricts  the  enquiry  to  a  period  prior  to  1798  and  does  not 
I)ermit  an  enquiry  as  to  a  custom  or  usage  not  practiced 
xmtil  a  generation  later.  Every  EngUsh  case  without 
exception  cited  in  the  majority  opinion  and  decided  prior  to 
1798,  shows  that  Uie  division  of  issues  on  a  new  trial  was  con- 
•ceded  to  be  impossible.  That  a  different  view  has  since 
prevailed  in  certain  minor  English  courts,  such  as  before 
A  jury  in  a  Sheriff's  Court  as  expounded  by  a  common  pleas 
decision  in  1831,  or  even  if  it  were  authoritatively  shown  by  a 
decision  of  the  court  of  ultimate  authority  in  England  that  a 
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different  practice  now  prevails,  are  equally  beside  the  mark. 
It  may  be  a  desirable  practice  and  it  may  later  have  been 
adopted  in  English  courts,  but  it  was  not  so  considered  or 
acted  upon  when  this  jurisdiction  was  originally  granted 
in  this  colony  in  1798,  and  no  English  case  has  been  cited, 
even  if  any  exist,  which  shows  the  fact  to  be  otherwise,  the 
earliest  English  case  cited  in  the  majority  opinion  being  in 
1831. 

One  other  statement,  it  seems  to  me,  is  erroneous  in  the 
majority  opinion.  It  is  this — that  the  Supreme  Court 
upon  the  adoption  of  the  constitution  in  1843  had  only 
such  jurisdiction  as  was  conferred  by  law.  Sec.  3  of  Art. 
XIV  of  the  Constitution  contained  a  direct  grant  of  jurisdic- 
tion in  these  terms:  ''The  supreme  court,  established  by 
this  constitution,  shall  have  the  same  jurisdiction  as  the 
supreme  judicial  court  at  present  established,  and  shall 
have  jurisdiction  of  all  causes  which  may  be  appealed  to, 
or  pending  in  the  same;  and  shall  be  held  at  the  same  time 
and  places,  and  in  each  county,  as  the  present  supreme 
judicial  court,  until  otherwise  prescribed  by  the  general 
assembly."  Until  the  General  Assembly  modified  that 
grant  all  the  jurisdiction  of  the  Supreme  Judicial  Court 
remained  in  the  Supreme  Court. 

I  am  accordingly  of  the  opinion  that  the  ruling  of  the 
trial  justice  in  the  Superior  Comi;,  to  the  effect  that  said 
court  was  without  jurisdiction  to  grant  the  motion  for  a  new 
trial  in  the  question  of  damages  only  was  correct  and  that 
the  plaintiff  takes  nothing  by  his  exception  thereto. 

A.  B.  Crafts,  for  plaintiff. 

Joseph  C.  Sweeney y  Eugene  J.  Phillips,  for  defendant. 
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Sarah  E.  Rondeau  vs.  People's  Loan  &  Trust  Co. 

JULY  10,  1911. 
Pbesent:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)     "Defaidted"  Cases.    Final  Judgment, 

The  entry  "defaulted"  made  by  a  district  court  under  the  provisions  of 
Gen.  Laws,  1909,  cap.  286,  §  6,  is  not  a  judgment  but  the  preliminary  entry 
upon  the  record  of  defendant's  default  in  not  answering  the  case  upon 
the  entry  day.  Upon  this  is  based  the  subsequent  proceedings  leading  up 
to  the  entry  of  the  final  judgment  by  default.  Over  this  final  judgment 
entered  upon  motion  and  proper  proof  of  claim,  the  district  court  is  given 
control  for  six  months  under  cap.  294,  §  2,  and  has  jurisdiction  to  hear  and 
determine  motions  to  set  aside  such  final  judgment  when  such  motions  are 
made  during  said  period  of  six  months. 

Assumpsit.  Heard  on  questions  certified  to  Supreme 
Court. 

Sweetland,  J.  This  case  is  before  the  court  upon  ques- 
tions of  law  certified  from  the  district  court  of  the  Sixth 
Judicial  District.  The  action  was  commenced  in  August, 
1909,  by  writ  returnable  to  said  district  court  on  August  25th, 
1909.  The  case  was  entered  upon  the  return  day  thereof, 
was  unanswered  on  said  entry  day,  was  continued  one  week 
and  was  then  defaulted.  On  October  5th,  1910,  on  ex  parte 
motion  of  the  plaintiff  and  on  proof  of  claim  satisfactory 
to  the  court,  the  court  entered  judgment  in  said  cause  for 
the  plaintiff  for  the  full  amount  of  her  claim.  On  October 
11th,  1910,  the  defendant  filed  a  motion  in  said  district 
court  to  have  the  judgment  set  aside  and  the  case  reinstated. 
The  plaintiff  objected  on  the  ground  that  said  district  court 
had  no  jurisdiction  to  entertain  or  determine  said  motion. 
The  district  court  certified  the  following  questions  of  law  to 
this  court  to  be  heard  and  determined: 

"First:  Has  the  District  Court  jurisdiction  imder  the 
provisions  of  Section  2,  Chapter  294  of  the  General  Laws, 
1909,  to   entertain   and   adjudicate  a  motion  to   remove 
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judgment  by  default  when  said  motion  was  filed  in  the  cause 
more  than  one  year  after  the  case  was  originally  defaulted, 
yet  filed  within  six  months  from  the  time  when  proof  of 
claim  was  made  and  a  nil  dicet  judgment  entered  on  said 
proof  of  claim  in  said  court? 

"Second:  Does  time  begin  to  run  in  which  a  judgment 
by  default  can  be  removed  under  the  provisions  of  section  2 
of  Chapter  294  of  the  General  Laws  upon  the  entry  of  the 
original  default  recorded  in  said  cause?" 

The  case  was  defaulted  in  the  district  court  under  chap. 
286,  section  6,  Gen.  Laws,  1909,  which  in  part  is  as  follows: 
"All  other  cases  in  which  no  entry  of  appearance  by  the 
defendant  shall  be  made  as  provided  in  sections  one  and  two 
shall  be  continued  one  week,  or  to  the  next  civil  session  of 
the  court  if  the  next  civil  session  be  later  than  one  week; 
and  on  the  day  to  which  such  case  is  continued,  such  case 
shall  be  defaulted."  The  judgment  in  the  case  was  entered 
in  accordance  with  Chapter  294,  section  1,  Gen.  Laws, 
1909,  which  in  part  is  as  follows:  "Upon  default  or  sub- 
mission of  the  defendant  in  any  case  at  law,  judgment  shall 
be  entered  at  any  time  thereafter  on  ex-parte  motion  and 
proper  proof  of  claim." 

The  defendant's  motion  that  the  judgment  be  set  aside 
and  the  case  reinstated  is  based  upon  Chapter  294,  section  2, 
Gen.  Laws,  1909,  which  is  as  follows:  "Sec.  2.  In  case  of 
judgment  by  default,  or  in  case  of  judgment  entered  by 
mistake,  or  in  case  of  decrees  in  all  equity  causes  and  causes 
following  the  course  of  equity,  the  court  entering  the  same 
shall  have  control  over  the  same  for  the  period  of  six  months 
after  the  entry  thereof  j  and  may,  for  cause  shown,  set  aside 
the  same  and  reinstate  the  cause,  or  make  new  entry  and 
take  other  proceedings,  with  proper  notice  to  parties,  with 
or  without  terms,  as  it  may  direct  by  general  rule  or  special 
order." 
(1)  The  plaintiff  contends  that  the  "judgment  by  default," 
over  which  the  courts  are  given  control  for  a  period  of  six 
months,  under  the  provisions  of  said  sec.  2,  Chapter  294. 
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in  the  case  of  district  courts,  is  the  entry  ''defaulted"  made 
in  an  mianswered  case  in  accordance  with  the  provisions  of 
said  section  6,  Chapter  286.  This  claim  of  the  plaintiff  is 
not  in  accordance  with  the  settled  practice  in  district  courts 
and  is  not  sound.  The  entry  "defaulted "  made  by  the  clerk 
of  the  district  court  in  compUance  with  the  statute  is  not 
a  judgment,  but  the  preliminary  entry  upon  the  record  of  the 
defendant's  default  in  not  answering  the  case  upon  the 
entry  day.  Upon  this  is  based  the  subsequent  proceedings 
leading  up  to  the  entry  of  the  final  judgment  by  default. 
Over  this  final  judgment,  entered  upon  motion  and  proper 
proof  of  claim,  the  district  court  is  given  control  for  six 
months,  and  said  co\u*t  has  jurisdiction  to  hear  and  determine 
motions  to  set  aside  this  final  judgment,  when  such  motions 
are  made  during  said  period  of  six  months. 

The  first  question  certified  for  our  determination  is 
answered  in  the  affirmative;  the  second  question  is  answered 
in  the  negative. 

The  papers  in  the  case  with  our  decision  certified  thereon 
are  remitted  to  the  District  Court  of  the  Sixth  Judicial 
District  for  further  proceedings. 

Bassett  &  Raymond,  for  plaintiff. 

R.  W.  Richmond,  of  counsel. 

John  W.  Hogan,  Philip  S,  Knauer,  for  defendant. 


Charles  E.  Blake,  Trustee,  vs.  Atlantic  National 

Bank. 

JULY  7,  1911. 
Present:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)    BUI  of  Exceptions.    Fomu 

After  decision  by  a  justice  sitting  without  a  jury,  defendant  filed  its  bill  of 
exceptions  in  which  it  stated  no  exception  save  the  one  taken  to  the  decision, 
in  the  words  "upon  the  10th  day  of  May,  1910,  the  court  gave  its  decision 
in  said  cause  for  the  plaintiff  for  the  amount  of  the  balance  shown  to  be 
remaining  in  the  hands  of  said  defendant  to  which  decision  the  defendant 
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duly  excepted/'  and  prayed  that  its  bill  of  exceptions  might  be  allowed. 
On  motion  to  dismiss,  held; — ^that  it  conformed  to  the  requirements  of  the 
statute.  • 
Moore  v.  SHUman,  28  R.  I.  483  and  Fales  v.  Fates,  29  R.  I.  303  overruled. 

(2)    Stating  Exceptions  Clearly  and  Separately, 

Gen.  Laws,  1909,  cap.  298,  §  17,  provides  that  the  party  prosecutrng  the 
exceptions,  shall  file  "  his  bill  of  exceptions  in  which  he  shall  state  sepa- 
rately and  clearly  the  exceptions  relied  upon." 

Heldf  that  the  purpose  of  the  statute  was  not  to  require  the  excepting  party 
to  elaborate  his  exceptions,  or  to  set  forth  the  reasons  for  his  allegations  of 
error  or  to  outline  the  argument  which  he  intends  to  make,  but  merely  to 
.  collect  from  all  parts  of  the  record  and  bring  together  the  precise  excep- 
tions taken  in  the  travel  of  the  case  and  upon  which  he  then  wishes  to  stand. 

By  stating  each  ruling  to  which  he  has  taken  an  exception  upon  which  he  still 
relies,  and  also  the  fact  that  in  due  season  he  excepted  to  such  ruling  and 
also  the  page  of  the  transcript  where  the  exception  is  noted  (if  taken  in  the 
course  of  the  trial)  he  has  "separately  and  clearly  stated"  the  exceptions 
relied  upon. 

Blodgbtt,  J.,  dissents. 

Assumpsit.  Heard  on  motion  to  dismiss  defendant's 
bill  of  exceptions  and  denied. 

Sweetland,  J.  The  plaintiff  is  the  trustee  in  bankruptcy 
of  a  bankrupt  copartnership.  The  plaintiff  alleges  that  said 
copartnership  before  its  bankruptcy  pledged  with  the  defend- 
ant certain  shares  of  stock  and  a  bond  as  collateral  security 
for  a  loan  made  by  it  to  the  copartnership ;  that  the  defendant 
sold  said  collateral  security  to  satisfy  the  indebtedness; 
that  after  deducting  from  the  proceeds  of  the  sale  the  amount 
of  the  loan  it  now  holds  a  balance  in  its  hands  which  it 
should  pay  over  to  the  plaintiff.  The  proceeding  is  an  action 
of  the  case  brought  to  recover  said  balance. 

Jury  trial  having  been  waived  the  case  was  tried  in  the 
Superior  Court  before  the  presiding  justice.  At  a  day  sub- 
sequent to  the  date  of  hearing  the  said  justice  filed  a  rescript 
in  the  nature  of  the  decision  provided  for  in  the  statute  in 
cases  tried  before  a  justice  sitting  without  a  jury.  In  this 
rescript  the  justice,  after  briefly  considering  the  facts  of  the 
case  and  the  questions  of  law  which  in  his  opinion  were  in- 
volved, gave  ''decision  for  the  plaintiff  for  the  amount  of 
the  bsdance  shown  to  be  remaining  in  the  hands  of  said 
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defendant."    To    this   decision    the    defendant    excepted. 
Within  the  time  fixed  by  law  after  filing  a  transcript  of  the 

^^  evidence,  the  defendant  filed  its  bill  of  exceptions,  in  which  it 
states  no  exception  save  the  one  taken  to  the  decision. 
In  this  bill  of  exceptions  the  defendant  recites  the  title  of 
the  case,  the  name  of  the  justice  before  whom  it  was  tried, 
and  the  date  of  the  trial,  and  then  states  that  ''upon  the 
tenth  day  of  May,  1910,  the  court  gave  its  decision  in  said 
cause  for  the  plaintiff  for  the  amount  of  the  balance  shown 
to  be  remaining  in  the  hands  of  said  defendant,  to  which 
decision  the  defendant  duly  excepted."  The  defendant 
then  prays  that  its  bill  of  exceptions  may  be  allowed  by  the 
court  according  to  the  statute. 

The  case  is  now  before  us  upon  the  plaintiff's  motion  to 
dismiss  the  bill  of  exceptions  on  the  grounds  that  the  said 
defendant  failed  to  comply  with  section  17  of  chapter  298, 
General  Laws,  1909,  in  that  the  said  bill  of  exceptions  does 
not  state  separately  and  clearly  the  exceptions  taken  by  the 
said  defendant  to  said  decision  of  the  Superior  Court  and 
now  relied  upon  by  said  defendant,  and  that  the  statement  of 
the  exception  in  said  bill  of  exceptions  is  too  general  and 
indefinite. 

Section  8,  Chapter  298,  Gen.  Laws,  1909,  provides,  among 
other  things,  that  any  party  to  a  civil  action  heard  on  its 
merits  by  the  Superior  Court  without  a  jury  aggrieved  by  the 
decision  of  the  court  may  except  thereto.  The  statute  does 
not  prescribe  any  particular  form  for  this  exception,  nor 
does  it  require  that  the  party  excepting  shall  embody  in  his 
exception  the  grounds  of  his  objection  to  the  decision.  He 
has  sufiSciently  compUed  with  the  statute  if  he  brings  upon 
the  record  in  some  formal  way  the  fact  that  he  objects  to  the 
decision. 

(2)  Section  17,  Chapter  298,  Gen.  Laws,  1909,  provides, 
among  other  things,  that  within  the  time  prescribed  by  law 
the  party  prosecuting  exceptions  shall  file  in  the  Superior 
Court  "his  bill  of  exceptions,  in  which  he  shall  state  separ- 
ately and  clearly  the  exceptions  relied  upon."    In  the  pro- 
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gress  of  a  cause  in  the  Superior  Court  from  its  entry  until 
final  decision  or  verdict  a  party  may  take  many  exceptions, 
some  of  which,  upon  more  deUberate  consideration,  he  aban- 
dons. The  requirement  of  the  statute  is  that  he  shall 
compile  those  upon  which  he  has  decided  to  rely  and  that  he 
shall  set  them  out  separately  and  clearly.  This  constitutes 
his  bill  of  exceptions,  which  is  the  basis  of  his  proceeding  in 
this  court  of  review.  Its  purpose  is  not  to  require  the 
excepting  party  to  elaborate  his  exceptions,  to  set  forth  the 
reasons  for  his  allegations  of  error,  or  to  outline  the  argu- 
ment which  he  intends  to  make  before  this  court. 

For  convenience  and  in  the  furtherance  of  orderly  pro- 
cedure the  party  is  required  to  collect  from  all  parts  of  the 
record,  and  bring  together  in  one  paper,  the  precise  excep- 
tions which  he  has  taken  in  the  travel  of  the  case  and  upon 
which  he  now  wishes  to  stand.  Some  misconception  has 
arisen  in  the  interpretation  of  the  requirement  that  he  shall 
state  his  exceptions  separately  and  clearly.  It  is  to  be  noted 
that  it  is  the  exceptions  themselves  which  are  to  be  stated 
separately  and  clearly,  not  the  reasons  upon  which  the  party 
bases  his  claim  of  error.  A  party  has  compUed  with  this 
provision  if  in  his  bill  he  clearly  states  each  ruling  of  the 
justice  to  which  he  has  taken  an  exception  upon  which  he 
still  relies,  and  also  states  the  fact  that  in  due  season  he 
excepted  to  said  ruling.  If  the  exception  was  taken  in  the 
course  of  the  trial,  and  appears  upon  the  transcript,  he  should 
also  state  the  page  of  the  transcript  where  the  exception  is 
noted.  By  this  course  the  party  prosecuting  exceptions 
has  separately  and  clearly  stated  the  exceptions  relied  upon 
by  him.  The  bill  of  exceptions,  imder  the  statute,  must  be 
presented  to  the  justice  who  presided  at  the  trial  for  his 
allowance.  If  the  bill  of  exceptions  is  to  be  regarded  as  a 
statement  of  the  party's  reasons  for  assigning  error  in  the 
rulings  of  the  justice,  it  is  a  most  unreasonable  procedure 
to  present  the  bill  to  the  justice  for  his  allowance.  Such 
allowance  would  strictly  mean  that  the  justice  approved 
of  the  reasons  given  for  the  adverse  criticism  upon  his  own 
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rulings.  A  more  reasonable  view  of  the  matter  is,  that  the 
bill  is  to  be  simply  a  catalogue  of  the  rulings  of  the  justice 
and  the  exceptions  thereto  which  the  party  claims  to  have 
taken;  and  that  it  is  presented  to  the  justice  that  he  may 
place  thereon  his  certificate  as  to  whether  or  not  the  rulings 
were  made  and  the  exceptions  claimed  were  actually  taken. 
It  must  be  that  the  justices  of  the  Superior  Court  are  fre- 
quently perplexed  and  uncertain  as  to  the  form  of  certificates 
which  they  shall  attach  to  bills  of  exceptions  containing 
statements  of  rulings  and  exceptions  mingled  with  reasons, 
citations  of  authorities  and  arguments.  This  embarrass- 
ment arises  from  the  attempt  to  incorporate  in  a  bill  of 
exceptions  matters  which  are  foreign  to  it,  a  practice  which 
the  statute  does  not  contemplate  and  which  conf oimds  the 
functions  of  a  bill  of  exceptions  with  that  of  a  brief. 

The  proceedings  under  a  petition  to  establish  the  truth  of 
exceptions,  when  the  justice  has  failed  to  allow  the  bill  of 
exceptions,  or  has  disallowed,  altered  or  refused  to  alter  the 
same,  are  inconsistent  with  the  contention  of  this  plaintiff 
that  one  of  the  purposes  of  a  bill  of  exceptions  is  to  inform 
the  adversary  party  of  the  reasons  which  will  be  urged  before 
this  court  in  support  of  the  exceptions.  Why  should  not  the 
adversary  party  have  that  information  when  the  exceptions 
to  be  considered  before  this  court  are  established  upon  a 
petition  to  this  court  as  well  as  when  they  are  established  by 
the  allowance  of  a  justice  of  the  Superior  Court?  The 
provision  of  the  statute  is  that  the  petition  shall  state  the 
facts,  and  from  the  facts  this  court  shall  determine  whether 
or  not  such  exceptions  were  taken  and  if  it  finds  they  were 
in  fact  taken,  this  court  shall  establish  their  truth.  There 
is  no  provision  in  that  proceeding  for  attaching  to  the 
exceptions,  so  established,  reasons  why  they  should  be  sus- 
tained. No  adversary  party  in  any  such  proceeding  has 
sought  to  have  that  done,  the  court  has  never  required  it  to 
be  done,  it  is  clearly  outside  the  scheme  of  such  proceedings. 
The  purpose  of  both  the  allowance  of  a  bill  of  exceptions, 
and  the  order  upon  a  petition  to  establish,  is  to  fix  the  truth 
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of  the  exceptions,  t.  e.  whether  or  not  they  were  actually 
taken*  Neither  proceeding  concerns  itself  with  the  validity 
of  the  exceptions. 

In  this  case  the  defendant  took  exception  to  the  decision 
of  the  Superior  Court  as  the  statute  permitted  it  to  do.  In 
its  bill  of  exceptions  it  has  clearly  set  out  the  decision  of  the 
justice  and  the  fact  that  it  duly  excepted  thereto.  It  has 
no  other  exception  upon  which  it  relies.  It  has  conformed  to 
the  requirements  of  the  statute.  In  this  proceeding  the 
court  should  insist  that  the  statutory  requirements  be 
strictly  complied  with,  but  it  cannot  properly  impose  burdens 
upon  the  defendant  unknown  to  the  statute. 

The  plaintiff  bases  its  contention  in  support  of  its  motion 
largely  upon  the  opinions  of  this  court  in  Moore  v.  StiUman, 
28  R.  1. 483,  and  Fales  v.  Poles,  29  R  1. 303.  Moore  v.  StiUman 
followed  in  FaJes  v.  Fales,  proceeded  upon  the  assumption 
that  the  practice  in  bills  of  exceptions  should  conform  to  the 
former  practice  in  petitions  for  new  trial  in  the  Appellate 
Division  of  the  Supreme  Court.  This  practice  had  been 
enunciated  in  Denison  v.  Foster,  18  R.  I.  736,  where  the 
court  held  that  general  statements  contained  in  petitions  for 
a  new  trial  without  specifications  thereunder  did  not  entitle 
the  petitioner  to  a  new  trial,  or  even  to  any  consideration  at 
the  hands  of  the  court.  Upon  further  consideration  a 
majority  of  the  court  are  of  the  opinion  that  there  is  a  dis- 
tinction between  the  two  proceedings  and  that  Moore  v. 
StiUman  and  Fales  v.  Fdles  do  not  correctly  interpret  the 
statute  with  regard  to  the  form  and  requirements  of  bills 
of  exceptions.    The  said  cases  are  overruled. 

It  is  the  order  of  a  majority  of  the  court  that  the  plain- 
tiff's motion  be  denied  and  dismissed. 

Blodgett,  J.,  dissents. 

Gardner,  Pirce  &  Thomley,  for  plaintiff. 

Charles  R.  Haslam,  of  council. 

John  S.  Murdoch,  Percy  W.  Gardner,  for  defendant. 
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Dunn  Worsted  Mills  vs.  Allendale  Worsted  Mills. 

JULY  11, 1911. 
Pbbsbnt:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)    Farm  of  BiZb  of  ExeepHont. 

After  decision  by  a  justice  sitting  in  a  jury  trial  waived  case,  defendant  ex- 
cepted to  such  decision.  In  its  bill  of  exceptions  it  recited  the  decision  for 
the  plaintiff  "and  after  said  decision  exceptions  thereto  were  duly  taken 
which  exceptions  set  forth  in  detail  are"  and  in  numbered  paragraphs 
assigned  ten  reasons  for  its  contention  that  the  decision  was  erroneous. 

HM,  that  the  only  duty  of  an  exception  to  a  decision  being  to  bring  upon  the 
record  the  fact  that  the  party  has  made  his  legal  objection  to  the  decision, 
the  mere  exception  unaccompanied  by  reasons  was  all  that  was  required, 
and  such  exception  taken  by  defendant  was  sufficient  and  in  proper  form. 

EM,  further,  that  the  truth  of  defendant's  exception  would  be  established 
by  striking  from  the  bill  of  exceptions  the  ten  alleged  exceptions,  con- 
taining the  reasons  for  the  exception  taken. 

<2)    Form  of  BilU  of  Exceptions. 

Except  the  formal  parts  in  which  the  party  identifies  the  case  and  trial  and 
concludes  with  a  prayer  for  its  allowance  by  the  justice,  a  bill  of  exceptions 
should  contain  only  an  enumeration  of  the  rulings  and  the  exceptions 
thereto  actually  taken,  in  the  form  in  which  they  were  taken,  stated  separ- 
ately and  clearly,  the  only  question  for  the  court  and  counsel  being  as  to 
whether  the  exceptions  were  actually  taken,  the  validity  of  such  exceptions 
being  for  this  court. 

Following  Blake  v.  AOantic  Nad.  Bank,  33  R.  1. 109. 

Assumpsit.  Heard  on  petition  of  plaintiff  to  establish 
truth  of  defendant's  exceptions  and  granted. 

Sweetland,  J.  This  is  an  action  of  the  case  brought 
to  recover  damages  for  the  alleged  breach  on  the  part  of  the 
defendant  of  a  certain  contract  between  the  plaintiff  and  the 
defendant.  Jury  trial  having  been  waived  the  case  was 
tried  in  the  Superior  Court  before  the  presiding  justice. 
On  a  day  subsequent  to  the  date  of  trial  the  said  justice 
filed  a  rescript  in  which  he  discusses  at  some  length  the 
testimony  given  at  the  trial  and  concludes  with  a  "decision 
for  the  plaintiff  for  $6,000."  To  this  decision  the  defendant 
duly  filed  its  exception. 
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The  defendant's  exception  was  as  follows:  ''And  now, 
after  decision  for  the  plaintiff  in  the  above  entitled  case  and 
within  seven  days  after  notice  of  such  decision,  the  defendant 
comes  into  court  and  hereby  excepts  to  said  decision." 
It  does  not  appear  that  the  defendant  took  any  other  excep- 
tion during  the  progress  of  said  case  in  the  Superior  Court. 
Within  the  time  fixed  by  said  justice  the  defendant  filed  its 
bill  of  exceptions  in  the  Superior  Court.  In  this  bill  the 
defendant  recites  the  nature  of  the  action,  the  fact  of  the 
trial  and  that  "decision  was  rendered  for  the  plaintiff  for 
$6,000,  and  after  said  decision  of  said  case  exceptions 
thereto  were  duly  taken  by  the  defendant,  which  exceptions 
set  forth  in  detail  are:"  then  follows  in  numbered  paragraphs 
an  assignment  of  ten  reasons  for  the  defendant's  conten- 
tion that  the  decision  was  erroneous.  These  reasons  are 
chiefly  objections  to  the  reasoning  of  the  justice,  appearing 
in  the  rescript,  which  led  him  to  render  his  decision.  The 
bill  of  exceptions  was  allowed  by  said  justice  and  together 
with  the  transcript  and  the  papers  in  the  case  has  been 
certified  to  this  court.  The  case  is  before  us  now  upon  the 
plaintiff's  petition  to  establish  the  truth  of  the  defendant's 
exceptions. 

The  plaintiff's  contention  is  that  the  truth  of  said  excep- 
tions would  be  estabUshed  by  striking  from  said  bill,  ''the 
alleged  exceptions  numbered  'First'  to  'Tenth,'  inclusive," 
referring  to  the  reasons  urged  against  said  decision  in  the 
numbered  paragraphs  of  the  bill.  The  plaintiff's  counsel 
argued  before  us  that  as  these  so-called  exceptions  were  not 
in  fact  taken  by  the  defendant  it  cannot  place  them  in  its 
bill.  The  counsel  further  intimated  that  if  this  petition  be 
granted  and  the  said  paragraphs  stricken  out,  leaving  only 
the  general  exception  to  the  decision,  the  plaintiff  will  then 
move  to  dismiss  the  bill  on  the  ground  that  the  said  exception 
is  too  general  and  indefinite. 
(1)  Since  the  hearing  in  this  case  the  court  has  rendered  its 
opinion  in  Blake,  Trustee,  v.  Atlantic  National  Bank,  33  R.  I. 
109.  In  that  case  we  denied  a  motion  to  dismiss  a  bill  of  excep- 
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tions  as  too  general  and  indefinite,  which  contained  a  single 
exception  to  a  decision  in  the  same  form  as  that  taken  to  the 
decision  in  this  case,  and  quoted  above.  This  case  presents 
the  slightly  different  question,  as  to  whether,  if  a  party  in 
his  bill  elaborates  his  exceptions  and  enumerates  the  reasons 
on  which  they  are  based,  these  reasons  should  be  stricken  out 
in  a  proceeding  to  establish  the  truth  of  the  exceptions. 
Perhaps  this  question  has  been  sufficiently  answered  al* 
ready  in  Blake,  Trustee,  v.  Atlantic  National  Bank.  We  have 
thought  it  well,  however,  to  treat  the  matter  thus  fully  that 
there  may  be  no  misimderstanding  as  to  the  form  of  taking 
exception  and  the  form  of  bills  of  exceptions  under  the  statute 
as  it  now  stands. 

First,  as  to  the  form  of  the  exception:  The  office  of 
the  ordinary  exception  taken  during  the  preliminary  pro- 
gress of  the  cause,  while  the  pleadings  and  the  issues  are 
being  settled,  and  during  the  trial,  is  to  bring  formally  upon 
the  record  the  party's  objection  to  the  respective  rulings 
of  the  court.  The  statute  makes  no  distinction  as  to  the 
form  of  the  exception,  whether  it  be  to  a  ruling  upon  a  ques- 
tion of  pleading,  to  the  admission  or  exclusion  of  testimony, 
or  to  the  decision.  As  far  as  is  provided  by  the  statute, 
if  an  exception  to  the  decision  is  objectionable  because  it 
does  not  set  out  all  the  groimds  of  objection  which  are 
relied  upon,  the  same  may  be  urged  against  an  exception 
taken  during  the  trial  to  the  admission  of  testimony.  It 
would  be  unjust  to  deprive  a  party  of  the  benefit  of  exception 
to  an  erroneous  ruling,  most  prejudicial  to  him,  excluding 
unportant  evidence,  because  his  coimsel  in  the  rush  of  the 
trial  is  unable  at  the  moment  to  hit  upon  the  efficient  groimd 
of  objection.  In  practice  during  a  trial  an  exception  is 
preceded  by  an  objection  overruled.  In  support  of  the 
objection,  coimsel  in  argument  presents  to  the  court  the 
reasons  which  he  has  for  the  objection.  The  court  may 
ignore  all  these  reasons  as  imsoimd  and  yet  for  other  reasons, 
which  it  regards  as  sufficient,  may  sustain  the  objection. 
If,  on  the  other  hand,  the  court  overrules  the  objection 
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and  the  party  excepts;  upon  review  before  this  court  counsel 
will  not  be  restricted  in  his  argument  to  the  reason  which 
he  urged  before  the  Superior  Court  nor  will  this  court  be 
compelled  to  decide  the  question  upon  the  grounds  pre- 
sented in  the  argument  before  it.  A  similar  condition  is 
presented  in  the  case  of  an  exception  to  a  decision,  while 
there  has  been  no  objection  made  before  this  exception, 
counsel  has  had  an  opportunity  to  urge  upon  the  court  in 
argument  every  reason  that  may  occur  to  him  why  the 
decision  should  be  in  his  cUent's  favor.  If  the  decision  is 
adverse  and  the  party  aggrieved  comes  to  this  court  upon  a 
bill  of  exceptions,  at  the  hearing  here,  whatsoever  may  be  the 
argument  of  coimsel  for  the  moving  party,  this  court  may 
entirely  disregard  it  and  discard  as  unsound  the  reasons 
contained  in  it  and  still  upon  a  consideration  of  the  record 
and  the  law  determine  that  the  decision  is  erroneous,  imjust, 
and  should  be  set  aside.  It  would  therefore  be  a  useless 
procedure  to  compel  the  moving  party  to  embody  in  his 
exception  an  outline  of  his  counsel's  argument  or  to  restrict 
the  coimsel  in  his  argument  to  the  reasons  given  in  his 
exception  if  this  court  in  its  consideration  of  the  question  is 
not  to  be  limited  at  all  by  the  reasons  stated  in  the  excep- 
tion. Reasons  have  their  place  in  argument  and  in  objec- 
tions, not  in  an  exception.  The  only  duty  of  an  exception 
to  a  decision  is  to  bring  upon  the  record  the  fact  that  the 
party  has  made  his  legal  objection  to  the  decision.  We 
have  held  that  a  general  exception  to  a  charge  to  a  jury  is 
not  vaUd.  The  reason  for  such  a  rule  is  plain.  The  charge 
generally  includes  a  number  of  instructions  and  the  party 
desiring  to  take  an  exception  should  specify  at  the  close 
of  the  charge  to  which  instruction  or  instructions  he  objects 
that  the  justice  may  have  an  opportunity  of  correcting  the 
misunderstanding  or  the  improper  statement  of  law  before 
the  jury  begins  its  deliberations.  There  has  been  no  prac- 
tice, however,, requiring  the  party  excepting  to  any  portion 
of  the  charge  to  state  the  grounds  of  his  exception. 

The  exception  to  the  decision  which  was  actually  taken  in 
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this  case  is  a  sufficient  exception  to  a  decision  and  is  in 
proper  form. 
(2)  As  to  the  form  of  a  bill  of  exceptions:  Except  the  formal 
parts  in  which  the  party  clearly  identifies  the  case  and  the 
trial  and  concludes  with  a  prayer  for  its  allowance  by  the 
justice;  the  bill  should  contain  only  an  enumeration  of  the 
rulings  and  the  exceptions  thereto  actually  taken,  in  the 
form  in  which  they  were  taken,  each  stated  separately  and 
clearly.  See  Blake,  Trastee,  v.  Atlantic  National  Bank,  supra. 
In  such  a  bill  the  so-called  exceptions  contained  in  this 
defendant's  bill,  in  the  numbered  paragraphs  referred  to, 
would  not  appear;  first,  because  these  so-called  exceptions 
were  not  actually  taken,  and  also  because  it  is  not  good 
practice  to  confuse  the  list  of  rulings  and  exceptions  with  an 
elaboration  of  the  reasons  for  the  exceptions  taken. 

In  conforming  to  the  practice  indicated  in  Blake,  Trustee, 
V.  Atlantic  National  Bank,  members  of  the  bar  and  the 
justices  of  the  Superior  Court,  in  the  preparation  and  allow- 
ance of  bills  of  exceptions,  will  be  relieved  from  much  imcer- 
tainty  and  their  labors  will  be  simplified.  The  only  ques- 
tion before  them  is  as  to  the  truth  of  the  exceptions;  whether 
from  the  record  or  in  some  cases  from  their  notes  and  recol- 
lection, it  appears  that  the  exceptions  which  the  party 
claims  were  actually  taken.  The  question  of  the  validity 
of  the  exceptions  is  for  this  court  alone. 

The  plaintiff's  petition  is  granted  and  the  truth  of  the 
defendant's  exception  is  established  by  striking  from  the 
bill  "the  alleged  exceptions  numbered  'First'  to  'Tenth,' 
inclusive." 

John  J.  Heffeman,  James  H.  Richard,  Jr.,  for  plaintiff. 

Bassett  &  Raymond,  for  defendant. 
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William  B.  Greenough,   Attorney   General,  vs.   Allen 
Theatre  and  Realty  Co.,  et  al. 

JULY  5,  1911. 
Present:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)  Building  Laws,    Erection.    AUeration,        SUUtdea. 

Application  was  made  to  the  inspector  of  buildings  of  the  city  of  Providence 
for  a  permit  to  make  a  certain  alteration  to  an  existing  stable,  so  that  it 
might  be  used  as  a  theatre.  The  plans  and  specifications  were  approved  and 
a  permit  issued.  At  the  time  of  granting  such  permit  the  building  laws  ci 
said  city  were  comprised  in  a  special  statute  pertaining  only  to  said  city, 
Pub.  Laws,  1909,  cap.  472,  and  containing  in  sec.  27  provisions  relative  to  the 
construction  of  ''every  new  building  hereafter  erected  or  altered,  to  be  used 
as  a  theatre."  With  this  statute  the  plans  and  specifications  conformed, 
including  the  requirements  relative  to  inner  courts  or  passageways. 

At  the  January  Session,  1911,  Pub.  Laws,  cap.  702,  was  passed,  providing 
that  every  theatre  thereafter  erected  should  be  built  to  comply  with  the 
requirements  of  said  chapter,  with  changed  requirements  as  to  open  courts. 
The  act  took  effect  upon  its  passage,  at  which  time  the  roof  had  been  removed 
with  the  greater  part  of  the  interior  fittings,  but  certain  posts,  the  boiler 
room  and  office  were  undisturbed.  Eight  feet  of  the  front  wall  had  also  been 
removed,  and  a  concrete  foundation  for  new  walls  had  been  built  and  some 
excavation  made.    Cement  and  brick  had  been  contracted  for. 

Held,  that  the  principal  object  was  the  construction  of  the  theatre  and  not 
the  conservation  of  the  stable,  and  if  portions  of  the  latter  remained  in  the 
new  structure  it  would  still  constitute  the  erection  of  a  theatre,  rather  than 
the  alteration  of  the  stable. 

Held,  further,  that  the  theatre  within  the  meaning  of  chapter  702  was  not 
erected  at  the  time  said  act  went  into  effect. 

(2)  Construction  of  Statviee, 

In  the  absence  of  express  intent  to  the  contrary  statutes  should  be  construed 
as  prospective  and  not  retrospective. 

(3)  Construction  of  Statutes.    Title  of  Act. 

Where  there  is  doubt  or  obscurity  in  the  body  of  an  act,  the  title  may  be 
consulted  as  a  guide  to  the  probable  meaning  of  the  legislature  and  should 
be  accorded  some  weight  in  the  interpretation. 

(3)    Construction  of  Statutes.    Police  Power.     Vested  Rights. 

Pub.  Laws,  cap.  702,  January  Session,  1911,  entitled  "an  act  in  amendment  of 
chapter  131  of  the  General  Laws,  entitled  'of  diminishing  danger  to  life  in 
case  of  fire,'''  is  in  the  exercise  of  the  police  power,  and  is  an  amendment 
of  a  prior  act,  and  also  of  a  special  act  relating  to  the  city  of  Providence, 
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the  effect  of  chapter  702  being  to  make  the  requirements  more  rigoroius. 
It  affects  all  theatres  not  theretofore  erected  and  includes  all  theatres  in 
process  of  erection  irrespective  of  the  beginning  of  the  work,  and  no  '^  vested 
rights"  of  a  party  who  has  commenced  work  prior  to  the  passage  of  the  act 
can  prevent  its  oiforcement. 

<4)    DefinUum  of  Term  by  Siatvie,    "Open  Court." 

Pub.  Laws,  1911,  cap.  702,  provides  that  every  theatre  thereafter  erected 
— shall  have  an  open  court  or  space  in  the  rear  and  on  the  side  not 
bordering  on  the  street  where  said  building  is  located  on  a  comer  lot  and  on 
the  rear  and  both  sides  of  the  building  where  there  is  but  one  frontage  on  the 
street.  Said  open  courts  shall  be  at  least  six  feet  wide  throughout  their 
length  and  shall  extend  the  full  length  and  width  of  the  building  and  across 
on  each  side  and  rear  thereof  where  its  side  or  sides  do  not  abut  on  a  street  or 
alley  and  shall  be  the  same  width  at  all  points,  etc. 

Held,  that  Pub.  Laws,  cap.  472,  sec. 27,  having  defined  an  "open  court"  as  one 
completely  open  overhead,  it  was  not  necessary  to  repeat  the  defifiition  and 
the  term  as  used  in  cap.  702  had  a  similar  meaning. 

Information  in  Equity,  Heard  on  appeal  of  respond- 
ents and  overruled. 

Dubois,  C.  J.  This  is  an  information  in  equity  brought 
by  William  B.  Greenough,  Attorney  General,  at  and  by  the 
relation  of  Spencer  B.  Hopkins,  Inspector  of  Buildings  of 
the  City  of  Providence,  against  Allen  Theatre  and  Realty 
Company,  a  corporation,  and  one  Alexander  Martin.  Said 
information  seeks  an  injimction,  both  temporary  and  per- 
manent, against  the  alteration  into  a  theatre  of  a  building 
of  said  Allen  Theatre  and  Realty  Company  without  the 
construction  of  courts  and  passageways  adjoining  the  same 
in  accordance  with  the  provisions  of  Pub.  Laws,  1911,  cap. 
702. 

In  the  Superior  Court  upon  the  hearing  on  the  petition 
for  a  preliminary  injunction,  a  decree  was  entered  granting 
the  same  in  accordance  with  the  prayer  of  said  information. 

The  cause  is  now  before  this  court,  upon  the  defendants' 
Appeal  from  said  decree. 

There  is  no  dispute  in  regard  to  the  facts  of  the  case. 
The  material  facts,  admitted  by  the  answers  or  agreed  upon 
in  a  certain  stipulation  entered  into  between  said  parties 
and  filed  in  the  Superior  Court,  may  be  briefly  summarized 
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as  follows:  The  Allen  Theatre  and  Realty  Company,  a 
Rhode  Island  corporation,  on  April  18,  1911,  made  appli- 
cation in  writing  to  the  Inspector  of  Buildings  of  the  City  of 
Providence  for  a  permit  to  make  a  certain  alteration  to  an 
existing  building  situated  in  said  city  and  formerly  used 
as  a  stable  and  carriage  repository,  in  accordance  with  plans 
and  specifications  submitted  therewith.  From  said  plans 
and  specifications  it  appeared  that  said  building  was  in- 
tended to  be  used  as  a  theatre  to  accommodate  more  than 
three  hundred  persons;  that  the  premises  on  which  it  was 
located  bounded  in  front  westerly  on  Union  Street,  northerly 
on  Worcester  street,  and  easterly  and  southerly  on  private 
estates,  and  not  on  a  street  or  alley;  that  said  proposed 
alteration  would  change  said  building  wholly  on  the  inside, 
modify  its  external  walls,  and  involve  the  building  of  a  new 
roof.  Said  plans  and  specifications  were  approved  by  said 
Spencer  B.  Hopkins,  Inspector  of  Buildings,  as  in  accordance 
with  the  building  law  of  the  City  of  Providence,  and  on  said 
date  of  application,  April  18,  1911,  a  permit  in  writing, 
No.  646,  was  granted  to  said  corporation  to  make  the  afore- 
said alteration.  On  April  20,  1911,  said  corporation  entered 
into  a  contract  with  Alexander  Martin,  George  F.  McDufif 
and  Frank  H.  Whitney,  co-partners  doing  business  in  said 
city  under  the  firm  name  and  style  of  Martin,  McDuflf,  and 
Whitney,  whereby  the  latter  were  to  make  said  alteration, 
and  on  or  about  April  21,  1911,  work  was  commenced  there- 
on. On  May  4,  1911,  said  Martin,  in  substitution  for  this 
contract,  contracted  with  said  corporation  to  make  said 
alteration,  said  Martin  contract  being  the  same  as  the  prior 
one  except  in  the  matter  of  parties,  said  other  contractors 
being  released  at  their  request  by  said  corporation  from  the 
performance  thereof.  The  work  on  said  alteration  actively 
continued  up  to  the  date  of  the  filing  of  this  information. 
At  the  time  of  the  granting  said  permit,  the  building  law  of 
said  city  was  comprised  in  a  special  statute  pertaining  only 
to  said  city,  being  Pub.  Laws,  1909,  cap.  472,  and  containing 
in  sec.  27  thereof  certain  provisions  relative  to  the  con- 
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struction  of  ''every  new  building  hereafter  erected  or  altered, 
to  be  used  as  a  theatre/'  With  this  statute,  the  aforesaid 
plans  and  specifications  of  said  alteration  conformed,  in- 
cluding the  requirement  that  "every  theatre  built  upon  the 
comer  of  two  streets  shall  have  one  inner  court  or  passage-* 
way  on  the  side  thereof  which  is  parallel  with  or  opposite 
the  side  street  line  of  the  building,"  and  the  further  require- 
ments that  such  passageway  shall  extend  ''from  the  pro- 
scenium line  to  the  line  of  the  street  on  the  front,  •  .  •  i^all 
immediately  adjoin  the  auditoriiun,  or  a  side  passage  or 
lobby  directly  connected  therewith,"  and  "shall  be  at  least 
six  feet  wide"  and  "open  to  the  sky  opposite  the  whole 
length  of  the  auditorium."  Subsequently,  at  the  January 
Session,  1911,  an  act  in  amendment  of  Sec.  2  of  cap.  131  of  the 
Gen.  Laws,  (Pub.  Laws,  1911,  cap.  702),  was  passed,  pro- 
viding that  "  ^  .  .  Every  theatre  or  opera  house,  or  other 
building  intended  to  be  used  for  theatrical  or  other  operatic 
performances  hereafter  erected  for  the  accommodation  of 
more  than  three  hundred  persons,  shall  be  built  to  comply 
with  the  requirements  of  this  section.  Every  such  building 
shall  have  an  open  court  or  space  in  the  rear  and  on  the  side 
not  bordering  on  the  street  where  said  building  is  located 
on  a  comer  lot,  and  on  the  rear  and  both  sides  of  the  build- 
ing where  there  is  but  one  frontage  on  the  street  as  herein- 
after provided. 

"  'Said  open  court  or  courts  shall  be  at  least  six  feet  wide 
throughout  their  length  and  shall  extend  the  fuU  length  and 
width  of  the  building  and  across  on  each  side  and  rear  thereof 
where  its  side  or  sides  do  not  abut  on  a  street  or  alley,  and 
shall  be  the  same  width  at  all  points,  and  suitable  exits 
shall  lead  into  such  open  courts.  The  said  open  courts 
shall  not  be  used  for  storage  purposes  or  for  any  purposes 
whatsoever  except  for  the  exit  and  entrance  from  and  to  the 
auditorium  and  stage  and  must  be  kept  clear  during  per- 
formances. ' 
"Sec.  2.  This  act  shall  take  effect  on  its  passage." 
This  act  took  effect  upon  its  passage.  May  12,  1911,  as 
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provided  therein,  and  the  provisions  thereof  requiring  courts 
or  passageways  to  be  made  on  all  sides  of  buildings  there- 
after erected  to  be  used  as  theatres,  which  do  not  abut  on  a 
street  or  alley,  and  to  the  extent  of  the  full  length  and  width 
of  said  building,  superseded  said  provisions  of  said  building 
law  of  said  City  of  Providence,  so  far  as  inconsistent  there- 
with, and  particularly  those  provisions  thereof  relating  to 
said  open  courts  or  passageways  in  connection  with  build- 
ings to  be  used  as  theatres.  At  the  time  said  amending 
act  took  effect.  May  12, 1911,  the  following  work  had  already 
been  done  in  connection  with  the  alteration  to  said  building: 
The  roof  had  been  removed,  together  with  the  greater  part  of 
the  interior  fittings,  but  there  remained  undisturbed  certain 
posts,  the  boiler  room  and  the  office.  Eight  feet  of  the  front 
wall  adjoining  the  Hanley  building  for  the  whole  height  of  the 
building  had  also  been  removed.  The  concrete  foundation 
had  already  be^n  built  for  the  new  south  wall  (next  to 
Hanley  building)  as  well  as  the  concrete  foundations  for  the 
new  proscenium  walls.  There  had  been  some  excavation. 
All  cement  and  brick  to  be  used  in  the  execution  of  said 
Martin  contract  had  already  been  contracted  for  by  said 
Martin  before  May  12,  1911,  the  time  said  amending  act 
took  effect.  Subsequently  to  the  passage  of  said  amendment 
said  inspector  notified  the  defendants  to  make  said  altera- 
tion in  conformity  with  the  requirements  thereof,  but  said 
defendants  refused  to  comply,  alleging  that  said  Public 
Laws,  1911,  cap.  702,  did  not  apply  to  said  alteration.  At 
said  hearing,  in  pursuance  of  the  aforesaid  stipulation 
entered  into  between  the  parties,  verified  copies  of  said 
Martin  contract,  said  permit  to  build,  and  said  plans  and 
specifications  respectively  were  introduced  as  exhibits. 

The  only  matters  denied  by  the  defendants  in  their 
answers  are  certain  conclusions  set  forth  in  the  fifth  para- 
graph of  said  information,  to  wit,  that  said  proposed  altera- 
tion will  materially  change  the  external  walls  of  said  build- 
ing and  that  the  proposed  alteration  practically  amoimts 
to  the  erection  of  a  new  building,  and  the  conclusions  alleged 
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in  the  eighth  paragraph  thereof  to  the  e£fect  that  defendants' 
acts  are  a  violation  of  said  amending  statute. 

The  defendants  appealed  from  said  decree  granting 
said  preliminary  injunction  upon  the  following  grounds: 

(1)  That  the  said  decree  is  against  the  law. 

(2)  That  the  decree  is  erroneous  in  that  the  act  in  amend- 
ment of  Sec.  2,  of  cap.  131^  of  the  General  Laws,  entitled 
"of  diminishing  danger  to  life  in  case  of  fire"  mentioned  in 
said  information,  does  not  entitle  the  complainant  to  the 
relief  granted  by  said  decree. 

(3)  That  the  decree  is  erroneous  in  that  the  provisions 
of  said  act  do  not  apply  to  the  acts  of  the  defendants  in 
altering  the  building  described  in  said  information. 

(4)  That  the  defendants  are  under  no  obUgation  by 
reason  of  said  amending  act  or  otherwise  to  construct  and 
leave  open  the  courts  and  passageways  specified  in  said  act. 

(5)  That  the  said  decree  is  erroneous  in  other  respects 
which  the  defendants  pray  they  may  be  allowed  to  assign 
at  the  hearing. 

Thereupon  the  defendants  contend:  "Public Laws,  1911, 
cap.  702,  amending  General  Laws,  1909,  cap.  131,  §  2,  does 
not  apply  to  the  completion  of  said  alteration  to  said  build- 
ing. 

"A.  The  completion  of  said  alterations  does  not  con- 
stitute a  building  '  hereafter  erected'  within  the  meaning  of 
said  amending  act. 

"  1.  The  express  language  and  intent  of  Public  Laws,  1909, 
cap.  472,  sec.  27,  and  the  modification  thereof  in  Public 
Laws,  1911,  cap.  702,  amending  General  Laws,  1909,  cap. 
131,  sec.  2,  restrict  the  operation  of  sai^  amending  act  to  the 
entire  construction  of  new  buildings,  excluding  therefrom 
changes  to  existing  buildings. 

"2.  The  authorities  hold  that  an  alteration  to  an  exist- 
ing building  as  great  or  greater  in  extent  than  that  being 
made  to  said  building  is  not  a  'building  erected'  within 
statutes  restricting  the  construction  thereof. 

'3.    The  authorities  hold  that  where  a  permit  to  do  con- 
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struction  work  on  a  building  has  been  granted  under  an 
existing  law,  contracts  made  therefor,  and  work  commenced 
thereon,  the  completion  of  such  work  is  not  within  the 
meaning  of  building  regulations  subsequently  enacted  re- 
lating to  buildings  'hereafter  erected.' 

11. 
'*If  it  be  assumed  for  the  sake  of  argument  that  Public 
Laws,  1911,  cap.  702,  amending  General  Laws,  1909,  cap. 
131,  §  2,  does  apply  to  the  completion  of  said  alteration  to 
said  building,  nevertheless  it  does  not  require  the  construc- 
tion of  'an  open  court  or  space'  which  is  open  to  the  sky. 

III. 

''The  defendants'  appeal  should  be  allowed." 

And  in  support  of  their  contention  they  argue  as  follows: 
"PubUc  Laws,  1911,  cap.  702,  amending  General  Laws, 
1909,  cap.  131,  sec.  2,  does  not  apply  to  the  completion  of 
said  alteration  to  said  building. 

"Admitting  that  said  amending  act  modifies  Public  Laws, 
1909,  cap.  472,  sec.  27,  and  thereby  imposes  new  require- 
ments as  to  buildings  'hereafter  erected'  in  the  city  of 
Providence  for  theatrical  purposes,  the  determination  of 
this  cause  primarily  involves  the  issue: — ^What  is  a  build- 
ing 'hereafter  erected'  within  the  meaning  of  said  amending 
act?    It  is  submitted  that: 

"A.  The  completion  of  said  alteration  does  not  con- 
stitute a  building  'hereafter  erected'  within  the  meaning 
of  said  amending  act. 

"That  such  is  not  the  case  appears  from  the  express  lan- 
guage of  the  statutes  under  consideration  and  from  an 
examination  of  the  authorities. 

"1.  The  express  language  and  intent  of  Public  Laws, 
1909,  cap.  472,  sec.  27,  and  the  modification  thereof  in  Public 
Laws,  1911,  cap.  702,  amending  General  Laws,  1909,  cap.  131, 
sec.  2,  restrict  the  operation  of  said  amending  act  to  the 
entire  construction  of  new  buildings,  excluding  therefrom 
changes  to  existing  buildings. 
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''(a)  That  said  restriction  exists  appears  from  the 
express  wording  of  said  acts. 

''It  was  under  Public  Laws,  1909,  cap.  472,  that  a  permit 
to  make  an  alteration  to  an  existing  building  was  granted  to 
the  defendant  corporation.  It  is  important  to  note  that 
sec.  27  of  this  act,  providing  for  the  construction  of  an 
open  passageway  on  one  side  of  a  building  to  be  used  as  a 
theatre,  expressly  applies  to '  Every  building  hereafter  erected 
or  altered,  to  be  used  as  a  theatre.'  Thus  the  distinction 
between  the  'erection'  and  the  'alteration'  of  a  building 
was  clearly  recognized  and  the  legislature  wishing  to  in- 
clude both  situations  in  the  operation  of  this  law  expressly 
named  both.  A  careful  examination  of  this  entire  statute 
shows  that  this  distinction  is  taken  throughout,  some  of  the 
sections  applying  to  buildings  erected  and  altered,  and 
others  merely  to  buildings  erected. 

"In  section  7  of  said  act  the  legislature  further  recognized 
the  limitations  of  the  word  'erection,'  by  expressly  extend- 
ing the  scope  of  said  act  to  alterations  of  and  additions  to 
buildings,  in  the  following  language: — 

' '  'Sec.  7.  Any  alteration  in  or  addition  to  any  building 
already  erected,  or  hereafter  to  be  built,  except  necessary 
repairs,  not  a£fecting  the  construction  or  the  external  party 
or  other  walls,  or  any  bearing  partition  or  any  chimney  or 
stairway,  shall  to  the  extent  of  such  work  be  subject  to  the 
regulation  of  this  act. 

"  'No  building  already  erected  or  hereafter  built  shall  be 
raised  or  built  upon  in  such  manner  that,  were  such  building 
wholly  built  or  constructed  after  the  passage  of  this  act,  it 
would  be  in  violation  of  any  provision  thereof.' 

"It  is  at  once  evident  that  it  did  not  consider  the  term 
'erection,'  in  itself,  broad  enough  to  include  alterations  and 
additions. 

"Finally  it  should  be  noted  that  to  avoid  any  possible 
dispute  as  to  what  might  constitute  an  'alteration,'  the 
legislature  took  the  further  precaution  to  define  the  term  in 
sec.  6  of  said  act  as  foUows: — 
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"  'Alterations:  Any  change,  addition,  or  modiiScation 
in  construction,  or  the  building  in,  or  installing,  any  new 
fire-place  or  elevator.' 

''Thus  the  term  'alteration'  as  used  by  the  legislature  in 
this  act  is  most  comprehensive,  and  is  made  synonymous  with 
changes,  additions,  and  modifications,  to  a  building  already  in 
existence,  whether  great  or  small. 

"Keeping  in  mind  then  this  broad  definition  of  the  term 
'alteration,'  the  careful  distinction  between  'alteration' 
and  'erection'  recognized  throughout  said  act,  and  more 
particularly  the  joint  use  of  the  two  terms  in  sec.  27  thereof 
relating  to  the  passageway  to  be  constructed  in  connection 
with  buildings  to  be  used  as  theatres,  let  us  compare  with  it 
the  language  of  Public  Laws,  1911,  cap.  702,  amending 
General  Laws,  1909,  cap.  131,  sec.  2,  which,  by  imposing 
new  requirements  for  the  construction  of  passageways  in 
connection  with  buildings  to  be  used  as  theatres  in  all  the 
cities  of  the  state,  admittedly  modified  said  sec.  27,  applicable 
only  to  said  City  of  Providence. 

"Said  amending  act  reads  in  part: 

"  'Every  theatre  or  opera  house  or  other  building  intended 
to  be  used  for  theatrical  or  other  operatic  performances 
hereafter  erected  for  the  accommodation  of  more  than  three 
hundred  persons,  shall  be  built  to  comply  with  the  require- 
ments of  this  section.' 

"Is  not  the  absence  of  the  word  'altered'  and  the  mere 
use  of  the  term  'erected'  most  significant?  The  legislature 
was  well  aware  that  by  its  action  it  was  modifying  the  effect 
of  a  section  expressly  dealing  with  buildings  'hereafter 
erected  or  altered, '  and  that  said  section  was  part  of  an  act 
which  throughout  made  the  distinction  between  'altered '  and 
'erected.'  Obviously  if  it  had  intended  to  make  the  amend- 
ing act  applicable  to  buildings  thereafter  'altered'  as  well  as 
'erected'  it  could  and  would  have  done  so  as  it  had  done  in 
this  earlier  act.  Can  it  for  a  moment  be  contended  that  the 
alteration  to  defendant's  building  is  of  a  character  so  ex- 
tensive as  to  amount  to  the  erection  of  a  new  building 
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within  the  scope  of  said  amending  act?  How  is  such  a  posi- 
tion possible  when  we  recall  that  in  the  very  law  it  was 
seeking  to  modify  the  legislature  had  previously  and  ex- 
plicitly defined  'alterations'  as  'any  change  in  construction/ 
great  or  small?  Boiowing  the  broad  scope  it  had  already 
given  to  the  term  'alteration',  it  chose  to  omit  the  word 
'altered'  altogether  from  the  amending  act.  The  conclusion 
must  be  that  it  did  not  intend  that  the  amending  law  should 
apply  to  alterations  of  any  kind,  whatever  their  character 
and  extent.  The  object  of  such  a  course  is  obvious  and  is 
based  on  sound  reason. 

"(b)  That  the  legislature  restricted  said  amending  act 
to  the  entire  construction  of  new  buildings,  excluding  there- 
from any  changes  and  additions  to  existing  buildings,  is 
further  evidenced  by  the  fact  that  such  action  is  based  on 
sound  reason. 

"If  it  be  asked  why  the  legislature  made  this  distinction, 
applying  PubUc  Laws,  1909,  cap.  472,  sec.  27,  to  buildings 
'hereafter  erected  or  altered',  but  limiting  PubUc  Laws, 
1911,  cap.  702,  to  buildings  'hereafter  erected,'  the  reason 
is  at  once  apparent.  Both  of  these  acts  involve  the  exercise 
of  the  police  power  and  an  interference  with  vested  property 
rights  for  the  protection  of  the  pubhc.  But  the  earUer  act 
provides  for  the  construction  of  a  passageway  on  only  a 
portion  of  one  side  of  a  building  to  be  used  as  a  theatre, 
whereas  the  later  one  requires  such  passageways  on  two 
sides  throughout  their  entire  length.  Clearly  the  latter  was 
a  much  greater  interference  with  vested  property  rights  than 
the  former  and  hence  there  was  every  reason  why  the  legis- 
lature should  have  deemed  it  wise  to  make  its  appUcation 
less  extensive  than  that  of  its  predecessor,  especially  as  it 
was  not  so  essential  for  the  public  welfare.  Public  safety 
demanded  that  there  be  at  least  a  passageway  on  a  portion 
of  one  side  of  all  buildings  to  be  used  as  theatres  and  as  a 
result  the  earlier  law  was  made  apphcable  to  all  such  build- 
ings, whether  erected  anew  or  altered  for  such  purposes. 
But  while  it  was  also  desirable  from  the  standpoint  of  public 


Digitized  by 


Google 


130      Grebnotjgh  v.  Allen  Theatre  and  Rltt  Co.      [33 

safety  that  there  should  be  passageways  on  two  sides  of  such 
buildmgs,  the  need  therefor  was  not  so  urgent  as  in  the 
previous  case,  especially  with  the  earlier  law  still  in  effect. 
This  law  could  still  be  appUed  to  the  alteration  of  existing 
buildings  if  the  provisions  of  said  amending  act  were  not 
made  inconsistent  therewith.  Consequently,  desiring  not  to 
impose  too  great  a  hardship  on  property  owners  in  a  situa- 
tion already  reasonably  cared  for  in  the  interest  of 
the  pubUc,  and  reaUzing  that  such  courts  could  be  con- 
structed throughout  the  entire  length  of  two  sides  of  a  new 
building  much  more  readily  and  at  less  expense  than  could 
be  done  in  the  alteration  of  an  existing  building,  the  legisla- 
ture wisely  decided  to  limit  the  appUcation  of  said  amend- 
ing act  to  the  erection  of  entirely  new  buildings  and  therefore 
with  good  reason  omitted  the  term  'altered.' 

'  '2.  The  authorities  hold  that  an  alteration  to  an  existing 
building  as  great  or  greater  in  extent  than  that  being  made 
to  said  building,  is  not  a  'building  erected'  within  statutes 
restricting  the  construction  thereof. 

"  (a)  From  the  admitted  facts  it  appears  that  the  follow- 
ing change  and  alteration  is  being  made  to  said  building: 

"Said  building  formerly  used  as  a  stable  and  carriage 
repository  is  being  adapted  for  use  as  a  theatre.  This  in- 
volves changing  the  building  wholly  on  the  inside;  modifjring 
its  external  walls  in  the  following  particulars. — ^Erecting  a 
new  wall  forty  feet  high  from  the  street  line  of  Union  Street 
to  the  depth  of  the  proposed  auditoriima  and  six  feet  from 
the  party  wall  on  the  southerly  side  of  said  premises;  the 
raising  of  the  building  from  the  new  prosceniima  line  of  the 
auditorium  to  said  easterly  side  with  an  increased  height  of 
about  twelve  and  one-half  feet,  utihzing  the  existing  party 
walls  on  the  southerly  and  easterly  sides,  and  raising  the 
present  northerly  wall  about  twelve  feet  for  a  distance  of 
about  forty  feet  from  said  easterly  side;  the  raising  of  the 
northerly  wall  beyond  about  two  feet  for  a  distance  of  about 
forty-eight  feet  and  of  the  remainder  of  said  northerly  wall 
to  Union  Street  about  six  and  one-half  feet  for  a  distance 
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of  about  fifty-two  feet;  the  raigdng  of  the  Union  Street  wall 
about  nine  feet  for  a  distance  of  about  one  hundred  and 
two  feet;  and  the  building  of  an  entirely  new  roof." 
(1)  In  order  to  appreciate  the  changes  necessary  to  be  made 
in  the  stable  building  in  order  to  adapt  it  for  the  uses  of  the 
proposed  theatre  it  may  be  well  to  consult  the  specifications 
relative  thereto  which  are  entitled:  "Specifications  for  the 
materials  and  labor  required  in  the  alteration  of  'Billings 
Stable'  so-called,  .  .  .  into  a  theatre,  for  Mr.  Charles 
Allen."  Under  the  title :  '* Present  Building,"  the  following 
items  appear:  "Take  up  the  present  concrete  floor  of  first 
story  and  all  wood  floors  throughout  the  entire  building. 
Remove  the  present  roof  and  take  down  all  partitions  now 
in  the  building.  Remove  all  brick-work,  chimneys,  stairs, 
carpentry,  iron  work  and  masonry  of  all  kinds  and  any  and 
all  other  portions  of  present  building,  that  in  any  way  inter- 
fere with  or  are  not  required  in  the  carrying  out  of  the  new 
work  as  called  for  by  plans  or  by  these  specifications.  Take 
down  any  and  all  portions  of  exterior  of  present  building 
necessary  to  make  it  conform  to  the  new  drawings  of  same." 
From  the  foregoing  it  is  not  a  violent  assumption  to  infer 
that  an  executive  officer  of  the  defendant  corporation  found 
at  the  comer  of  Union  and  Worcester  streets,  in  the  city  of 
Providence,  an  eligible  site  for  a  theatre.  That  the  land  was 
not  a  vacant  lot,  but  had  been  built  upon  and  the  building 
thereon  had  been  used  and  occupied  as  a  livery  stable. 
Judging  from  the  foregoing  references  to  "present  building" 
in  the  specifications,  it  would  seem  as  though  it  would 
have  been  to  the  advantage  of  the  defendant  had  the 
land  been  vacant  instead  of  being  improved  as  it  was; 
however,  this  was  hardly  to  be  expected  in  the  heart 
of  a  large  and  growing  city,  and  the  defendant  became 
the  purchaser  and  thus  found  itself  with  a  livery  stable  upon 
the  site  of  the  proposed  theatre.  In  these  circumstances 
the  defendant  had  to  face  the  problem  of  demolition  as  well 
as  that  of  construction,  and  as  it  appears  that  there  were 
party-walls,  on  boundary  lines,  as  well  as  some  exterior  walls 
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of  the  stable,  which  might,  perhaps,  in  part,  be  saved  for 
the  theatre,  engineering  and  architectural  problems  were 
presented  which  were  properly  taken  for  solution  to  persons 
skilled  in  those  professions.  Can  it  properly  be  said  that 
Billings  Stable  was  to  be  altered  into  Allen's  Theatre?  We 
think  not.  The  preservation  of  any  portion  of  the  stable 
was  at  most  a  secondary  consideration  and  dependent  en- 
tirely upon  its  non-interference  with  the  new  work  called 
for  by  the  theatre  plans  and  specifications.  The  principal 
object  of  consideration  was  the  construction  of  Allen's 
Theatre,  and  not  the  conservation  of  Billings  Stable.  To 
the  accomplishment  of  this  object  the  saving  of  any  fragment 
of  Billings  Stable  was  subordinate. 

The  material  portion  of  Pub.  Laws,  1911,  cap.  702,  §  2, 
to  be  considered  in  this  connection,  reads  as  follows:  ''Every 
theatre  .  .  .  hereafter  erected  .  .  .  shall  be  built  to 
comply  with  the  requirements  of  this  section."  It  is  evident 
that  the  foregoing  words  ''erected"  and  "built"  are  used 
synonymously  and  interchangeably,  and  probably  were  so 
used  to  avoid  repetition.  It  is  also  manifest  that  Allen's 
Theatre  on  the  comer  of  Union  and  Worcester  streets,  in  the 
city  of  Providence,  Rhode  Island,  was  not  erected  May  12, 
1911,  is  not  yet  erected,  and  if  ever  it  shall  be  erected,  it  will 
be  hereafter  erected.  Even  if  portions  of  the  stable  remain 
in  the  new  structure  it  will  constitute  the  erection  of  a  theatre. 
"Where  a  dwelling  house  is  enlarged,  remodeled,  and  fitted 
up  as  a  livery  stable,  designed  and  adapted  for  such  use,  it 
is  erected  for  such  use,  within  St.  1810,  c.  124,  providing 
that  no  building  shall  be  erected  within  the  town  of  Boston, 
as  a  livery  stable  within  a  certain  distance  of  any  church." 
Syllabus  to  Hastings  v.  Aiken,  1  Gray,  163, 165. 

"A  'building  erected'  is  quite  distinct  from  a  'building 
being  erected.'  A  building  is  a  fabric  or  edifice  constructed 
for  use.  To  erect,  when  used  in  connection  with  a  house,  or 
chiurch,  or  factory,  is  to  build;  and  neither  can  be  said  to 
be  erected  imtil  they  are  built,  completed."  McOary  v. 
The  People,  45  N.  Y.  153,  161. 
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"There  is  no  difference  in  the  meaning  of  the  word  'erect' 
when  applied  to  a  whole  building,  and  when  applied  to  a  part 
of  a  building.  In  both  cases  it  means  '  to  build.'  "  Lacy,  J., 
in  CarroU  v.  City  of  Lynchburg,  84  Va.  803,  804. 

"The  law  gives  a  lien  to  mechanics  on  'every  building 
erected'  by  them;  but  not  for  adding  to  or  altering  an  old 
building.  The  parties  in  their  contract  call  this  work, 
additions  and  alterations;  but  is  it  properly  so?  Every 
part  of  the  house  was  reconstructed,  except  a  part  of  three 
walls,  and  even  in  them  the  openings  are  new. 

"  There  must  necessarily  be  cases  wherein  it  is  difficult  to  de- 
cide whether  work  done  is  to  be  regarded  as  the  erection  or  as 
the  alteration  of  a  building,  unless  we  regard  as  an  alteration, 
any  building  in  which  old  materials  enter  as  an  element, 
which  would  be  unreasonable.  A  saddle  may  be  new, 
though  old  stirrups,  and  even  some  leather  of  an  old  one  be 
used  in  making  it.  A  sawmill  maybe  new  though  it  has  an 
old  water-wheel  or  f orebay.  Where  the  structure  of  a  build- 
ing is  so  completely  changed  that,  in  common  parlance,  it 
may  be  properly  called  a  new  building  or  a  rebuilding,  it 
comes  within  the  hen  law.  This  is  sometimes  difficult  to 
decide,  and  then  it  must  be  left  to  the  jury.  Under  the 
evidence  here,  the  court  might  have  decided  that  it  is  a  case 
of  a  'building  erected,'  within  the  meaning  of  the  lien  law, 
and  ought  not  to  have  ordered  a  nonsuit. ' '  Lowrie,  J.,  in 
Armstrong  v.  Ware,  20  Pa.  St.  519,  520. 

So  in  the  case  at  bar,  the  fact  that  the  parties  to  the 
contract  and  specifications,  have  seen  fit  therein  to  name  the 
work  to  be  done  thereunder:  ''the  alteration  of  'Billings 
Stable,'  so  called,  into  a  theatre,"  is  not  a  final  and  con- 
clusive disposition  of  the  matter,  for  the  appropriateness  of 
the  name  selected  must  always  depend  upon  the  facts  of 
the  case,  and  under  the  evidence  submitted  it  clearly 
appears  that  the  parties  to  the  contract  and  specifications 
therein  and  thereby  contemplated  the  erection  of  a  theatre. 
We  are  therefore  of  the  opinion  that  for  the  purposes  of  this 
branch  of  the  question  under  consideration  the  case  stands 
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the  same  as  if  the  lot  upon  which  the  theatre  is  to  be  con- 
structed had  been  vacant  on  April  18,  1911,  the  date  of  the 
granting  of  the  permit  to  build.  The  defendants,  however, 
insist  that  by  the  granting  of  the  permit  to  build  and  the 
contracts  entered  into  in  conformity  therewith  and  the  work 
done  thereunder  they  have  acquired  vested  rights  in  the 
premises  which  should  not  be  distiurbed,  and  that  therefore 
the  law  subsequently  enacted  relating  to  buildings  "hereafter 
erected*'  does  not  apply.  In  support  of  this  contention 
they  cite  several  cases,  but  principally  rely  upon  the  case 
of  City  of  Buffalo  v.  Chadeayne,  134  N.  Y.  163,  as  follows: 
''This  action  was  brought  to  recover  a  penalty  for  an 
alleged  violation  of  an  ordinance  pertaining  to  the  erection 
of  wooden  buildings  within  the  prescribed  fire  limits  of  the 
city  of  Buffalo.  On  the  11th  day  of  July,  1887,  the  conmaon 
council  of  the  city  passed  a  resolution  granting  permission 
to  the  defendant  to  erect  seven  frame  wooden  houses  upon 
premises  owned  by  him,  and  specifically  described.  This 
resolution  was  duly  approved  by  the  mayor,  and  thereupon 
the  defendant  entered  into  a  contract  for  the  materials  with 
which  to  make  such  structures.  He  made  excavations  for 
the  cellars,  and  laid  a  portion  of  the  walls,  prior  to  the  first 
day  of  August.  On  that  day  the  common  council,  without 
notice  to  him,  passed  a  resolution  which  it  is  claimed  re- 
scinds the  former  resolution."  .  .  .  ''The  charter  of 
the  plaintiflf  (Chapter  519,  Laws  1870)  provides  that  *the 
city  shall  have  power  by  its  conunon  council  from  time  to 
time  to  enact  ordinances,  ...  to  prescribe  the  limits 
within  which  wooden  buildings  shall  be  erected  and  the 
manner  in  and  material  of  which  all  buildings  shall  be 
constructed  within  such  limits.  Every  building  erected  or 
placed  contrary  to  any  ordinance  passed  under  the  last  above 
provision  shall  be  deemed  a  conunon  nuisance  and  may  be 
abated  as  such.'  Title  3,  §  8,  subdiv.  4.  Pursuant  to  this 
provision,  the  common  council  enacted  ordinances,  among 
which  we  find  the  following:  'No  person  shall,  without 
permission  of  the  common  council,  erect,  place,  or  move  any 
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building  constructed  in  whole  or  in  part  of  wood,  within  the 
limits  of  the  city  of  Buffalo,  as  defined  by  section  2  of  title  1 
of  the  charter  of  said  city.'  Ordinances,  chap.  5,  §  20.  The 
defendant's  buildings  are  within  the  fire  limits,  as  pre- 
scribed by  the  ordinance.  He  therefore  had  no  right  to 
construct  them  without  the  permission  of  the  common 
council.  Such  permission,  as  we  have  seen,  was  granted 
on  the  11th  day  of  July,  1887,  and  thereby  he  acquired  the 
right  to  proceed  with  the  construction  of  his  buildings,  and 
to  possess  and  enjoy  the  comforts  they  might  afford.  As 
soon  as  he  had  entered  upon  the  construction  of  the  build- 
ings, and  incurred  liabihties  for  the  work  and  material,  he 
had  a  property  interest  in  them.  To  this  right  he  was 
entitled  to  protection.  People  v.  O'Brien,  111  N.  Y.  1-62, 
(18  N.  E.  Rep.  692);  In  re  Union  El  R.  R.  Co.,  112  N.  Y. 
61-75,  (19  N.  E.  Rep.  664);  People  ex  rel  v.  Otis,  90  N.  Y. 
48-52;  StuaH  v.  Palmer,  74  N.  Y.  183;  Detroit  v.  Plank- 
Road  Co.,  43  Mich.  140,  (5  N.  W.  Rep.  276). 

''It  is  claimed  by  the  appellant  that  a  municipal  board 
may  reconsider  its  action  at  any  time  before  private  vested 
rights  have  resulted  from  such  action,  and  that  the  defend- 
ant could  not  acquire  vested  rights  as  against  the  police 
power  of  the  state  or  municipality.  For  the  purposes  of 
this  case  we  may  concede  these  propositions.  As  to  the 
first,  it  appears,  as  we  have  seen,  that  the  defendant  had 
entered  upon  the  construction  of  his  buildings,  had  made 
contracts,  and  incurred  liabilities  thereon,  before  the  com- 
mon council  attempted  to  reconsider  its  action  giving  him 
a  permit  to  construct  of  w:ood.  A  private  property  right 
had,  therefore,  vested  in  him  prior  to  the  rescission  of  the 
resolution.  As  to  the  second,  his  right  may  be  subject  to 
the  police  power  of  the  state,  but  the  difficulty  is  that  the 
state  has  not  seen  fit  to  deprive  him  of  such  right  by  the 
exercise  of  such  power,  nor  has  it  delegated  the  same  to  the 
municipality.  The  state  has  given  to  the  municipaUty 
power  to  prescribe  the  limits  in  which  wooden  buildings 
shall  not  be  erected.    This  pertains  to  the  future,  and  not 
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to  existing  wooden  buildings.  The  ordinance  to  which  we 
have  referred  provides  that  no  person  shall  without  per- 
mission of  the  common  council,  erect  any  building  in  whole 
or  in  part  of  wood,  within  certain  limits.  This  has  reference 
to  buildings  that  shall  be  erected  in  the  future,  and  not  to 
existing  buildings,  or  to  those  erected  with  the  permission 
of  the  common  council.  So  that  neither  the  charter  nor  the 
ordinance  authorizes  it  to  interfere  with  existing  buildings, 
or  those  constructed  with  its  permission.  There  is  conse- 
quently no  power  given  to  the  common  council  to  deprive 
the  defendant  of  any  vested  property  rights  in  the  buildings. 
If  the  common  council  could  interfere  and  rescind  its  per- 
mit after  a  building  is  partially  constructed,  it  could  also 
rescind  after  it  was  fully  completed.  It  would  conse- 
quently follow  that  every  person  who  in  the  past  has  con- 
structed wooden  buildings  with  the  permission  of  the 
common  coimcil  is  now  liable  to  have  his  permit  revoked, 
and  his  buildings  declared  a  nuisance,  and  abated  as  such. 
The  restrictions  authorized  by  the  provisions  of  the  charter 
under  consideration  are  for  the  purpose  of  the  prevention 
and  extinguishment  of  fires.  It  has  no  reference  to  build- 
ings that  may  become  a  nuisance  by  reason  of  their  becoming 
dangerous  to  the  public.  Having  in  view  the  purpose  for 
which  the  provision  was  enacted,  it  seems  to  us  clear  that 
it  was  not  intended  to  give  to  the  common  council  the  power 
to  deprive  persons  of  their  buildings  which  had  previously 
been  erected,  or  of  those  which  should  be  thereafter  erected, 
in  whole  or  in  part,  with  the  permission  of  the  common 
council;  and  that  its  power  is  limited  to  the  prevention  of 
the  erection  of  wooden  buildings  in  the  future  without  its 
permit." 

Without  doubt  the  above  construction  of  the  city  charter 
and  the  powers  of  the  city  thereunder  was  entirely  correct. 
It  involved  the  consideration  of  what  power  had  been  dele- 
gated to  the  city  by  the  legislature  and  whether  the  city  was 
in  the  proper  exercise  of  the  same.  This  case  is  cited  as 
follows  in  1  Smith,  The  Modem  Law  of  Mun.  Corp.  §  610: 
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^'The  charter  of  a  city  authorizing  the  making  of  ordinances 
'to  prescribe  the  limits  within  which  wooden  buildings  shall 
not  be  erected'  pertains  to  the  futiu'e,  and  an  ordinance 
made  thereunder,  prohibiting  without  the  council's  per- 
mission the  erection  of  any  building  constructed  in  whole 
or  in  part  of  wood  within  certain  limits  refers  to  buildings 
to  be  erected  in  the  future,  and  not  to  buildings  in  existence 
and  erected  by  such  permission." 

The  defendant  also  cited  the  following  authorities :  Regina 
V.  Howard,  4  Ont.  Rep.  377.    StaU  v.  Tmard,  110  N.  C.  609. 

It  should  be  noted  that  the  reason  for  the  rule  laid  down 
in  these  cases  is  not  that  retrospective  legislation  is  beyond 
the  pohce  power  of  the  state,  but  rather,  admitting  the  right 
of  the  state  to  so  legislate,  it  is  insisted  that  such  legislation, 
interfering  as  it  does  with  vested  property  rights,  should  in 
general  be  construed  strictly,  and  more  particularly,  as 
prospective  and  not  retrospective,  in  the  absence  of  express 
language  to  the  contrary. 
<2)  That  in  the  absence  of  express  intent  to  the  contrary 
statutes  should  be  construed  as  prospective  and  not  retro- 
spective, is  well  established  by  the  authorities. 

Cooley's  Const.  Lim.  7th  Ed.  529:  "Nevertheless, 
legislation  of  this  character  is  exceedingly  liable  to  abuse; 
and  it  is  a  sound  rule  of  construction  that  a  statute  should 
have  a  prospective  operation  only,  unless  its  terms  show 
clearly  a  legislative  intention  that  it  should  operate  retro- 
spectively." 

36  Cyc.  1204:  "A  statute  is  prospective  only  which  ex- 
pressly declares  that  it  is  not  retroactive,  which  by  its  terms 
is  to  apply  to  actions  or  to  things  done  'hereafter'  or  'there- 
after,' or  is  to  take  effect  at  a  future  date,  or  which  contains, 
in  the  enacting  clause,  the  phrase,  'from  and  after  the  passing 
of  this  act.'  .  .  .  It  is  a  rule  of  statutory  construction 
that  all  statutes  are  to  be  construed  as  having  only  a  pros- 
pective operation  unless  the  purpose  and  intention  of  the 
le^slature  to  give  them  a'  retrospective  effect  is  expressly 
declared  or  is  necessarily  implied  from  the  language  used. 
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In  every  case  of  doubt,  the  doubt  must  be  solved  against  the 
retrospective  effect." 

The  defendants  therefrom  conclude  that:  "In  view  of 
this  strict  rule  favoring  a  prospective  construction,  it  is 
difficult  to  comprehend  how  said  amending  act,  making  use 
of  such  language  as  'building,'  *  hereafter  erected,'  and  'this 
act  shall  take  effect  on  its  passage,'  can  be  construed  as  other 
than  prospective.  And  it  has  already  been  decided  by  a  case 
on  all  fours  with  the  principal  case  that  a  prospective  con- 
struction of  said  amending  act  must  necessarily  exclude 
from  the  operation  of  said  act  the  completion  of  this  'altera- 
tion' to  defendants'  building  as  previously  contracted  for 
and  commenced  under  a  permit  duly  obtained  according  to 
law.     City  of  Buffalo  v.  Chadeayne,  134  N.  Y.  163." 

"The  object  of  all  construction  and  interpretation  of 
statutes  is  to  ascertain  the  meaning  and  intention  of  the 
legislature,  to  the  end  that  the  same  may  be  enforced." 
.  .  .  "Every  statute  is  to  be  construed  with  reference 
to  its  intended  scope  and  the  purpose  of  the  legislature  in 
enacting  it;  and  where  the  language  used  is  ambiguous,  or 
admits  of  more  than  one  meaning,  it  is  to  be  taken  in  such 
sense  as  will  conform  to  the  scope  of  the  act  and  carry  out 
the  purpose  of  the  statute."  .  .  .  "The  title  of  a 
statute  can  not  control  or  vary  the  meaning  of  the  enacting 
part,  if  the  latter  is  plain  and  imambiguous.  But  if  there 
is  doubt  or  obscurity  in  the  body  of  the  act,  the  title  may  be 
consulted,  as  a  guide  to  the  probable  meaning  of  the  legis- 
lature, and  should  be  accorded  some  weight  in  the  inter- 
pretation. Blais  V.  Franklin,  31  R.  I.  pp.  95,  105  et  seq. 
Thus  considered,  we  find  the  title  of  Pub.  Laws,  1911,  cap. 
702,  to  be:  "An  act  in  amendment  of  chapter  131  of  the 
(8)  General  Laws,  entitled '  Of  diminishing  danger  to  life  in  case  of 
fire.'  "  We  thus  discover  that  it  is  an  act  passed  in  the  exer- 
cise of  the  police  power,  one  of  the  highest  prerogatives  of  the 
legislative  body,  arising  out  of  the  law  of  self  preservation,  for 
the  purpose  of  promoting  the  safety  and  comfort  of  the  people 
of  the  State.    It  also  appears  from  the  title  and  body  of 
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the  statute  that  it  was  not  the  first  or  origmal  act  relating 
to  the  subject,  for  it  is  an  amendment  of  Gen.  Laws,  cap. 
131,  §  2,  which  was  passed  April  22,  1908,  as  Pub.  Laws, 
cap.  1536,  and  was  then  entitled:  ''An  act  to  diminish 
danger  to  life  in  case  of  fire."  It  thus  appears  that  in  less 
than  a  month  over  three  years  the  general  assembly  saw  fit 
to  modify  a  safety  law  that  they  had  enacted,  and  it  becomes 
pertinent  to  inquire  whether  it  was  because  they  foimd  it 
in  practice  to  be  too  severe  or  not  stringent  enough.  Sec.  2, 
reads  as  follows:  ''All  theatres,  halls,  churches,  and  school 
houses  shall  have  the  doors  or  windows  of  or  to  any  exit  or 
fire  escape,  and  of  any  opening  thereto,  so  arranged  as  to 
swing  outward ;  and  at  no  time  when  any  show,  performance, 
exhibition,  dance,  ball,  fair,  service,  or  session  is  being  given 
or  held  therein,  or  any  audience  shall  be  present  therein, 
shall  said  doors  or  windows  be  locked."  In  the  meantime 
between  the  passage  of  said  act  and  its  amendment  as  afore- 
said. Pub.  Laws,  cap.  472,  entitled  "An  act  in  amendment 
and  revision  of  chapter  688  of  the  Public  Laws,  entitled 
'An  act  in  relation  to  buildings  in  the  City  of  Providence  and 
for  other  purposes,'  passed  at  the  January  Session,  A.  D. 
1878,  and  the  acts  in  amendment  thereof  and  in  addition 
thereto,"  was  passed  April  30,  1909.  This  act  related  solely 
to  the  City  of  Providence,  and  section  27  thereof  provided 
that  "Every  building  hereafter  erected  or  altered,  to  bJe 
used  as  a  theatre  shall  be  subject  to  the  following  provisions 
of  this  section."  The  provisions  of  Pub.  Laws,  1911,  cap. 
702,  relate  to  the  whole  State  and  thus  supersede  those  of 
the  act  last  referred  to.  It  now  appears  that  until  the  pas- 
sage of  the  act  of  May  12,  1911,  there  were  no  restrictions 
upon  theatres  outside  the  City  of  Providence  save  those 
relating  to.  doors  and  windows,  and  that  shortly  after  two 
years  from  the  passage  of  the  act  relating  to  theatres  in  the 
City  of  Providence,  the  General  Assembly  passed  a  general 
law  comprising  the  whole  State,  the  provisions  of  which  are 
more  rigorous  than  those  contained  in  the  special  act  relating 
to  Ptovidenee.    Th€  plain  purport  of  the  act  is  an  attempt 
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to  save  human  life  by  diminishing  the  danger  to  the  same 
incident  to  fire.  It  is  an  attempt  to  take  advantage  of  the 
dreadful  experiences  of  others  and  by  requiring  certain 
reasonable  precautionary  measures  to  be  taken,  by  those  who 
expect  to  obtain  pecuniary  profit  from  the  congregation  in 
large  numbers  of  human  beings  in  the  places  provided  by  them 
for  the  entertainment  of  the  people,  to  avoid  the  needless 
sacrifice  of  priceless  Uves.  It  affects  all  theatres  there- 
after erected  and  that  means  all  theatres  not  thereto* 
fore  erected.  And  it  includes  all  theatres  in  process  of 
erection  irrespective  of  the  beginning  of  the  work  thereon 
whether  before  or  after  the  passage  of  the  act.  It  ought  not 
to  be  construed  strictly  in  favor  of  pecuniary  economy  and 
against  human  life  or  limb.  It  ought  to  be  so  construed  sfi 
to  effectuate  the  apparent  intention  of  the  General  Assembly 
exerted  in  the  interest  of  civilized  humanity  to  diminish  a 
danger  incident  to  social  life.  Construed  in  this  Ught  the 
theatre  in  question  is  included  within  the  purview  of  the 
act,  and  the  '' vested  rights"  of  the  defendants  constitute 
no  impediment  to  its  enforcement.  As  was  said  by  Gray, 
C.  J.,  in  Scdem  v.  Maynes,  123  Mass.  372,  374:  ''There  can 
be  no  doubt  of  the  right  of  the  legislature  in  the  exercise  of 
the  police  power  and  for  the  protection  of  persons  and  prop- 
erty against  the  dangers  of  fire,  to  authorize  cities  and  towns, 
by  ordinances  and  by-laws,  to  restrict  or  prohibit  the  erec- 
tion of  wooden  buildings  within  the  municipalities,  or  within 
any  district  thereof.  Respvblica  v.  Duquet,  2  Yeates,  493. 
Wadleigh  v.  Gilman,  3  Fairf.  403.  All  contracts  between 
individuals,  and  even  charters  granted  by  the  State,  are 
subject  to  the  exercise  of  this  power.  CommonwedUh  v. 
Intoxicating  LdquarSy  115  Mass.  153.  Woodlavm  Cemetery 
V.  Everett,  118  Mass.  354.    Munn  v.  Illinois,  94  U,  S.  113. 

''The  St.  of  1872,  c.  243,  has  conferred  on  the  cities  and 
towns  in  this  Conunonwealth  authority  to  pass  such  ordi- 
nances and  by-laws,  and  on  this  court  jurisdiction  in  equity 
to  restrain  the  construction  of  buildings  in  violation  thereof. 
The  case  stated  shows  that  the  City  of  Salem  duly  passed  an 
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ordinanee  providing  that  no  person  should  erect  or  cause  to 
be  erected  a  wooden  building  exceeding  certain  dimensions 
within  a  fire  district,  the  boundaries  of  which  were  fixed  by 
the  same  ordinance;  and  that  the  defendants  b^an  to  erect 
such  a  building  within  those  limits  after  the  ordinance  took 
effect.  The  fact  that,  before  the  passage  of  the  ordinance, 
the  defendants  had  begim  work  on  the  cellar  upon  the  site 
of  the  proposed  building,  and  had  made  a  contract  between 
themselves  for  the  erection  of  the  building,  and  had  bought 
and  prepared  lumber  to  carry  out  that  contract,  does  not 
exempt  them  from  the  operation  of  the  ordinance."  See 
also  KnoxviUe  v.  Bird,  80  Tenn.  121. 

In  fact  the  defendants  concede  the  truth  of  the  proposition 
that  "a  permit  to  build  does  not  bar  the  General  Assembly 
from  enacting  suitable  police  regulations,''  sajdng  that  is 
"a  position  with  which  the  defendants  are  in  entire  accord. 
They  at  once  admit  the  power  of  the  legislatiu'e  to  so  legislate 
as  to  interfere  with  vested  rights,  the  only  question  being, 
has  it  chosen  to  so  exercise  this  power?" 
(4)  For  the  reasons  already  given  this  question  must  be  an- 
swered in  the  affirmative. 

The  defendants  claim  that  even  if  the  amending  act  does 
require  them  to  modify  said  plans  and  specifications,  the 
question  still  remains  what  is  the  extent  of  such  modifica- 
tions, and  more  particularly,  what  is  "an  open  coinrt  or 
space"  within  the  meaning  of  said  act;  that  the  langui^e 
of  said  injunction  is  vague  and  indefinite  in  that  it  does  not 
indicate  what  kind  of  open  ways  or  courts  they  must  con- 
struct in  order  to  comply  with  the  act.  They  contend, 
"that  the  construction  of  covered  courts  or  spaces  open  at 
either  end  for  passing  and  not  open  to  the  sky,  is  the  extent 
of  the  requirement  imposed  by  said  act.  That  this  is  a  sound 
construction  is  supported  by  the  following  reasons: 

"A.  The  legislature  has  expressly  indicated  its  intent  to 
this  effect. 

"It  is  important  to  note  that  in  Public  Laws,  cap.  472, 
sec.  27,  the  provision  regarding  a  coiu*t  adjoining  a  theatre 
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is  as  follows:  'Every  theatre  .  .  .  shall  have  an  open 
court  or  passageway  .  .  .  These  passages  shall  be  open  to 
the  sky  opposite  the  whole  depth  of  the  auditorium."  Here 
there  is  a  provision  in  favor  of  an  open  court,  followed  by 
express  words  providing  that  it  "shall  be  open  to  the  sky." 
Compare  with  this  the  briefer  language  of  the  said  amending 
act  providing  that  'Every  such  building  shall  have  an  open 
court  or  space'  with  absolutely  nothing  said  as  to  an  opening 
to  the  sky.  The  conclusion  must  be  that  the  legislature, 
having  in  mind  the  broader  provisions  of  the  statute  it  was 
modifjring,  chose  to  limit  the  extent  of  the  new  courts  or 
spaces  upwards  by  leaving  out  any  reference  to  the  sky 
altogether. 

"B.  Soimd  reason  for  such  a  rule  indicates  legislative 
intent  to  this  effect. 

"The  earlier  law  provided  only  for  a  court  a  part  of  the 
way  on  one  side  of  a  theatre  only,  and  it  was  not  considered 
a  great  hardship  for  property  owners  in  the  interests  of 
public  safety  to  keep  said  way  open  to  the  sky.  But  when 
the  amending  law  provided  for  courts  throughout  the  entire 
length  of  two  sides  the  public  was  better  protected  while  at 
the  same  time  the  burden  on  the  property  owner  was  in- 
creased. To  offset  this  new  burden,  it  was  wisely  decided, 
in  view  of  the  fact  that  the  public  would  be  as  well  pro- 
tected, to  omit  the  words  'open  to  the  sky,'  thus  allowing 
for  covered  courts. 

"C.  Such  a  rule  results  from  a  strict  construction  of  the 
term  'open  court  or  space'  in  favor  of  the  land  owner  and 
against  the  State. 

"The  authorities  hold  that  this  act,  being  penal  in  char- 
acter, must  be  thus  strictly  construed  in  favor  of  the  land 
owner  and  against  the  State." 

We  have  already  intimated  that  a  life  saving  statute 
ought  not  to  be  so  strictly  construed  in  the  interest  of 
economy  as  to  defeat  its  humane  object  and  purpose;  but, 
on  the  contrary,  should  be  so  construed  as  to  give  effect  to 
the  expressed  and  evident  intention  of  the  legblature.    In 
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Pub.  Laws,  cap.  472,  §  27,  appears  the  first  reference  to 
"open  court  or  passageway."  The  legislature •  evidently 
realized  that  the  words  needed  some  definition  for  later  in 
the  same  section  they  added  the  following  explanatory 
clause  "These  passages  shall  be  open  to  the  sky  opposite  the 
whole  depth  of  the  auditoriimi."  The  words  "open  court" 
therefore  imder  that  statute  meant  a  court  completely  open 
overhead,  one  completely  imcovered;  not  partly  open  and 
not  completely  closed.  And  there  was  good  reason  for  such 
a  requirement  for  when  one  is  in  such  a  «ourt  he  is  outside 
of  the  theatre  and  therefore  in  a  position  of  greater  safety, 
for  nothing  can  fall  upon  him  from  the  inside  of  the  building. 
Having  once  defined  the  expression  "open  court"  it  was  no 
longer  imdefined  and  it  was  not  necessary  to  repeat  the 
definition,  or  to  say  again  the  expression  "open"  means 
"open."  That  would  remain  as  a  definition  imtil  the 
legislature  should  see  fit  to  define  it  anew. 

In  these  circumstances  we  are  of  the  opinion  that  the 
defendants  are  required  by  the  provisions  of  Pub.  Laws, 
1911,  cap.  702,  §  2,  to  build  open  courts,  i.  6.,  passages  open 
to  the  sky,  as  therein  specified.  The  defendant's  appeal  is, 
therefore,  denied  and  dismissed;  the  decree  appealed  from 
is  aflSrmed  and  the  cause  is  remanded  to  the  Superior  Court 
for  further  proceedings. 

Albert  A.  Baker,  for  complainant. 

Irving  Champlin,  Barney  &  Lee,  for  various  interveners. 

William  A.  Spicer,  Jr.,  Edward  P.  Jastram,  Edwards  & 
AngeU,  for  respondents. 


Andbew  E.  Cole  vs.  Davis  Automobile  Co. 

JULY  14,  1911. 

Pusbmt:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)     Rvlu  of  Supreme  Court,    JuriedicHon.    Eetabliehing  Truth  of  Exeeptione. 

The  proTiflion  of  rule  13  of  the  supreme  court  requiring  the  petitioner  in  a 

petition  to  establish  the  truth  of  exceptions,  within  twenty  four  hours  after 
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its  filing  to  deliver  to  the  adverse  party  or  his  attorney  of  record  a  copy 
of  the  petition  and  of  the  affidavits,  is  jurisdictional,  and  where  there  is 
no  proof  of  compliance  with  the  rule,  the  petition  will  be  dismissed. 

Trespass  on  the  Case.  Heard  on  motion  of  defendant 
to  dismiss  plaintifif's  petition  to  establish  truth  of  his  ex- 
ceptions and  granted. 

Johnson,  J.  This  is  an  action  of  trespass  on  the  case 
for  negligence.  After  verdict  for  the  plaintiff,  in  the 
Superior  Court,  for  $320,  the  plaintiff  moved  for  a  new  trial 
upon  the  question  of  damages,  on  the  ground  that  the 
damages  were  inadequate.  This  motion  was  denied  and  the 
plaintiff  excepted  and  filed  his  bill  of  exceptions.  Said  bill 
of  exceptions  was  disallowed  June  10,  1910,  by  the  justice 
who  presided  at  the  trial  ''for  the  reason  that  no  transcript 
of  testimony  in  the  case  is  presented  to  the  court  and  in  the 
opinion  of  the  court  such  a  transcript  is  necessary  in  this 
case."  June  13, 1910,  plaintiff  filed  in  this  coiui;  his  petition 
to  establish  the  truth  of  his  exceptions,  as  follows:  "To 
the  Honorable  Supreme  Court  of  the  State  of  Rhode  Island: 

"Respectfully  represents  Andrew  E.  Cole  of  the  City  and 
County  of  Providence,  and  State  of  Rhode  Island: — 

"First.  That  on  the  9th  day  of  February,  A.  D.  1910  in 
the  Superior  Court  within  and  for  said  Providence  County  he, 
as  plaintiff,  recovered  a  verdict  before  his  Honor  Charles  F. 
Steams,  justice  of  said  Superior  Court,  sitting  with  a  jury, 
for  the  smn  of  three  hundred  twenty  dollars  in  a  certain 
action  then  and  there  pending  by  due  and  legal  process  of 
law  against  the  Davis  Automobile  Company,  a  corporation 
duly  incorporated,  and  organized  imder  the  laws  of  the  State 
of  Rhode  Island,  and  doing  business  in  said  Providence 
County. 

"Second.  That  on  the  16th  day  of  February  A.  D.  1910 
the  plaintiff  filed  a  motion  for  a  new  trial  in  said  cause  in 
said  Superior  Court,  and  gave  due  notice  thereof  to  the 
defendant  corporation  according  to  law;  that  on  the  19th 
day  of  May,  A.  D.  1910  after  hearing  the  parties  on  said 
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motion  the  said  Justice  Steams  refused  the  plaintiff  a  new 
trial  of  the  said  action. 

"Third.  That  on  the  27th  day  of  May,  A.  D.  1910 
within  seven  days  after  receiving  notice  from  the  clerk  of 
said  Superior  Court  of  said  decision  denying  said  motion  the 
plaintiff  gave  notice  of  his  intention  to  prosecute  his  bill  of 
exceptions  upon  said  decision  refusing  said  new  trial  in  said 
cause  to  the  Supreme  Court,  and  then  and  there  on  said 
27th  day  of  May,  A.  D.  1910  filed  his  bill  of  exceptions  in 
accordance  with  his  said  notice,  and  now  on  file  in  said 
Superior  Court,  and  that  his  Honor  Justice  Steams  on  the 
10th  day  of  Jime  A.  D.  1910  disallowed  said  bill  of  excep- 
tions, and  then  and  there  returned  the  same  to  the  clerk  of 
the  said  Superior  Court.  And  the  plaintiff  alleges  that  his 
said  bill  of  exceptions  is  true  and  correct  and  should  be 
allowed  and  established. 

"Wherefore  the  plaintiff  prays  that  his  exceptions  may  be 
established  before  this  Honorable  Supreme  Court,  and  that 
the  same  be  heard,  and  the  same  proceedings  taken  as  if 
said  exceptions  had  been  duly  allowed  and  filed,  and  that 
this  Honorable  Court  will  order  the  clerk  of  the  Superior 
Court  to  certify  and  transmit  to  the  clerk  of  the  Supreme 
Court  the  papers  in  said  cause,  and  that  a  new  trial  may  be 
granted  the  plaintiff  of  said  cause  upon  the  amount  of 
damages  to  which  the  plaintiff  may  be  entitled  as  prayed  for 
in  said  motion  for  a  new  trial. 
"Wherefore,  etc. 

Andrew  E.  Cole 
By  his  Attomeys 
A.  B.  Crafts 
A.  A.  Capotosto, 

"I,  Albert  B.  Crafts,  of  the  City  of  Cranston,  in  said 
Providence  County  on  oath  make  aflSidavit  to  the  truth  of 
the  allegations  of  fact  contained  in  the  foregoing  petition. 

Albert  B.  Crafts. 
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"Providence,  So. 

In  Providence  in  the  County  of  Providence  on  this  10th 
day  of  June,  A.  D.  1910. 
Before  me, 

Ernest  P.  B.  Atwood, 

Notary  Public. 

September  27,  1910,  defendant  filed  a  motion  to  dismiss 
said  petition  to  establish  the  truth  of  the  exceptions,  upon 
the  following  grounds: 

"  1.  The  plaintifif  did  not,  within  twenty-four  hours  after 
the  filing  of  his  petition,  deliver  a  copy  of  the  same  to  the 
defendant  or  its  attorney  of  record,  as  required  by  Rule  13 
of  this  Court. 

"2.  Said  petition  is  not  verified  by  affidavit  accompany- 
ing  the  same,  as  required  by  Rule  13  of  this  Court. 

"3.  The  plaintiff  has  not  set  forth  all  facts  material  to 
the  rulings  upon  which  his  exception  is  based,  as  required 
by  Rule  13  of  this  Court. 

"4.  The  plaintifif 's  motion  for  a  new  trial  is  improper 
since  it  is  not  a  motion  for  a  new  trial  generally,  but  a  motion 
for  a  new  trial  to  be  limited  to  the  single  question  of  damages. 

''5.  The  Superior  Court  has  no  jurisdiction  to  entertain 
a  motion  for  a  new  trial  unless  it  is  a  motion  for  a  new  trial 
generally." 

In  support  of  said  motion  the  affidavits  of  Harry  J,  Wil- 
liams, Thomas  A.  Carroll  and  Walter  P.  Suesman,  attorneys 
for  the  defendant,  denying  that  any  copy  of  the  petition  to 
establish  the  truth  of  the  exceptions  had  been  served  upon 
them,  were  presented. 

The  plaintiff  presented  the  affidavits  of  Albert  B.  Crafts 
and  Mary  Joseph,  as  follows: 

"I,  Albert  B.  Crafts,  on  oath  make  affidavit  and  say  that 
as  attorney  for  the  plaintiff,  I  drew  the  petition  to  establish 
said  bill  of  exceptions;  that  I  have  no  exact  recollection  of 
service  of  a  copy  thereof  on  defendant's  attorneys,  but  that 
my  invariable  custom  was  at  that  time  and  since  to  see  that 
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notices  and  copies  were  served  upon  the  defendant's  attor- 
neys in  proper  season;  that  m  said  case,  I  know  that  I 
consulted  Rule  13,  of  this  court,  and  annexed  my  affidavit 
to  said  petition;  that  in  almost  every  case,  I  instructed  Miss 
Mary  Joseph,  my  stenographer,  who  had  been  a  long  time 
in  my  emplojmient,  and  understood  such  matters,  to  serve, 
and  how  to  serve,  the  papers,  and  saw  that  she  started  from  my 
office  for  such  purpose,  and  enquired  of  her  before  the  time 
limited  had  expired,  if  she  had  served  the  same,  and  should 
have  remembered  if  there  had  been  any  omission  to  serve  a 
copy  of  said  petition  brought  to  my  knowledge;  that  I  have 
usually  and  invariably,  I  think,  kept  the  sworn  proof  of  such 
service  in  my  own  office,  until  or  unless  objection  was  made,  as 
such  proof  would  be  less  apt  to  be  lost  or  mislaid  in  my  papers, 
than  in  court;  that  I  invariably  have  three  copies  made  of  all 
court  papers,  affidavits,  pleas,  bills  of  exceptions,  petitions 
to  establish  exceptions,  etc.,  etc.,  and  supply  opposing 
counsel  with  copies  thereof,  as  a  matter  of  courtesy,  if  not 
required  by  rule  or  law;  that  among  my  papers  in  said  case, 
is  only  one  copy  of  said  petition;  that  sometime  last  week, 
Harry  Williams,  one  of  the  attorneys  for  the  defendant, 
informed  me  over  the  telephone  that  among  the  papers  in 
the  case,  in  his  hands  or  in  those  of  Carroll  &  Suesman,  the 
other  attorneys  for  the  defendant,  he  had  seen  a  copy  of  the 
said  petition  to  establish  said  bill  of  exceptions,  but  that 
there  was  no  notice  attached  to  the  same;  that  Tuesday, 
February  14,  1911,  he  also  informed  me  that  he  had  seen 
said  copy  among  the  papers  of  the  defendant's  attorneys, 
either  his,  or  Carroll  &  Suesman 's." 

''I,  Mary  Joseph,  being  formerly  stenographer  of  said 
A.  B.  Crafts,  make  affidavit  and  say.  That  I  have  read  the 
affidavit  of  A.  B.  Crafts  above,  and  know  that  the  statement 
therein  of  his  custom  as  to  service  of  notices  and  copies 
of  papers,  is  correct,  and  also  as  to  his  custom  of  keep- 
ing in  the  office  the  sworn  proof  of  such  service;  that 
I  have  no  recollection  of  any  omission  to  serve  a  copy  of 
said  petition  to  establish  said  bill  of  exceptions,  and  Imow 
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that  I  should  have  remembered  any  such  omission  if  I  had 
failed  or  forgotten  to  do  so.  I  further  depose  and  say  that 
I  served  nimierous  notices,  and  petitions  in  the  above  case, 
and  left  same  with  either  Mr.  Carroll,  or  Mr.  WiUiams,  but 
have  no  recollection  of  serving  the  petition  referred  to  in 
Mr.  Craft's  affidavit.'' 

It  appears  that  the  petition  to  establish  the  exceptions 
was  sworn  to  by  A.  B.  Crafts,  one  of  plaintifif's  attorneys. 

From  the  affidavits  it  appears  that  there  is  no  proof  of 
compUance  with  rule  13  in  the  matter  of  notice.  Neither 
plaintiff's  attorney  nor  his  stenographer  swore  to  any  service 
of  a  copy  of  the  petition,  but  only  to  a  custom  of  plaintifif's 
attorney. 
(1)  Rule  13  of  this  court  is  as  follows:  "Every  petition  to 
estabUsh  the  truth  of  exceptions  shall  be  verified  by  affidavit 
accompanying  the  petition,  setting  forth  the  rulings  upon 
which  the  exceptions  are  based;  and  every  petition  to  deter- 
mine the  correctness  of  a  transcript  of  testimony  shall  be 
accompanied  by  affidavit,  setting  forth  that  the  transcript 
certified  by  the  court  stenographer  is  correct  or  incorrect, 
as  the  case  may  be,  and  if  incorrect,  in  what  particular; 
and  the  petitioner  shall  within  twenty-four  hours  after  the 
filing  of  his  petition  deliver  to  the  adverse  party  or  his 
attorney  of  record  a  copy  of  the  same  and  of  the  affidavits. 
The  adverse  party  may  file  counter  affidavits  within  ten 
days  after  receiving  the  copies  aforesaid,  and  the  court  may 
grant  further  time  to  the  petitioner  to  reply,  in  its  discretion; 
and  thereafter  the  petition  shall  stand  for  assignment  and 
hearing  on  motion  of  either  party." 

By  virtue  of  cap.  274,  §  7  of  Gen.  Laws,  1909,  the  Supreme 
and  Superior  Courts  may,  from  time  to  time,  make  and 
promulgate  rules  for  regulating  practice  and  conducting 
business  therein,  in  matters  not  expressly  provided  for  by 
law.  Cap.  298,  §  21,  Gen.  Laws,  1909,  provides:  "If  the 
justice  who  presided  at  the  trial  shall,  for  a  period  of  twenty 
days  after  a  bill  of  exceptions  has  been  filed,  fail  to  act  upon 
or  return  the  same,  or  shall  disallow,  alter,  or  refuse  to  alter 
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the  same,  and  either  party  is  aggrieved  thereby,  the  truth 
of  the  exceptions  may  be  established  before  the  supreme 
court  upon  petition  stating  the  facts,  filed  within  thirty 
dajrs  after  the  filing  of  the  bill  of  exceptions  in  the  superior 
court;  and  thereupon,  the  truth  of  the  exceptions  being 
established  in  such  manner  as  the  court  shall  by  rule  pre- 
scribe, they  shall  be  heard  and  the  same  proceedings  taJcen 
as  if  the  exceptions  had  been  duly  allowed  and  filed.  And 
upon  such  petition  being  filed,  the  supreme  court  may  order 
the  clerk  of  the  superior  court  to  certify  and  transmit  to 
the  clerk  of  the  supreme  court  the  papers  in  the  cause." 

In  Smith  v.  Haskell  Mfg.  Co.,  28  R.  I.  91,  this  court  had 
under  consideration  rule  32  of  the  Superior  Court  prescrib- 
ing the  notice  to  be  given  the  adverse  party  of  the  filing  of  a 
bill  of  exceptions.  The  provision  for  notice  prescribed  by 
said  rule  was  held  to  be  jurisdictional.  This  court,  p.  93, 
said:  "Upon  the  adoption  of  a  rule  so  authorized,  the  same 
became  a  part  of  the  law  of  the  State,  and  governs  the 
subject-matter  to  which  it  relates,  and  can  not  be  ignored. 
As  it  is  of  statutory  origin,  it  can  be  changed,  modified,  or 
repealed  only  in  the  manner  provided  by  statute.  Obedience 
to  its  mandate  became  a  necessary  step  in  the  procedure  to 
be  taken  in  the  prosecution  of  bills  of  exceptions."  This 
statement  is  equally  applicable  to  the  rule  imder  considera- 
tion in  this  case. 

There  is  no  need  for  the  consideration  of  the  other  grounds 
set  out  in  the  motion  to  dismiss. 

The  motion  to  dismiss  the  plaintiff's  petition  to  establish 
the  truth  of  his  exceptions  is  granted  and  the  petition  is 
dismissed. 

A.  B.  Crafts,  A,  A.  Capotosto,  for  plaintiff. 
Harry  J.  Williams,  Thomas  A.  Carroll,  Walter  P.  Suesman. 
for  defendant. 
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Edward  E.  Arnold  et  als.  vs.  Charles  M.  Tyler  et  als. 

JULY  15,  1911. 
Present:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)  Totm  Councils  Have  Exclusive  Control  of  Highway  Repairs, 
Under  the  provisions  of  Gen.  Laws,  1909,  cap.  83,  sec.  1,  the  town  councils  of 
the  towns  are  given  exclusive  control  over  the  repair  and  improvement  of 
the  highways,  causeways  and  bridges  within  their  respective  towns,  and  the 
action  of  a  financial  town  meeting  in  appointing  a  committee  to  supervise 
highway  and  bridge  improvements  and  repairs  and  to  expend  the  appro- 
priations therefore,  is  invalid. 

Bill  in  Eqihty.  Heard  on  appeal  from  decree  of  Superior 
Court  and  aflarmed. 

Sweetland,  J.  This  is  a  bill  in  equity  in  which  the 
complainants,  taxpayers  of  the  town  of  Coventry  and  also 
members  of  the  town  council  of  said  town  at  the  time  of 
filing  said  bill,  pray,  among  other  things,  that  the  respond- 
ents, who  are  members  of  a  committee  appointed  by  the 
annual  financial  town  meeting  of  said  town  held  on  May 
31st,  1909,  "be  restrained  and  enjoined  from  repairing, 
amending  or  meddling  with  any  of  the  highways  and  bridges 
of  said  town."  The  cause  is  before  us  upon  an  appeal  from 
the  final  decree  of  the  Superior  Court  wherein  the  said 
respondents,  who  are  members  of  said  committee,  "are  re- 
strained and  enjoined  from  doing  any  of  the  work  of  repair 
and  amendment  on  existing  highways  and  bridges  in  the 
town  of  Coventry." 

At  a  meeting  of  the  taxpaying  electors  of  said  town  held 
on  May  31st,  1909,  it  was  voted,  among  other  things,  as 
follows: 

"Voted  that  the  sum  of  $7300  is  hereby  appropriated  for 
highway  improvements,  said  sum  or  any  part  thereof  to  be 
expended  upon  such  highways  and  at  such  places  as  may  be 
designated  by  a  committee  of  five  tax  payers,  to  be  chosen 
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and  elected  at  this  meeting,  and  all  such  work  shall  be  done 
by  contract.  Said  committee  is  hereby  authorized  to  make 
such  contracts.  This  appropriation  shall  be  known  as  the 
'Highway  Improvement  Fund'  and  the  Town  Treasurer  is 
hereby  forbidden  to  pay  out  any  of  said  fund  upon  any 
order  or  voucher  excepting  that  of  said  committee.  Said 
conmiittee  shall  be  allowed  their  reasonable  expenses,  but 
they  shall  not  be  allowed  any  salary.  And  the  following 
are  hereby  elected  as  such  committee,  Charles  M.  Tyler, 
Henry  A.  Sisson,  Searles  Capwell,  Isaac  Fiske,  and  James  A. 
Andrews. 

"Voted  that  the  committee  heretofore  appointed  to  make 
and  supervise  highway  improvements  be  and  they  are 
hereby  authorized  and  directed  to  make  all  necessary  repairs 
on  the  bridges  at  Harris  and  at  Arkwright.  Eight  hundred 
dollars  or  so  much  thereof  as  is  necessary  to  properly  repair 
the  bridge  at  Harris  and  five  hundred  dollars  or  so  much 
thereof  as  is  necessary  to  properly  repair  the  bridge  at 
Arkwright,  are  hereby  appropriated  for  said  repairs.  These 
appropriations  are  to  be  parts  of  the  appropriation  of  $7300 
made  this  day  for  highway  improvements,  and  the  Town 
Treasurer  is  hereby  directed  and  authorized  to  pay  for  such 
repairs  only  upon  a  written  voucher  or  vouchers  signed  by 
said  committee  or  a  majority  thereof.  Said  work  shall  be 
done  imder  contract." 

Upon  the  authority  of  these  votes  of  the  financial  town 
meeting  the  said  committee  proceeded  to  begin  the  work  of 
repairing  and  amending  certain  highways  and  bridges  in 
said  town  of  Coventry,  and  continued  until  they  were 
restrained  by  a  preliminary  injunction  entered  in  this  cause. 
(1)  Section  1,  Chapter  72,  Gen.  Laws,  1896,  now  section  1, 
Chapter  83,  Gen.  Laws,  1909,  is  as  follows:  "All  highways, 
causeways  and  bridges,  except  as  is  hereinafter  provided, 
lying  and  being  within  the  bounds  of  any  town,  shall  be 
kept  in  repair  and  amended,  from  time  to  time,  so  that  the 
same  may  be  safe  and  convenient  for  travellers  with  their 
teams,  carts  and  carriages  at  all  seasons  of  the  year,  at  the 
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proper  charge  and  expense  of  the  town,  under  the  care  and 
direction  of  the  town  council  of  such  town."  Under  this 
section  the  town  councils  of  the  towns  are  given  exclusive 
control  over  the  repair  and  improvement  of  the  highways, 
causeways  and  bridges  within  their  respective  towns.  So 
far  as  the  financial  town  meeting  of  Coventry  or  the  com- 
mittee appointed  by  said  town  meeting  has  attempted  to 
interfere  with  such  exclusive  control  their  action  is  im- 
warranted  and  invalid. 

The  final  decree  of  the  Superior  Coiul;  entered  in  said 
cause  is  affirmed  and  the  cause  is  remanded  to  the  Superior 
Coiuii  for  further  proceedings. 

E.  K.  Parker,  for  complainants. 

Quinn  &  Keman,  for  respondents. 


William  J.  Faulkner  et  ux,  vs.  Edward  Rocket  et  al. 

JUNE  27,  1911 
Pbebemt:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)  Trespass  Quare  Clausum,    Pleading.    Burden  of  Proof. 

In  an  action  of  trespass  quare  clausum  where  the  declaration  alleged  seisin 
in  fee  simple  as  well  as  possession  of  the  locus,  the  plea  of  (a)  hberum  tene- 
mentum;  (b)  of  a  public  highway  and  (c)  of  a  private  way,  admitted  posses- 
sion of  plaintiff  and  the  commission  of  the  acts  complained  of,  and  being 
traversed  cast  the  burden  of  proof  upon  defendant. 

(2)  Same. 

In  an  action  of  trespass  quare  clausum,  replication  setting  up  (a)  adverse 
possession  and  (b)  abandonment,  to  a  plea  of  a  private  way,  denies  the 
existence  of  such  right  of  way  and  casts  the  burden  of  proof  of  such  adverse 
possession  and  abandonment  upon  plaintiff. 

(3)  Trespass  Quare  Clausum.    Pleading, 

In  an  action  of  trespass  quare  clausimi  defendant  pleaded  (a)  the  general 
issue;  (b)  a  public  highway;  (c)  a  private  way  and  (d)  liberum  tenementum. 

Held,  following  Lavin  v.  Dodge,  30  R.  I.  8,  that  the  plea  of  the  general  issue 
would  be  disregarded. 

(4)  Deeds.    Streets.     Title  in  Streets.    Boundaries. 

Where  the  owner  of  land  platted  it  and  sold  lots  thereon  bounding  the  same  on 
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a  Bireet  or  way,  the  adjacent  lot  owners  by  such  conveyances  acquired  a 
right  of  way  over  the  same,  and  title  in  fee  not  only  in  the  lot  described  as 
bounding  on  the  way,  but  also  in  one-half  of  the  width  of  the  way  in  front 
of  and  adjacent  to  his  lot. 

<5)     Trespass  Quare  Clausum.    Deeds,    Occupation  Lines, 

In  an  action  of  trespass  quare  clausum,  where  the  later  conveyances  had  been 
made  by  occupation  lines  rather  than  by  metes  and  boimds,  courses  and 
distances,  plaintiff  could  properly  show  what  he  and  his  ancestors  in  title 
had  actually  occupied  and  enclosed  under  a  claim  of  right  and  what  the  de- 
fendant and  her  ancestors  in  title  had  actually  occupied. 

<6)    Extinguishment  of  Easement,    Evidence. 

In  an  action  of  trespass  quare  clausum  where  defendant  pleaded  that  the  locus 
was  a  private  way;  as  it  appeared  that  the  locus  had  been  enclosed  for  many 
years,  on  the  east  by  a  stone  wall;  by  a  fence  on  the  west  and  the  land  so 
fenced  off  had  been  for  many  years  in  the  use  of  the  plaintiff  and  defendant 
for  purposes  incident  to  private  ownership  and  inconsistent  with  its  use  as  a 
way,  and  so  far  as  appeared  had  never  been  used  as  a  way  by  anyone, 
pl^tiff  could  properly  show  all  the  facts  and  circimistances  of  the  original 
building  of  the  fences  and  the  occupation  of  the  land,  so  as  to  show  that  the 
original  easement  imposed  on  the  land  had  either  been  extinguished  or 
renounced  by  the  parties  entitled  to  the  fee  in  the  land  covered  by  the  way, 
by  their  use  and  occupation  thereof,  and  by  the  maintenance  of  the  fences. 

{7)    Estoppel.    Deeds.    Easements.    ErHnguishment. 

The  fact  that  deeds  to  a  party  and  his  ancestors  in  title  mentioned  away,  lane 
or  street  as  a  boundary  of  the  land  does  not  estop  him  from  showing  an 
extinguishment  of  the  easement  either  by  mutual  abandonment  or  by 
adverse  possession. 

<8)     Trespass  Quare  Clausum.    Evidence. 

In  an  action  of  trespass  quare  clausum  question  asked  of  plaintiff,  ''At  the 
time  you  were  purchasing  that  land  did  grantor  take  you  over  the  land?" 
was  admissible,  as  the  land  being  bounded  on  one  side  "by  a  lane,"  plaintiff 
might  properly  show  the  location  of  the  "lane,"  thus  defining  the  extent  and 
limits  of  the  lot  claimed  by  his  g;rantors  and  of  which  they  put  him  in  posses- 
sion. 

As  there  were  no  physical  indications  of  a  "lane,"  plaintiff  had  the  right  to 
establish  by  parol  evidence  the  actual  occupation  line  of  the  lot  so  bounded, 
and  the  admissions  and  declarations  of  his  grantor,  who  was  then  deceased, 
were  admissible  for  that  purpose. 

(9)    Easements.    Extinguishment.    Declarations,    Evidence. 

The  declarations  of  his  grantor  were  also  admissible  upon  the  question  of 
grantors'  "adverse  possession,"  as  tending  to  show  extinguishment  or 
abandoiunent  of  the  easement  once  existing  over  a  portion  of  the  land  con- 
veyed by  the  deed. 

•(10)    Possession.    Evidence.    Declarations. 

Declarations  by  persons  in  possession  of  lands  as  to  the  character  of  their 
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poeseesion,  are  admissible  upon  the  question  whether  such  possession  was 
adverse. 

(11)  Adverse  Possession,    Use  and  Occupation, 

In  an  action  of  trespass  quare  clausum,  plaintiff  might  properly  be  inter-  . 
rogated  as  to  his  use  and  occupation  of  all  the  land  included  within  the  fences 
of  his  lot  from  the  time  he  received  the  deed,  for  the  purpose  of  establishing 
a  title  by  "adverse  possession '*  through  the  plaintiff  and  his  ancestors  in 
title.  It  was  also  pertinent  to  the  question  of  the  abandonment  of  an 
alleged  right  of  way  for  the  defendant;  also  in  proof  of  the  possession  by 
plaintiff  of  said  land  at  the  time  the  first  trespass  was  committed. 

(12)  Trespass  Qvare  Clausum.    Evidence,    Adverse  Possession,    Extent  of 
Premises  Conveyed, 

In  an  action  of  trespass  quare  clausum  evidence  of  an  ancestor  in  title  of  plain- 
tiff is  admissible  to  prove  that  the  description  in  the  deed  from  him  to  his 
grantee  included  all  and  was  the  same  as  the  land  described  in  plaintiff's 
declaration;  that  he  held  it  in  full  "adverse  possession"  and  the  actual 
extent  and  limits  of  the  premises  intended  to  be  and  actually  conveyed  by 
him  and  the  condition  of  the  land  adjoining  him  on  the  north  during  his  said 
ownership. 

(13)  Trespass  Quare  Clausum,    Fence  as  Boundary  Line.    Evidence,    Adverse 
Possession, 

In  an  action  of  trespass  quare  clausim:!  plaintiff  might  properly  prove  that  the 
division  fence  between  plaintiff  and  defendant  had  been  recognized  and  ac- 
quiesced in  by  the  parties  as  a  true  dividing  and  boundary  line  for  a  length  of 
time  greater  than  or  equal  to  the  period  prescribed  by  the  statute  of  limita- 
tions. 

(14)  Trespass  Quare  Clausum,    Evidence.    Commission  of  Trespass, 

In  an  action  of  trespass  quare  clausum  plaintiff  may  show  by  testimony 
corroborative  of  his  own,  the  commission  of  the  trespass  alleged. 

(15)  Decision  by  Justice  Sitting  Without  Jury,    Exceptions. 

Gen.  Laws,  1909,  cap.  298,  sec.  10  provides  that  "Exceptions  to  rulings,  direc- 
tions and  decisions  made  during  a  hearing  in  a  cause  heard  by  the  court 
without  a  jury  or  during  a  trial  by  a  jury  shall  be  taken  immediately; 
exceptions  to  a  decision  upon  a  motion  for  anew  trial  or  to  ih^  final  decision 
in  a  cause  heard  by  the  court  without  a  jury  may  be  taken  by  filing  the  same 
in  the  office  of  the  clerk  within  seven  days  after  notice  of  the  decision. 

In  an  action  tried  before  a  justice  sitting  without  a  jury  at  the  conclusion  of 
plaintiff's  testimony  and  after  a  long  argument  upon  the  evidence,  decision 
was  given  and  five  days  thereafter  exception  was  taken  to  such  decision. 

Held,  that,  the  decision  was  not  made  "during  a  hearing"  in  the  sense  of  the 
statute,  and  exception  was  taken  in  due  time. 

Trespass  Quare   Clausum.    Heard  on  exceptions  of 
plaintiff  and  sustained. 
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Parkhxjrst,  J.  This  is  an  action  of  trespass  quare 
clausum  fregit  brought  by  the  plaintiffs  against  the  de- 
fendants; tried  before  the  Presiding  Justice  of  the  Superior 
Court,  June  7,  1910,  without  a  jury;  and  now  before  this 
court  on  the  plaintiffs'  bill  of  exceptions  to  certain  rulings 
of  said  justice  at  said  trial  and  to  the  decision  given  by  him 
for  the  defendants  at  the  close  of  the  plaintiffs'  testimony 
in  said  case. 

The  state  of  the  pleadings  is  as  follows:  The  plaintiffs, 
William  J.  Faulkner  and  Hannah  M.  Faulkner,  his  wife, 
in  their  declaration  alleged  themselves  to  be,  on  March  14th, 
1903,  seized  and  possessed  in  fee  simple,  as  tenants  in  com- 
mon, of  a  certain  lot  of  land  in  Warren,  in  this  State,  de- 
scribing the  same  by  metes  and  bounds,  and  that  the  de« 
fendants,  Edward  Rocket  and  Bridget  Rocket,  on  said  date 
and  at  other  times  between  said  date  and  the  date  of  the 
plaintiffs'  writ  (October  8,  1903),  with  force  and  arms 
broke  and  entered  the  plaintiffs'  said  close  and  committed 
sundry  trespasses  thereon. 

The  defendants  pleaded: 

First.    The  general  issue. 

Second.  That  a  public  highway  existed  along  the  north- 
erly part  of  said  close  and  that  the  alleged  trespasses  were 
acts  lawfully  committed  by  the  defendants  upon  that  part 
of  said  close  over  which  said  highway  existed  in  the  proper 
use  by  them  thereof. 

Third.  That  a  private  way,  fifty  feet  in  width,  existed 
along  the  northerly  part  of  said  close  (called  Taylor  street), 
the  southerly  line  thereof  being  two  himdred  feet  north 
from  the  northerly  line  of  Vernon  Street  (named  in  said 
declaration),  which  by  grant  said  defendant  Bridget  Rocket, 
as  owner  in  fee  simple  of  land  boimding  southerly  on  said 
way,  and  her  husband,  said  Edward  Rocket,  had  right  to 
use,  stating  particularly  from  and  through  whom  they 
claimed  this  right,  and  that  the  alleged  trespasses  were  acts 
lawfully  committed  by  the  defendants  upon  that  part  of 
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said  close  over  which  said  private  way  existed  in  the  proper 
use  by  them  thereof. 

Fourth.  Liberum  tenementum  of  the  defendant  Bridget 
Rocket  in  said  close,  defendant  Edward  Rocket  justifying 
as  her  servant  thereon. 

The  plaintiffs  joined  issue  on  the  first  plea;  traversed  the 
second  and  fourth  pleas;  and  to  the  third  plea  replied: 

First    Traversing  it. 

Second.  That  the  plaintiffs  and  all  others  from  whom 
they  derive  title,  had  been  for  more  than  twenty  years 
before  said  March  14,  A.  D.  1903  (the  date  of  the  first  tres- 
pass by  the  defendants),  in  the  uninterrupted,  quiet,  peace- 
able and  actual  seisin  and  possession  of  the  entire  close,  as 
specifically  set  forth,  boimded  and  described  in  said  declarap- 
tion,  claiming  the  same  as  their  proper,  sole  and  rightful 
estate  in  fee  simple. 

Third,  That  said  defendant,  Bridget  Rocket,  and  her 
predecessors  in  title  to  her  said  land,  for  more  than  twenty 
years  before  said  March  14,  A.  D.  1903,  had  renoimced  and 
abandoned  her  and  their  easement  in  said  private  way,  and 
her  and  their  right  to  use  the  same  in  manner  and  for  the 
purposes  alleged  in  defendants'  said  third  plea. 

The  defendants  made  rejoinder  to  the  second  and  third 
replications  to  the  third  plea  by  traversing  the  same. 

By  agreement  of  counsel,  matters  alleged  in  the  declara- 
tion and  not  specially  answered  by  the  special  pleas  were 
permitted  to  be  shown  under  the  general  issue  with  the  same 
effect  as  if  pleaded. 

The  effect  of  the  pleadings  as  above  set  forth,  was  as 
follows:  The  declaration  alleges  seisin  in  fee  simple,  as 
well  as  possession,  by  the  plaintiffs  of  the  land  described  by 
metes  and  bounds  therein. 
(1)  Trespass  quare  clausum  fregit  does  not  try  the  title  of  the 
plaintiffs  in  the  land;  the  gist  of  the  action  is  the  injury 
done  to  their  possession;  as  was  said  in  Lavin  v.  Dodge, 
30  R.  I.  8,  at  p.  11:  ''The  gist  of  this  action  is  the  injury 
to  the  possession.     'In  trespass  and  ejectment,  which  is  an 
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action  distinctively  to  try  title,  upon  a  plea  of  the  general 
issue  the  plaintiff  must  prove  title  as  a  sine  qua  non  of 
maintaining  an  action.  In  trespass  quare  cUiusum,  posses- 
sion alone  is  sufficient  to  maintain  the  action  unless  the 
defendant  defends  upon  the  groimd  that  the  title  was  in  him 
and  hence  that  there  was  no  trespass,  in  which  case  the 
defendant  must  Specially  plead  title  in  himself,  or  liberum 
tenementum,  as  it  is  called.'    Schceffer  v.  Brown,  23  R.  I.  364. 

"  *The  action  being  trespass  quare  claiisum,  the  only 
issues  were  the  possession  of  the  plaintiff  and  the  acts  of 
trespass  by  the  defendant.  .  .  .  The  question  of  title 
in  such  an  action  is  only  put  in  issue  upon  the  setting 
up  of  title  in  the  defendant/  Sayles  v.  Mitchell,  22  R.  I. 
238. 

"When  the  defendant  pleaded  liberum  tenementum  there 
can  be  no  question,  under  the  authorities,  but  that  he  ad- 
mitted the  possession  of  the  plaintiff  and  the  committing  of 
the  acts  complained  of,  and  assumed  the  burden  of  estab- 
lishing his  title  by  a  preponderance  of  the  testimony.  Car- 
penter V.  Logee,  24  R.  I.  383.  See  also  Wilbur  v.  Peckham, 
22  R.  I.  284;  City  of  Protridence  v.  Adams,  10  R.  I.  184." 
See  also  2  Greenleaf  on  Ev.  §§  613,  626;  I  Chitty  PL  pp.  195 
et  seq. 

The  plea  of  liberum  tenementum,  which  was  traversed, 
admitted  the  plaintiffs'  possession  and  the  commission  of 
the  acts  complained  of,  but  claimed  the  land  to  belong  to 
the  defendant,  Bridget  Rocket.  Greenleaf 's  Evidence,  V.  2, 
sec.  626;  Lavin  v.  Dodge,  supra,  and  cases  cited. 

The  plea  of  a  public  highway,  which  was  traversed,  also 
admitted  the  plaintiffs'  possession  and  the  commission  of 
said  acts,  but  justified  the  same  as  acts  necessary  for  the 
proper  use  of  said  highway. 

In  both  the  last  named  pleas  the  burden  of  proof  was  upon 
the  defendants. 

The  plea  of  a  private  way  for  the  defendant  Bridget 
Rocket  also  admitted  the  plaintiffs'  possession  and  the  com- 
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mission  of  the  said  acts^  but  justified  the  same  as  acts 
necessary  for  the  proper  use  of  said  private  way. 

The  plaintiffs'  traverse  of  the  same  put  the  burden  of 
proof  upon  the  defendants. 

(2)  The  plaintiffs'  replications  setting  up  "adverse  posses- 
sion" and  ''abandonment"  denied  the  existence  of  such 
right  of  way  for  the  defendants,  but  put  the  burden  of 
proof  of  such  ''adverse  possession"  and  "abandonment" 
upon  the  plaintiffs. 

(3)  As  was  held  in  the  case  of  Lavin  v»  DodgCj  supray  the  plea 
of  general  issue  in  this  case  is  to  be  disregarded. 

Upon  the  issues  as  thus  determined  by  the  pleadings  the 
parties  proceeded  to  trial  before  a  judge  without  a  jury. 
The  plaintiffs  produced  in  evidence  numerous  exhibits: 

1.  Three  plats,  marked  Exhibits  A.,  B.  and  C.  made  by 
Charles  Estes,  Surveyor,  and  hereinafter  referred  to  as 
Plats  I,  II,  and  III.  Plat  I  is  the  close  described  in  the 
declaration  as  it  appeared  September  3, 1903,  a  month  prior 
to  the  date  of  the  writ.  Plat  II  was  made  June,  1904,  and 
includes  the  plaintiffs'  said  close,  land  of  the  Rockets  and 
the  Arnold  lot  lying  west  of  plaintiffs'  said  close  as  it  then 
appeared.  Plat  III  is  a  representation,  so  far  as  can  be 
ascertained  from  recorded  deeds,  of  certain  parts  of  a  plat 
of  land  referred  to  in  said  deeds  as  belonging  to  and  made  by 
Burr  &  Smith  in  1847,  with  the  superimposition  upon  the 
same  of  the  plaintiffs',  defendants'  and  other  persons' 
present  land  that  was  originally  comprehended  within  said 
Burr  &  Smith  Plat. 

The  several  plats  are  here  reproduced  for  convenience  of 
reference,  so  that  this  opinion  may  be  more  easily  under- 
stood. 

2.  By  agreement  of  counsel,  a  certificate,  marked  Exhibit 
D,  from  the  Town  Clerk  of  Bristol,  where  the  land  was 
originally  situated,  that  neither  the  said  Bum:  &  Smith  Plat, 
nor  any  copy  or  record  thereof  could  be  foimd  in  his  office. 

3.  By  agreement  of  counsel,  three  abstracts  of  title  from 
the  Bristol  and  Warren  Records,  marked  Exhibits  E,  F,  and 
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G,  all  setting  forth  conveyances  of  land  fonnerly  belonging 
to  Burr  &  Smith  as  aforesaid  from  the  date  of  their  ownership 
through  successive  owners  down  to  the  ownership  of :  a.  the 
plaintiffs;  b.  the  defendant  Bridget  Rockett;  c.  certain 
other  parties,  including  the  said  Arnold  lot  and  the  Warren 
South  Biuial  Ground  land. 

4.  Deeds  of  the  plaintiff's  lot  to  them  and  their  predeces- 
sors in  title  back  to  Charles  S.  Maxfield,  marked  Exhibits 
H  to  O,  inclusive. 

The  plaintiffs  also  produced  an  agreement  of  counsel  as 
to  certain  facts,  to  this  effect:  That  Crane's  Lane  (named 
in  the  abstracts)  is  now  called  Vernon  Street;  that  the  land 
adjoining  and  adjacent  to  the  same  was  annexed  to  Warren, 
May  30,  1873;  that  Joseph  Smith,  grantee  in  sheriff's  deed 
of  March  19,  1853,  died  about  September  23,  1854;  that 
Temperance  Carr  and  others,  Joseph  Smith  and  others,  and 
Charles  Smith,  grantors  named  in  certain  deeds,  were  the 
heirs-at-law  or  devisees  of  said  Joseph  Smith;  and  that 
James  Sharkey,  named  in  certain  deeds,  died  about  Novem- 
ber 9,  1872,  leaving  a  widow,  Susan,  and  two  heirs-at-law, 
John,  his  brother,  and  Mary,  his  sister,  wife  of  Neil  Hughes. 

These  facts  were  stipulated  in  order  to  explain  the  plats 
and  abstracts  and  to  show  complete  chains  of  title  to  the  land 
therein  described. 

The  plaintiffs'  first  witness  was  said  Charles  Estes,  siu*- 
veyor,  who  testified  as  to  said  plats  made  by  him,  explaining 
the  circimistances  and  manner  of  making  them,  the  situation 
and  condition  of  fences  and  other  certain  objects  upon  the 
lots  of  land  embraced  within  Plats  I  and  II  at  the  time  he 
made  them,  the  character  and  natiu'e  of  certain  objects 
delineated  upon  these  plats,  and  his  mode,  and  the  reasons 
therefor,  of  ascertaining  the  measurements  thereon. 

The  plaintiff,  William  J.  Faulkner,  was  the  next  witness, 
and  his  testimony  was  confined  by  the  court,  upon  the 
objection  of  the  defendants'  counsel,  to  a  very  few  points, 
viz. :  the  identity  of  himself  and  wife  Hannah  as  the  grantees 
named  in  the  deed  of  Lawrence  Smith  and  wife;  the  nature 
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of  the  boundaries  of  his  said  land  when  he  took  possession  of 
it  April  29, 1899 ;  certain  trespasses  committed  thereon  by  the 
defendant  Bridget  Rocket,  March  21,  1903,  and  subse- 
quently, and  the  nature  and  extent  of  the  damage  done  by 
her,  and  the  trespassing  by  both  defendants  jointly  several 
times  thereon.  A  certain  question  was  put  by  the  plaintiffs ' 
counsel  to  said  Faulkner  and  answered  afl&rmatively  by 
him  as  to  one  of  the  plaintiffs'  grantors  taking  him  over  the 
land  deeded  to  them  at  the  time  of  his  purchase  thereof, 
and  both  question  and  answer  were  ruled  out  by  the  court. 
Two  questions  put  to  him  by  his  counsel  as  to  the  use, 
occupation  and  possession  by  him  of  said  land,  from  the 
commencement  of  his  ownership  to  the  date  of  the  first 
trespass  committed  by  the  defendants,  were  ruled  out  by 
the  court. 

The  proffered  testimony  of  three  other  witnesses  as  to 
the  commission  of  the  trespasses  on  said  land  by  said  de- 
fendant Bridget  Rocket  was  excluded  by  the  court. 

The  court  rigorously  excluded  all  other  testimony  offered, 
either  as  tending  to  prove  the  plaintiffs'  title  to  the  said 
land  within  the  limits  of  the  way  or  lane,  as  being  free  and 
reUeved  of  the  easement  of  way,  by  "adverse  possession," 
so-called,  under  the  provisions  of  the  Rhode  Island  Statute 
of  Possessions;  or  as  tending  to  prove  that  the  defendant 
Bridget  Rocket  and  her  predecessors  in  title,  had  abandoned 
the  easement  in  whatever  right  of  way  once  existed  over 
said  land;  or  as  tending  to  prove  mutual  abandonment  of 
the  right  of  way  as  between  the  parties. 

Later  the  court  informed  the  counsel  for  the  plaintiffs 
that  it  was  unnecessary  for  them  to  prove  the  trespasses  or 
possession  as  these  were  admitted  by  the  state  of  the  plead- 
ings (citing  Lavin  v.  Dodge,  supra);  and  relying  upon  this 
statement  by  the  court,  the  plaintiffs  then  rested  their  case. 
Thereupon  after  considerable  argument  between  court  and 
counsel,  the  court  decided  as  follows:  "Well,  on  the  evi- 
dence as  I  hold,  I  think  this  case  will  doubtless  have  to  go 
to  the  Supreme  Court,  and  the  most  reasonable  view  I  can 
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take  of  it  is  to  give  decision  for  the  defendant,  and  let  the 
plaintiff  have  his  ease  reviewed  by  the  Supreme  Court." 

It  is  very  diflBcuIt,  from  a  reading  of  the  transcript,  to  dis- 
cover, upon  just  what  groimds  the  court  ruled  as  it  did  upon 
the  exclusions  of  the  testimony  offered,  and  finally  arrived  at 
the  conclusion  above  set  forth.  It  would  seem  that,  after  a 
long  discussion  of  the  evidence  in  the  case,  the  court  was  of 
the  opinion  that  the  plea  of  liberum  ienementum  filed  by  the 
defendant  was  an  admission  by  the  defendant  of  the  posses- 
sion of  the  close  by  the  plaintiffs  and  of  the  commission  of 
the  trespasses,  and  that  the  plaintiffs  having  given  evidence  of 
the  damage  done  to  their  possession  had  made  out  a  prima 
facie  case ;  and  that  the  burden  was  then  upon  the  defendants 
to  prove  their  title  to  the  land,  if  they  had  any,  so  as  to  excuse 
the  trespasses,  imder  the  law  as  laid  down  in  Lfavin  v.  Dodge, 
supra;  and  that  upon  the  strength  of  this  ruling,  the  plain- 
tiffs rested  their  case.  Upon  further  discussion  of  the  evi- 
dence, however,  as  it  appeared  that  the  deeds  under  which 
the  plaintiffs  and  their  ancestors  in  title  acquired  their 
title  expressly  mentioned  a  lane  or  a  street  fifty  feet  in  width, 
sometimes  called  Taylor  St.  in  the  deeds,  and  shown  on 
Plat  III,  above  referred  to,  as  the  northerly  boundary  of  the 
plaintiffs'  land,  the  court  was  of  the  opinion  that  the  plain- 
tiffs had  not  acquired  any  title  in  fee  to  one-half  of  the  land 
subject  to  the  right  of  way,  but  that  their  fee  was  limited 
to  the  southerly  line  of  the  way;  and  that  by  accepting  their 
deed  from  their  ancestors  in  title,  they  were  estopped  to 
deny  the  existence  of  the  way,  or  to  show  that  they  had 
acquired  title  thereto  either  by  adverse  possession,  or  by 
mutual  abandonment  of  the  way  by  the  plaintiffs  and  de- 
fendants and  by  their  ancestors  in  title;  and  that  conse- 
quently the  plaintiffs,  although  they  had  shown  their  pos- 
session at  the  time  of  the  trespasses  and  although  the  same 
was  admitted  by  the  defendants'  plea  of  liberum  tenementum, 
had  not  made  out  a  title  in  fee  to  the  portion  of  the  lane 
enclosed,  and  therefore  were  not  entitled  to  recover. 

The  substance  of  the  evidence  introduced  by  plaintiffs 
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is  as  follows:  The  land  in  question,  as  shown  by  the  abstracts 
and  deeds  on  file,  once  formed  part  of  a  large  tract  conveyed 
to  Burr  &  Smith,  March  23,  1846.  Burr  &  Smith  platted 
the  said  tract  and  conveyed  five  lots  thereon  as  platted,  viz.  : 
6,  8,  17,  30  and  32,  No.  17  being  bounded  northerly,  and 
No.  30  and  No.  32  southerly,  by  a  "right  of  way"  fifty  (50) 
feet  wide,  stated  as  ''described  on  said  plat  as  Taylor 
Street."  This  plat  was  never  recorded.  Afterwards  the 
whole  of  said  tract,  except  the  five  lots  so  sold,  was  levied 
upon  and  sold  by  the  sheriff  to  Joseph  Smith,  who  thereafter 
sold  seven  other  lots  as  platted  thereon,  among  them  No.  7 
and  No.  16,  No.  16  being  bounded  northerly  by  a  street. 
After  the  death  of  said  Joseph  Smith,  his  heirs  or  devisees 
sold  the  rest  of  said  tract,  some  portions  as  numbered  lots, 
some  portions  as  parcels  of  land,  described  by  metes  and 
bounds.  No.  18  and  No.  31  being  among  the  niunbered  lots, 
and  being  boimded  No.  18  northerly,  and  No.  31  southerly, 
by  a  street.  (The  conveyance  of  parts  of  said  tract  in  par- 
cels has  rendered  it  impossible  to  reproduce  said  plat  in  its 
entirety.  Plat  III,  above  shown,  is  an  attempt  to  reproduce 
it  so  far  as  possible.) 

Lots  No.  7,  and  No.  17,  in  their  entirety,  and  the  westerly 
parts  of  lots  No.  8  and  No.  16,  came  finally  through  suc- 
cessive transfers  into  the  one  ownership  of  David  M.  Hatch, 
lost  their  identity  as  separate  lots,  and  on  February  2,  1874, 
were  conveyed  as  one  lot  or  parcel  to  Henry  F.  Church  and 
described  as  bounded  northerly  ''by  a  street  or  lane."  Sub- 
sequent transfers  of  this  parcel  were  made  to  various  parties, 
the  last  being  from  Lawrence  Smith  and  wife  to  the  plaintiffs, 
April  29,  1899.  In  each  deed  subsequent  to  that  of  Henry 
F.  Church,  beginning  August  2, 1876,  the  parcel  was  boimded 
northerly  by  a  "lane." 

Lots  No.  30  and  No.  31  in  their  entirety,  and  the  westerly 
part  of  lot  No.  32  came  finally  into  the  one  ownership  of 
James  Sharkey,  No.  30,  January  21, 1863,  as  bounded  south- 
erly on  a  street,  No.  31,  April  10, 1869,  as  boimded  southerly 
on  a  street,  and  the  westerly  part  of  No.  32,  November  18, 
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1871,  as  a  parcel  by  itself  and  as  bounded  southerly  on  a 
street.  Said  lots  thus  lost  their  identity  as  separate  lots. 
Said  Sharkey  died  in  November,  1872,  leaving  a  widow, 
Susan,  and  two  heirs-at-law,  John  Sharkey  and  Mary 
Hughes.  Said  Susan,  March  26,  1891,  conveyed  by  quit- 
claim deed  to  said  John  Sharkey  her  interest  in  said  entire 
parcel,  describing  the  same  as  follows:  northerly  by  land 
of  Maria  R.  Brown,  widow  of  Samuel  C,  easterly  by  land  of 
Warren  South  Burial  Groimd,  southerly  by  land  of  Larih 
rence  W.  Smith  and  wife,  and  land  of  wife  of  George  Arnold, 
westerly  by  land  of  William  B.  Nichols. 

Said  Mary  Hughes  and  her  husband,  December  15,  1892, 
conveyed  by  quitclaim  deed  to  said  John  Sharkey  their 
interest  in  the  same  land  with  the  description  thereof 
identical  with  that  in  said  Susan 's  deed.  Said  John  Sharkey, 
November  2,  1896,  conveyed  by  warranty  deed  to  the  de- 
fendant Bridget  Rocket  the  lot  which  she  now  owns,  de- 
scribing the  same  as  follows:  northerly  by  land  of  Maria 
R.  Brown,  widow  of  Samuel  C,  easterly  by  Warren  South 
Burial  Ground,  southerly  by  land  of  Lavrrence  W.  Smith  and 
vnfe,  and  land  of  wife  of  George  Arnold,  westerly  by  a  so- 
called  street;  also  all  his  interest  in  and  to  "said  so-called 
street  adjoining  said  lot  on  the  westerly  side."  (Shown  on 
Plats  II  and  III,  as  "First  Ave.") 

Lots  No.  6  and  No.  18  came  finally  into  the  one  ownership 
of  Rufus  D.  Arnold,  No.  6,  December  15,  1865,  No.  18, 
April  17,  1866,  and  so  lost  their  identity  as  separate  lots. 
This  land  adjoins  the  plaintiffs'  land  on  the  west;  and  lot 
No.  18  boimds  northerly  on  a  street. 

The  three  plats  aTbove  shown,  and  the  testimony  of  Charles 
Estes,  who  made  them,  together  showed  the  measurements 
and  boundaries,  (Plat  I)  of  the  plaintiffs'  close  as  laid  in 
their  declaration,  that  a  row  of  post  holes  existed  at  the 
back  of  said  lot  running  in  a  line  practically  parallel  with  the 
front  line  thereof  on  Vernon  Street  and  a  post  west  of  the 
westernmost  post  hole  and  in  the  same  line;  also  two  posts 
between  this  post  and  the  north  end  of  plaintiffs'  west 
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boundary  fence  and  in  the  line  thereof;  (Plats  I  and  II); 
also  the  existence  and  situation  of  a  row  of  apple  trees  in  the 
back  part  of  said  lot  (Plats  I  and  II) ;  also  the  existence  and 
situation  of  several  peach  trees  on  the  land  west  of  the  back 
part  of  the  plaintiffs'  land  and  north  of  the  rear  fence  shown 
on  the  Arnold  land  (Plat  II) ;  the  existence  of  a  board  fence 
to  the  west  of  said  west  post  and  running  from  a  point  a 
little  south  of  the  same  northerly  twenty-four  (24)  feet  to 
the  Rocket  land  (Plat  II),  with  a  grapevine  perhaps  twenty 
years  old  growing  thereon;  also  the  existence  and  Une  of 
the  stone  wall  along  the  westerly  boundary  of  the  Warren 
South  Burial  Ground  from  Vernon  Street  by  the  land  of  the 
plaintiffs  and  the  defendant  Bridget  Rocket  and  beyond. 
Estes  also  showed  the  existence  at  the  times  he  went  to  the 
place  of  hen  yards  and  wood  yards  on  the  land  north  of 
Arnold's  place  and  west  of  the  said  board  fence,  and  that 
there  was  no  indication  of  a  street  or  travelled  way  on  either 
side  of  said  post  holes,  and  that  there  was  only  grass  on  each 
side  of  them.  Plat  III  showed  the  location  of  the  Faulkner, 
Rocket,  Arnold,  Collins,  Wilmarth,  Brown,  and  Warren 
South  Burial  Ground  lots  upon  the  tract  originally  owned 
by  Burr  &  Smith,  and  the  location  of  the  lots  and  streets 
originally  platted  thereon,  so  far  as  could  be  ascertained  or 
indicated  from  the  transfers  thereof  contained  in  the  said 
abstracts. 

The  plaintiff  Faulkner  testified  that  when  he  took  pos- 
session of  the  land  which  he  used  and  occupied  since  April  28, 
1899  (shown  on  Plat  I),  the  boundaries  were,  on  the  east  a 
stone  wall,  on  the  north  a  fence  "slat  and  lath  or  rail,"  on 
the  west  partly  a  close  board  fence,  partly  a  rail  or  picket 
fence,  and  that  the  land  fronted  on  Vernon  Street;  that  on 
March  21,  1903,  the  defendant  Bridget  Rocket  came  and 
pulled  down  and  smashed  said  north  fence  and  twenty-five 
(25)  feet  of  the  north  part  of  the  west  fence  as  well,  claiming 
the  land  to  be  hers;  that  afterwards  she  raked  manure  off 
of  the  northerly  twenty-five  (25)  feet  of  his  said  land  when  he 
put  it  on  and  destroyed  it  and  abused  him  with  bad  language; 
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and  that  both  defendants  came  upon  his  said  land  together 
several  times  afterwards,  walking  over  the  lot  and  abusing 
him  with  dirty  language  and  threatening  hinL 

There  is  no  evidence  to  sustain  the  defendants'  plea  of  a 
public  highway;  nor  is  there  anything  to  show  that  the  way 
in  question  ever  existed  as  an  open  travelled  way,  as  to  that 
portion  of  it  which  Ues  between  plaintiffs'  and  defendants' 
land. 
(4)  It  Ls  evident  from  an  examination  of  these  deeds  and  plats 
that  when  in  1846-1847  Burr  &  Smith  platted  these  lands 
and  sold  lots  thereon  boimding  the  same  on  a  street  or  way, 
called  Taylor  St.,  they  thereby  intended  to  lay  out  a  way 
fifty  feet  wide  for  the  benefit  of  the  lot  owners  adjacent 
thereto;  and  that  said  adjacent  lot  owners  by  such  con- 
veyances acquired  a  right  of  way  over  the  same.  It  is 
equally  evident  that,  imder  niunerous  decisions  of  this  court, 
each  lot  owner  adjacent  to  the  way  acquired  a  title  in  fee 
not  only  in  the  lot  described  by  niunber  and  also  described 
as  bounded  northerly  or  southerly  on  said  way  or  street  or 
lane,  but  also  in  one-half  of  the  width  of  the  way  in  front  of 
and  adjacent  to  his  lot.  Hughes  v.  Prov.  &  War.  R.  R.  Co., 
2  R.  I.  493,  512;  Healey  v.  Babbitt,  14  R.  I.  533;  Anthony 
V.  City  of  Providence,  18  R.  I.  699;  Bentley  v.  Root,  19  R.  I. 
205  and  cases  cited;  Baker  v.  Barry,  22  R.  I.  471,  473.  It 
is  also  quite  evident  that  it  is  difficult  (perhaps  impossible) 
to  ascertain  exactly  what  were  the  true  lines  of  said  way 
called  Taylor  St.,  because  the  plat  of  Burr  &  Smith  was 
never  recorded  and  is  not  produced,  perhaps  is  not  to  be 
found.  The  lots  sold  on  the  Burr  &  Smith  Plat  and  bounded 
southerly  on  Crane's  Lane  (now  Vernon  St.)  by  the  earlier 
deeds,  from  1847  to  1864,  call  for  a  depth  of  100  feet,  and 
those  bounded  northerly  on  the  way  called  Taylor  St.  call 
for  a  depth  of  100  feet,  making  a  distance  of  two  hundred 
feet  (as  of  the  year  1847)  between  the  north  line  of  Crane's 
Lane  and  the  south  line  of  Taylor  St.  Crane's  Lane  at 
that  time  was  described  as  40  feet  in  width,  e.  g.,  in  deed  of 
lot  No.  8,  which  is  bounded  *'  south  by  a  right  of  way  granted 
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by  grantors"  (Burr  &  Smith)  "which  runs  parallel  with 
Crane's  Lane,  making  Crane's  Lane  40  feet  in  width''  &c. 
(See  Plat  III.)  It  appears  from  Plat  II  that  the  actual 
occupation  of  the  Arnold  lot  (formerly  lots  No.  6  and  No. 
18, — see  Plat  III)  is  201  feet  in  depth;  and  the  actual 
occupation  of  the  plaintiffs,  including  the  portion  of  Taylor 
St.,  enclosed,  is  226.30  in  depth,  or  1.30  feet  more  than  the 
calls  in  the  original  deeds  plus  25  feet  or  one-half  of  the 
width  of  Taylor  St.  Looking  at  the  defendants'  lot  as 
actually  occupied,  shown  on  Plat  II,  and  comparing  it  with 
the  calls  in  the  deeds  and  with  Plat  III,  it  appears  that  the 
original  depth  of  the  lots  called  for  by  the  earlier  deeds, 
from  1847  to  1871,  was  108.5  feet,  which  added  to  the  25 
feet,  being  one-half  the  width  of  Taylor  St.,  makes  133.5 
feet;  while  the  actual  occupation  by  the  defendants  shows 
a  depth  from  the  land  occupied  by  the  plaintiffs  and  in- 
eluding  the  portion  of  Taylor  St.  actually  occupied  by  the 
defendants  of  135.29  feet,  or  1.79  feet  in  depth  more  than 
the  calls  from  the  original  deeds.  In  short,  the  parties  to 
this  suit  are  in  the  actual  occupation  of  more  land  nmning 
northerly  and  southerly  than  the  earlier  deeds  call  for;  and 
it  is  not  possible  from  the  testimony  as  it  now  stands  to 
tell  just  where  the  lines  of  Taylor  St.  were  originally  laid 
out.  It  also  appears  from  the  later  deeds  from  1870-1  to 
the  ancestors  in  title  of  the  plaintiffs  that  the  north  and 
south  distances  called  for  in  the  earlier  deeds  are  no  longer 
mentioned;  and  that  the  parcels  sold  and  conveyed  are 
bounded  only  by  the  lands  of  adjacent  proprietors;  and  that 
the  parcels  sold  ai;id  conveyed  between  the  Sharkeys,  the 
immediate  ancestors  in  title  of  the  defendant  Bridget 
Rocket,  and  sold  and  conveyed  to  Bridget  Rocket  by  John 
Sharkey  (deeds  from  1891  to  Nov.  21,  1896)  are  bounded 
only  by  adjacent  proprietors  without  giving  distances,  and 
without  mentioning  Taylor  St.  or  any  lane  or  way  as  the 
southern  boundary,  which  is  described  in  these  later  deeds 
as  "southerly  by  land  of  Lawrence  W.  Smith  and  wife,  and 
land  of  wife  of  George  Arnold."    It  would  seem  then  that  the 
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ancestors  in  title  of  both  plaintiffs  and  defendants,  finding 
themselves  in  the  actual  occupation  of  more  land  than  the 
earlier  deeds  called  for,  chose  to  sell  and  purchase  by  their 
lines  of  occupation  rather  than  by  reference  to  the  old 
descriptions  contained  in  the  Burr  &  Smith  deeds  by  refer- 
ence to  the  old  plat. 

It  is  to  be  remembered  that  not  only  had  evidence  of  the 
plaintiffs'  title  and  occupation  of  the  close  described  in  the 
declaration  been  put  in  by  the  deeds^  abstracts  and  plats 
above  referred  to,  but  also  that  the  evidence  of  defendants' 
title  had  been  put  in  imder  the  stipulation  allowing  the  use 
of  such  abstracts.  The  defendants  claimed  that,  inasmuch 
as  the  abstract  of  the  title  of  Bridget  Rocket  showed  that 
she  had  title  in  fee  to  one-half  of  the  width  of  Taylor  St., 
and  the  evidence  showed  that  the  fence  did  not  appear  to 
be  on  the  middle  line  of  the  way  (Taylor  St.),  but  to  be  on  a 
line  25.85  feet  northerly  from  the  assumed  southerly  line  of 
Taylor  St.,  (see  Plat  I),  the  fence  was  therefore  on  Bridget 
Rocket's  land  and  she  had  a  right  to  remove  it.  But  as  we 
have  above  shown,  the  lines  of  Taylor  St.  and  its  exact 
middle  line  cannot  be  ascertained  definitely,  under  the 
evidence;  and  it  does  not  follow  that  the  line  of  the  fence 
as  built  was  not  exactly  on  the  middle  line  of  Taylor  St.  as  it 
was  originally  laid  out.  It  is  as  fair  to  assume  that  the 
original  plat  of  Burr  &  Smith,  which  apparently  cannot  now 
be  produced,  was  inaccurate,  as  it  is  now  to  assimie  that  the 
occupation  lines  of  the  adjacent  owners  are  incorrect;  and 
it  is  equally  as  fair  to  assume  that  the  surplus  of  land  (1.30 
feet  in  depth)  in  plaintiffs'  occupation  over  dnd  above  the 
depth  called  for  in  the  older  deeds,  has  been  acquired  by 
the  plaintiffs  and  their  ancestors  in  title  from  the  relocation 
of  Crane's  Lane  as  Vernon  St.,  whereby  that  amoimt  of 
land  may  have  been  added  to  the  southerly  front  of  the  lots 
boimding  thereon,  as  it  is  to  assume  that  the  plaintiffs  and 
their  ancestors  in  title  have  encroached  northerly  upon  land 
rightfully  belonging  to  the  defendant  Bridget  Rocket. 
Inasmuch,  therefore,  as  the  later  conveyances  have  been 
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(5)  made  by  occupation  lines  rather  than  by  metes  and  bounds, 
courses  and  distances,  it  was  perfectly  proper  for  the  plain- 
tiffs to  endeavor  to  show  what  they  and  their  ancestors 
in  title  had  actually  occupied  and  enclosed  imder  a  claim  of 
right,  and  what  the  defendant  and  her  ancestors  in  title 
had  actually  occupied;  and  inasmuch  as  it  was  proved  that 
the  entire  portion  of  Taylor  St.  lying  between  lands  of  the 
plaintiffs  and  defendants  had  for  many  years  been  enclosed 
by  the  stone  wall  of  the  Warren  South  Burying  Ground  on 
the  east,  by  a  tight  board  fence  on  the  west  and  divided  by  a 
fence  approximately  in  the  middle  of  the  way;  and  that  the 

(6)  land  so  fenced  off  had  been  for  many  years  in  the  use  and 
occupation  of  the  plaintiffs  and  defendants,  respectively,  for 
raising  grass  or  use  as  a  garden  or  other  uses  incident  to 
private  ownership,  and  entirely  inconsistent  with  the  use 
thereof  as  a  way,  it  not  appearing  that  the  land  in  question 
had  ever  been  used  as  a  way  by  anyone,  it  was  proper  for 
the  plaintiffs  to  show,  if  possible,  all  the  facts  and  circimi- 
stances  of  the  original  building  of  the  fences  and  the  occu- 
pation and  use  of  the  lands,  so  as  to  show  that  the  original 
easement  of  a  way  imposed  upon  the  land  by  Burr  &  Smith 
had  either  been  extinguished  or  renounced  by  the  parties 
entitled  to  the  fee  in  the  land  covered  by  the  way,  by  their 
use  and  occupation  thereof  and  by  the  maintenance  of  the 
fences. 

(7)  The  defendants  also  claimed,  and  the  court  below  seemed 
to  be  of  the  opinion,  that,  inasmuch  as  the  deeds  to  the 
plaintiffs  and  their  ancestors  in  title  mentioned  the  way, 
lane  or  street  (Taylor  St.)  as  the  northerly  boundary  of  the 
lands  conveyed,  the  plaintiffs  were  estopped,  as  against  the 
defendants,  by  the  acceptance  of  such  deeds  from  offering 
any  proof  of  the  extinguishment  of  the  easement  either  by 
mutual  abandonment  or  by  adverse  possession.  We  do  not 
find  any  warrant  for  any  such  position,  under  the  circum- 
stances of  this  case,  nor  has  any  case  been  cited  to  us  which 
goes  to  the  extent  claimed  herein  or  in  any  way  applied  to 
this  case.    The  proof  actually  made  by  the  plaintiffs  in 
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this  case,  supplemented  by  the  further  proof  offered  and 
excluded,  if  the  same  had  shown  the  facts  as  claimed^  would 
in  our  opinion  have  brought  this  case  within  the  principle 
of  the  case  of  Baker  v.  Barry,  22  R.  I.  471,  where  it  appeared, 
as  in  this  case,  that  the  original  proprietors  of  a  parcel  of 
land  had  platted  it  into  lots  with  a  gangway  10  feet  wide 
between  the  lots;  and  that  the  lot  owned  by  the  defendant 
was  originally  sold  boimding  it  "northerly  by  a  gangway/' 
The  court  having  decided  that  there  had  been  a  gangway  in 
which  the  plaintiff's  ancestors  in  title  had  rights,  then  pro- 
ceeds as  follows  (p.  473):  "But  the  evidence  showed  that 
this  gangway  had  been  fenced  in  and  appropriated  along  the 
<;enter  line  by  the  adjoining  owners  prior  to  1854,  and  that 
it  has  since  remained  so.  What  the  plaintiff  in  this  case 
claims  is  not  the  gangway  as  a  whole,  but  only  the  five  feet 
across  the  defendant's  lot  to  Lemon  street  as  a  footway. 

"This  brings  the  case  within  the  decision  in  Steere  v. 
Tiffany,  13  R.  I.  568,  where  it  was  held  that,  when  it  was 
clear  that  a  way  was  to  be  used  in  common  as  a  whole,  and 
-a  part  of  it  was  appropriated  by  an  owner  of  one  of  the 
dominant  tenements,  the  act  of  appropriation  was  an 
abandonment  by  such  owner  of  his  easement  in  the  whole 
way.     See,  also,  Aldrich  v.  Billings,  14  R.  I.  233. 

"The  only  difference  between  Steere  v.  Tiffany  and  this 
case  is  that  in  the  former  case  the  appropriation  of  a  part  of 
the  gangway  was  the  plaintiff's  own  act,  while  in  this  case 
it  appears  that  the  gangway  had  been  appropriated  by  the 
several  adjoining  owners,  including  the  plaintiff's  ancestors 
in  title. 

"But  the  half  of  the  gangway  at  the  rear  was  inclosed 
with  the  rest  of  the  plaintiff's  lot,  and  there  is  no  difference 
in  principle  between  an  original  appropriation  by  an  owner 
and  the  acceptance  and  continuance  of  such  appropriation 
after  one  becomes  an  owner.  In  both  cases  the  private 
occupation  is  inconsistent  with  a  common  use,  and,  where 
this  has  taken  place  all  along  the  Une,  it  amounts  to  a  mutual 
agreement  to  abandon  the  way. 
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''In  this  case  the  private  occupation  has  ripened  into  a 
title  by  an  exclusive  possession  of  more  than  twenty  years. 
The  strip  is  no  longer  a  gangway,  but  is  held  in  separate 
ownership." 

There  is  no  suggestion  in  the  above  quoted  case  that  any 
estoppel  arose  as  between  the  parties,  by  reason  of  the 
original  layout  of  the  way  by  the  proprietor,  and  by  reason 
of  its  subsequent  mention  in  the  deeds  of  conveyance  ta 
their  ancestors  in  title,  so  as  to  prevent  the  parties  from 
showing  all  the  facts  as  to  the  closing  up  of  the  way  and  the 
occupation  of  the  land  by  the  parties.  And  see  Steere  v- 
Tiffany,  13  R.  I.  568. 

The  plaintiffs  have  stated  in  their  bill  of  exceptions  eight 
exceptions  to  rulings  of  the  justice  trjdng  said  cause  in  the 
course  of  the  trial,  and  three  exceptions  to  his  decision  for 
the  defendants  at  the  close  of  the  plaintiffs'  testimony 
therein. 
(8)  The  first  exception  is  to  his  ruling  declaring  a  certain 
question  put  to  the  plaintiff,  William  J.  Faulkner,  and  his- 
answer  to  be  inadmissible.  The  question  was:  "At  the 
time  you  were  purchasing  that  land  did  Mr.  Smith  take  you 
over  the  land?"  The  answer  was  "Yes."  The  question  and 
answer  were  objected  to  by  defendants'  counsel  on  the  ground 
that  it  was  an  attempt  to  explain  and  qualify  the  effect  of  the 
deed;  and  the  court  ruled  the  same  to  be  inadmissible.  The 
land  referred  to  was  that  conveyed  by  Mr.  Smith  and  wife 
to  the  plaintiffs  by  their  deed.  The  boimdaries  described 
in  said  deed  in  substance  were:  southerly  by  Vernon  street, 
136  feet,  more  or  less,  easterly  by  Warren  South  Burial 
Ground,  northerly  by  a  lane,  westerly  by  land  formerly  of 
Rufus  Arnold.  The  object  of  the  question  was  to  show  the 
location  of  the  "lane"  on  the  north  side  of  the  lot  named  in 
said  deed,  as  the  plaintiffs'  grantors  claimed  it  to  be,  and 
the  extent  and  limits  of  the  lot  intended  or  claimed  by  them 
to  be  conveyed  by  said  deed  and  which  they  warranted  ta 
the  plaintiffs,  and  of  which  they  put  the  plaintiffs  in  posses-^ 
sion  at  the  time  of  the  conveyance. 


Digitized  by 


Google 


R.  I.]  Faulkner  v.  Rockbt.  171 

As  the  gist  of  the  action,  as  above  shown,  is  injury  to 
the  pluntiffs'  possession,  it  was  perfectly  proper  for  the 
plaintiiGTs  to  show  what  land  their  ancestor  was  in  fact 
possessed  of  at  the  time  of  his  deed,  and  of  which  the  plain- 
tiffs were  in  fact  placed  in  possession.  The  plaintiffs,  on 
account  of  the  indefiniteness  of  the  said  northerly  boundary 
as  expressed  in  said  deed,  and  there  being  no  physical  marks 
or  indications  of  a  "lane''  or  any  travelled  way  there,  as 
Estes  and  Faulkner  testified,  had  the  right  to  establish  by 
parol  evidence  in  this  instance  the  actual  northerly  occupa- 
tion line  of  said  lot,  and  the  extent  and  limits  of  said  lot,  as 
contemplated  by  the  parties  to  said  deed;  and  the  admissions 
and  declarations  of  Mr.  Smith,  who  was  deceased,  at  the 
time  of  trial,  one  of  the  then  owners  of  said  lot,  were  admiss- 
ible for  this  purpose.  3  Washburn  on  Real  Property,  6th 
Ed.  sees.  2320,  2346,  2347  and  cases  therein  cited. 

(9)  The  declarations  of  Mr.  Smith  made  at  that  time  were 
also  admissible  upon  the  question  of  the  grantors'  "adverse 
possession,"  as  tending  to  show  extinguishment  or  abandon- 
ment, of  the  easement  of  way  once  existing  over  a  portion 

(10)  of  the  land  conveyed  by  said  deed.  Declarations  made  by 
persons  in  possession  of  lands,  as  to  the  character  of  their 
possession,  are  admissible  upon  the  question  whether  such 
possession  was  adverse.  Ward  v.  Cochran,  71  Fed.  Rep. 
127;  Casey  v.  Casey ,  107  Iowa,  192;  High  v.  Pancake,  42 
W.  Va.  602;  Burr  v.  Smith,  152  Ind.  469,  53  N.  E.  469. 
Pluntiffs'  firat  exception  is  therefore  sustained. 

(11)  The  second  exception  is  to  said  justice's  ruling  refusing 
to  permit  the  plaintiff,  William  J.  Faulkner,  to  be  asked 
whether  or  not  he  used  and  occupied  all  the  land  included 
within  the  fences  of  his  said  lot  from  the  time  when  he  got 
the  deed  thereof,  April  29,  1899,  until  March  21,  1905. 
The  question  was  asked,  as  one  of  a  series  of  questions  to  be 
put  for  the  piu^ose  of  estabhshing  a  title  in  the  plaintiffs 
to  the  land  as  described  in  the  declaration,  free  of  any 
easement  of  way,  by  "adverse  possession"  through  the  plain- 
tiffs and  their  predecessors  in  title  for  the  required  statutory 
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period  therefore  (20  years)  prior  to  the  commission  of  the 
first  trespass  thereon  by  the  defendants.  It  was  also  per- 
tinent to  the  question  of  the  abandonment  of  an  alleged 
right  of  way  for  the  defendants  over  the  northerly  part  of 
said  land  raised  by  the  pleadings.  It  was  also  pertinent  in 
proof  of  the  possession  by  the  plaintiffs  of  said  land  at  the 
time  the  first  trespass  was  committed  thereon  by  the  defend- 
ants. Although  the  question  asked  and  excluded  was  a 
proper  question  for  the  purposes  above  set  forth,  yet  the 
plaintiff  was  allowed  subsequently  without  objection  to 
cover  substantially  the  same  ground  as  to  his  use  and 
occupation  of  his  land,  for  the  period  mentioned;  therefore 
this  exception  need  not  be  further  considered. 
(12)  The  third,  fourth  and  fifth  exceptions  are  to  said  justice's 
rulings,  respectively,  refusing  to  permit  the  plaintiff,  William 
J.  Faulkner,  to  be  asked  certain  questions;  and  the  eighth 
exception  is  to  a  nding  disallowing  and  excluding  the  prof- 
ferred  testimony  of  Charles  S.  Maxfield.  These  questions 
were  asked  and  the  testimony  proffered  for  the  purpose  of 
showing  the  nature  and  extent  of  the  plaintiffs'  use  and 
occupation,  with  a  view  to  establish  a  title  in  the  plaintiffs 
to  the  rear  portion  of  the  land  as  described  in  the  declara- 
tion, free  of  any  easement  of  way  thereover,  by  showing 
such  easement  to  have  been  extinguished  by  "adverse 
possession"  through  the  plaintiffs  and  their  predecessors  in 
title  for  twenty  years  or  more  prior  to  the  commission  of  the 
first  trespass  thereon  by  the  defendants,  and  to  prove  such 
abandonment  of  any  former  right  of  way  over  said  land  as 
would  preclude  the  defendants  from  using  or  claiming  the 
right  to  use  the  same. 

The  questions  put  to  Faulkner  were  as  to  facts  within  his 
knowledge  and  were  material  for  the  purposes  aforesaid. 
They  touched  upon  his  use  and  occupation  of  the  premises 
and  the  status  and  condition  of  the  land  adjoining  him  on 
the  north.  Maxfield  was  an  ancestor  in  title  of  Faulkner 
and  his  testimony  was  offered  to  prove  the  beginning  of 
the  said  '^adverse  possession"  in  him;  that  the  description  in 
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the  warranty  deed  from  him  to  his  grantee  included  all,  and 
was  the  same  as,  the  land  described  in  plaintiffs'  declaration; 
that  he  held  it  in  full  "adverse  possession;''  the  actual 
extent  and  limits  of  the  premises  intended  to  be,  and  actually 
conveyed  and  warranted  by  him  in  said  deed;  and  the  status 
and  condition  of  the  land  adjoining  him  on  the  north  during 
his  said  ownership. 

The  above  proffered  testimony  was  apparently  excluded 
upon  the  ground  that  the  plaintiffs  had  shown  no  title  what- 
ever to  any  portion  of  the  land  included  within  the  limits 
of  Taylor  St.,  but  were  restricted  by  their  deed  to  the 
southerly  line  thereof;  which,  as  we  have  shown  above,  is 
not  the  law  of  this  state.  See  cases  cited  supra^  beginning 
with  Hughes  v.  Providence  &  Worcester  R.  R.  Co.,  2  R.  I. 
493,  512.  A  further  ground  of  exclusion  also  appears  to 
have  been  that  the  plaintiffs  were  estopped  by  their  deeds 
from  claiming  any  such  title  free  of  the  easement.  We  have 
already  given  our  opinion  that  there  was  no  such  estoppel. 
In  our  opinion  under  the  facts  of  this  case  the  defendants 
had  no  right  to  set  up  by  way  of  estoppel  the  recitals  in  the 
deed  to  the  plaintiffs  or  in  the  deeds  from  and  to  the  succes- 
sive predecessors  in  title  of  the  plaintiffs,  because  the  defend- 
ants are  strangers  to  all  said  deeds  and  are  not  privies  to 
any  of  the  parties  thereto.  The  defendants'  deed  conveys 
no  right  of  way  over  the  land  of  the  plaintiffs,  nor  in  any 
street  whatsoever  on  the  southerly  side  of  the  defendants^ 
land.  AUen  v.  AlleUy  45  Penn.  St.  468;  3  Washburn  on 
Real  Property,  6th  Ed.  sec.  1937  and  cases  therein  cited. 

Furthermore,  the  plaintiffs  had  the  right  to  prove  such 
abandonment  or  renunciation  of  any  former  right  of  way 
over  said  land  as  would  preclude  the  defendants  from  using, 
or  claiming  the  right  to  use,  the  same.  The  general  right 
to  prove  such  an  abandonment  cannot  be  disputed.  It 
may  be  shown  in  various  ways,  by  different  acts.  Steere 
v.  Tiffany,  13  R.  I.  568;  Aldrich  v.  BiUings,  14  R.  I.  233; 
Bentley  v.  Root,  19  R.  I.  205;  Baker  v.  Barry,  22  R.  I.  471; 
Smith  v.  Langewald,  140  Mass.  205. 
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(13)  And  it  was  also  proper  for  the  plaintiffs  to  show  by  these 
witnesses^  as  it  was  offered  to  show,  that  the  division  fence 
between  the  plaintiffs  and  defendants  in  or  near  the  centre 
Une  of  Taylor  St.,  had  been  recognized  and  acquiesced  in 
by  the  parties  as  a  true  dividing  and  boundary  line  for  a 
length  of  time  greater  than  or  equal  to  the  period  prescribed 
by  the  statute  of  limitations,  imder  the  decision  in  O'Donnell 
V.  Penney  J  17  R.  I.  164,  where  it  is  said  (p.  166):  ''There 
are  numerous  decisions  to  the  effect  that,  when  the  boundary 
line  between  adjacent  lands  is  in  dispute  or  uncertain,  the 
owners  may  establish  a  division  line  between  them  by 
express  parol  agreement,  and  that,  if  such  agreement  is 
immediately  executed  and  followed  by  actual  possession 
according  to  such  line,  the  agreement  is  binding  and  con- 
clusive, and  such  division  hne  shall  not  be  disturbed,  though 
it  may  afterwards  appear  that  it  was  not  the  true  line  accord- 
ing to  the  paper  title."  (citing  cases.)  "Such  agreement 
is  not  regarded  as  passing  any  real  estate,  but  merely  as 
defining  the  Une  between  their  respective  grants,  and  hence 
is  not  within  the  statute  of  frauds."  (citing  cases.)  "And 
even  when  no  express  agreement  is  shown,  the  authorities 
are  numerous  that  acquiescence  in  a  boundary  line,  assumed 
or  established  for  a  period  equal  to  that  prescribed  in  the 
statute  of  limitations  to  bar  an  entry,  is  conclusive  evidence 
of  such  an  agreement,  and  will  preclude  the  parties  from 
setting  up  the  claim  that  the  line  so  acquiesced  in  is  not  the 
true  boundary." 

It  may  be  that  proof  of  the  facts  offered  to  be  proved  by 
these  witnesses  would  be  conclusive  and  would  "preclude 
the  parties  from  setting  up  the  claim  that  the  line  so  ac- 
quiesced in  is  not  the  true  boimdary,"  in  view  of  the  imcer- 
tainty,  as  above  shown,  as  to  just  where  the  lines  of  Tay- 
lor St.  were  originally  laid  out-  We  think  the  evidence 
offered  should  have  been  allowed,  and  that  the  excluaon 
thereof  was  error.  The  plaintiffs'  third,  fourth,  fifth  and 
eighth  exceptions  are  therefore  sustained. 
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{l^)  The  sixth  and  seventh  exceptions  are  to  said  justice's 
ruling  disallowing  and  excluding  the  proffered  testimony, 
respectively,  of  Clarence  W.  Faulkner  and  of  Charles  T. 
Warner  and  Lucius  Warner.  The  testimony  proffered  was 
that  of  eye-witnesses  in  proof  of  the  commission  of  said 
trespasses  on  the  plaintiffs'  said  land  by  said  defendant 
Bridget  Rocket,  as  the  transcript  shows.  The  court  erred 
in  disallowing  and  excluding  said  proffered  testimony. 
The  plaintiff  had  the  right  to  prove  the  commission  of  said 
trespasses  by  said  defendant  by  the  testimony  of  any  wit- 
nesses thereto.  Their  testimony  was  important  to  the 
plaintiffs  as  corroborating  and  thereby  adding  to  the  weight 
of  Faulkner's  testimony  as  against  any  testimony  that 
might  later  be  offered  by  the  defendants;  both  as  to  the 
extent  and  nature  of  the  trespasses  and  as  to  the  amoimt 
of  the  damages  sustained.  The  sixth  and  seventh  excep- 
tions are  therefore  sustained. 

(lo)  The  ninth,  tenth  and  eleventh  exceptions  are  to  the 
decision  of  said  justice  for  the  defendants  at  the  close  of  the 
plaintiffs'  testimony  in  said  trial.  The  grounds  of  these 
exceptions  are  that  said  decision  was  contrary  to  law  and 
against  the  evidence  and  the  weight  thereof.  The  defend- 
ants claim  that  these*  exceptions  were  not  taken  at  the 
proper  time;  that  they  should  have  been  taken  in  open  court, 
immediately  after  the  court  had  rendered  its  decision;  and 
that,  as  exception  to  the  decision  was  in  fact  taken  only  upon 
the  notice  of  intention  to  prosecute  exceptions,  filed  June  12, 
1910,  within  seven  days  after  the  decision,  they  are  not 
properly  before  the  court,  because  they  are  not  taken  as 
provided  in  Gen.  Laws,  R.  I.  cap.  298,  §  10,  which  reads 
as  follows:  '* Exceptions  to  rulings,  directions  and  decisions 
made  during  a  hearing  in  a  cause  heard  by  the  court  with- 
out a  jury  or  during  a  trial  by  a  jury  shall  be  taken  immed- 
iately. Exceptions  to  a  decision  upon  a  motion  for  a  new 
trial  or  to  the  final  decision  in  a  cause  heard  by  the  coiu't 
without  a  jury  may  be  taken  by  fiUng  the  same  in  the  oflBice 
of  the  clerk  within  seven  days  after  notice  of  the  deci- 
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sdon."  The  decision  in  this  case  was  not  made  "during  a 
hearing,"  in  the  sense  intended  by  the  above  statute.  It 
was  made  after  the  hearing  was  completed,  and  after  a  long 
argimient  upon  the  testimony;  and  was  clearly  within  the 
meaning  of  the  last  clause  of  the  above  quoted  section. 
We  think  that  exception  to  said  decision  was  taken  in  due 
time,  and  is  properly  before  this  court. 

We  think  the  court  below  was  clearly  in  error  in  giving 
decision  for  the  defendants,  under  the  circumstances  of  this 
case.  As  we  have  shown,  the  plaintiffs  offered  a  great  deal 
of  testimony  material  to  the  adequate  determination  of  the 
rights  of  the  parties,  which  was  erroneously  excluded.  The 
rulings  of  the  court  with  regard  to  the  effect  of  the  deeds  and 
other  evidence  offered  were  confusing,  uncertain,  and  in  many 
respects  erroneous,  and  were  certainly  misleading  to  plain- 
tiffs' counsel,  and  seem,  at  times,  to  have  led  the  plaintiffs' 
counsel  to  believe  that,  in  the  opinion  of  the  court,  he  had 
made  out  a  prima  fade  case,  and  did  not  need  to  offer 
further  testimony.  It  is  sufficient  to  say  here  that,  inasmuch 
as  the  case  had  not  been  fully  tried,  owing  to  misrulings  and 
improper  exclusion  of  testimony,  the  giving  of  a  decision 
for  the  defendants  was  premature,  and  unwarranted  by 
the  state  of  the  evidence.  The  exceptions  to  the  decision 
are  therefore  sustained. 

All  of  the  plaintiffs'  exceptions  are  sustained  and  the 
case  is  remitted  to  the  Superior  Court  with  direction  to 
grant  a  new  trial. 

George  L.  Cooke,  for  plaintiffs. 

John  W.  Hogan,  Philip  S.  Knauer,  for  defendants. 


Digitized  by 


Google 


R.  I.]    Gaddes  v.  Pawt.  Institution  for  Savings.     177 


Raymond  W.  Gaddes  vs.  Pawttjcket  Institution  for 

Savings. 

JULY  7.  1911. 
Pbesent:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(1)    Deeds,    Corutrudian,    Estcppel. 

X.  had  a  life  estate  in  one  half  of  certain  property  and  Y.  had  a  fee  simple  estate 
in  remainder  in  the  wimple  property  and  an  estate  for  the  life  of  X.  in  one  half 
thereof.  By  thejnerger  of  the  estates  in  Y.  he  was  seized  of  a  present  estate 
in  fee  in  one  hain>f  the  property  and  a  remainder  in  fee  in  the  other  half, 
subject  to  the  life  estate  of  X.  in  that  half. 

Therc^&fter  Y.  executed  a  quit  claim  deed  to  X.  of  "all  the  right,  title,  interest, 
property,  claim  and  demand  which  I  now  have  or  of  right  ought  to  have  or 
claim  in  and  to"  the  premises,  the  deed  containing  the  clause  'Hhe  estate 
hereby  conveyed  is  an  undivided  half  part  of  the  above  described  property, 
which  was  conveyed  to  the  parties  hereto  by  deed  from  James  Davis,'' 
dated,  &c.,  recorded,  &c.  X.  then  executed  his  mortgage  deed  of  the  premises 
to  Z.  and  subsequently  executed  another  mortgage  to  resi)ondent  and  dis- 
charged the  mortgage  to  Z.  It  appeared  that  the  deed  was  given  in  order 
that  X.  might  mortgage  the  entire  property  in  fee  under  the  prior  mort- 
gage to  Z.  and  that  Y.  was  a  party  to  the  transaction  and  received  part 
of  the  money,  and  was  aware  of  the  negotiation  of  the  mortgage  in  suit 
for  the  purpose  of  taking  up  the  original  mortgage. 

Held,  that,  by  the  deed  of  Y.  to  X.  the  entire  interest  of  Y.  was  conveyed,  the 
words  describing  it  as  ''an  undivided  half  part"  not  operating  either  to 
limit  or  restrict  in  any  way  the  interest  granted. 

Hdd,  further,  that  the  reference  to  the  deed  from  the  ancestor  of  the  parties, 
which  deed  only  conveyed  a  life  estate,  wAs  plainly  for  the  purpose  of  in- 
dicating the  source  of  title  and  for  convenience  in  identifying  the  property, 
and  was  not  made  for  the  purpose  of  describing  or  limiting  the  extent  of 
the  interest  or  quantity  of  the  estate  conveyed. 

Heidf  further,  that  the  conduct  of  Y.  worked  an  estoppel  in  favor  of  the 
respondent. 

(2)    Deeds.    Construcium.    Intention. 

In  the  construction  of  a  deed,  the  object  is  to  give  effect  to  the  intention  of  the 
parties.  This  intention  is  only  that  expressed  in  the  deed  and  not  some 
secret  unexpressed  intention  even  though  the  latter  be  that  actually  in 
mind  at  the  time  of  execution. 

The  situation  of  the  parties,  the  subject  matter  of  the  conveyance,  and  their 
acts  at  and  subsequent  to  the  time  of  execution  are  important  as  throwing 
light  upon  the  significance  of  the  express  terms  of  the  instrument  and 
enabling  the  court  by  reading  the  instrument  so  illumined  to  interpret  it. 
To  this  extent  extrinsic  evidence  is  admissible. 


Digitized  by 


Google 


178       Gaddes  v.  Pawt.  Institution  for  Savings.      [33 

(3)  Deeds.    Dedaraiions.    Intention. 

No  declarations  of  parties  as  to  parol  understandings  or  agreements  b^ore 
or  at  the  time  of  the  execution  of  an  instrument  to  show  their  intention  will 
be  considered  so  as  to  vary  its  written  terms. 

(4)  Deeds.    D<nMfvl  Interpretation. 

Where  the  interpretation  to  be  given  an  instrument  remains  doubtful,  the 
court  will  adopt  the  construction  which  is  most  favorable  to  the  grantee. 

(5)  Deeds.    References.    Restrictions. 

After  having  once  granted  an  estate  in  a  deed,  the  grantor  cannot  restrict 
or  nullify  it  by  a  subsequent  clause.  So  where  the  description  in  a  deed  of 
the  estate  conveyed  is  clear  and  complete  a  reference  to  another  deed  will 
not  operate  to  restrict  the  amoimt  of  the  property  or  the  quantum  of  the 
estate  conveyed. 

(6)  Equity.    Appeal.    Findings  of  Trial  Court. 

Upon  appeal  from  a  decree  of  a  court  of  equity,  oral  testimony  relied  upon  by 
the  trial  court  should  be  accepted  as  true  by  the  appellate  court  unless 
manifestly  inconsistent  with  the  admitted  facts. 

(7)  Estoppel. 

Where  one  having  only  a  limited  interest  in  a  tract  of  land  convejrs  the  prop- 
erty to  another  by  deed  or  mortgage,  and  the  owner  receives  the  benefit 
of  any  part  of  the  proceeds  knowing  the  facts,  he  is  estopped  to  deny  that 
such  deed  or  mortgage  conveys  a  good  title;  or  being  the  owner,  though 
ignorant  of  the  facts  when  he  receives  the  proceeds,  afterwards  learns  the 
truth,  his  retention  of  the  proceeds  thereafter  estops  him  from  disputing 
the  validity  of  the  conveyance;  also,  if  knowingly  and  without  disclosing 
his  title  he  stands  by  and  permits  his  property  to  be  mortgaged  or  sold  by 
another  to  one  who  is  to  the  owner's  knowledge  relying  upon  the  apparent 
ownership  of  the  person  executing  the  conveyance,  such  conduct,  irrespective 
of  who  benefits  by  the  transaction,  will  estop  the  owner  from  asserting  his 
title  against  the  mortgagee  or  grantee. 

Bill  in  Equity.  Heard  on  appeal  of  complainant  and 
decree  afltoned. 

Pabkhurst,  J,  This  cause  is  a  suit  in  equity  to  restrain 
the  foreclosure  by  the  defendant  of  a  mortgage  of  real  estate 
situated  in  Providence,  which  was  given  to  the  defendant  by 
the  complainant's  father.  It  was  heard  in  the  Superior 
Court  upon  bill,  answer,  replication  and  oral  testimony, 
and  a  final  decree  was  entered  in  accordance  with  a  rescript 
of  Tanner,  P.  J.,  dismissing  the  bill  of  complaint. 

The  cause  is  now  before  this  court  upon  the  complain- 
ant's appeal  from  this  decree.  ^  » 
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The  vital  questions  at  issue  are: 

(1)  Whether  the  mortgagor,  who  is  now  dead,  had  more 
than  a  life  estate  in  the  property  mortgaged;  and 

(2)  If  the  mortgagor  had  only  a  life  estate,  whether  the 
complainant  is  estopped  by  his  conduct  to  deny  that  the 
mortgage  covers  the  fee  in  the  property, 

The  following  facts  were  agreed  upon  by  the  parties,  and  a 
stipulation  to  that  effect  was  filed  with  the  Superior  Court: 

At  the  time  of  her  death  Mary  A.  Gaddes,  wife  of  William 
Gaddes  and  mother  of  the  complainant,  was  the  owner  in  fee 
simple  of  the  premises  in  question,  described  as  lots  340  and 
341  on  a  plat  entitled  "Plat  of  the  Rutenburg  House  Lots 
belonging  to  the  Heirs  of  Samuel  Ward  and  to  Richard 
Waterman,  by  Gushing  &  Famum,  1863,"  which  plat  is 
recorded  in  the  office  of  the  Recorder  of  Deeds  in  Providence 
on  Plat  Card  312. 

Mary  A.  Gaddes  died  intestate  in  1894,  leaving  William 
Gaddes,  her  husband,  tenant  by  the  curtesy,  and  the  com- 
plainant, her  son  and  only  child,  as  sole  heir  at  law.  On 
December  5,  1894,  William  Gaddes  quitclaimed  his  interest 
in  the  property  as  tenant  by  the  curtesy  to  George  D. 
Lansing.  On  April  6,  1897,  George  D.  Lansing  quitclaimed 
his  interest  to  James  Davis,  expressly  defining  it  as  the 
tenancy  by  the  curtesy  conveyed  by  WiUiam  Gaddes  to 
him.  On  May  11,  1897,  James  Davis  quit  claimed  his 
interest  to  William  Gaddes  and  the  complainant,  expressly 
defining  the  estate  conveyed  as  that  acquired  under  the  deed 
from  George  D.  Lansing  to  him.  On  May  12, 1897,  WiUiam 
Gaddes  and  the  complainant  mortgaged  the  whole  of  the 
property  in  fee  to  Elizabeth  A.  Davis  for  $1,000. 

On  July  25,  1898,  the  complainant  executed  a  deed  of  the 
property  to  WiUiam  Gaddes,  the  material  portion  of  which  is 
as  foUows:    ^^Know  all  Men  by  These  Presents, 

"That  I,  Raymond  W.  Gaddes  .  .  in  consideration 
of  the  sum  of  ten  doUars  to  me  paid  by  WiUiam  Gaddes  of 
said  Pawtucket,  the  receipt  whereof  is  hereby  acknowledged, 
do  hgreby  rejnise,  release,  and  forever  quitclaim,  unto  him, 
the  said  WilUam  Gaddes,  his  heirs  and  assigns  forever,  all 
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the  right,  title,  interest,  property,  claim  and  demand 
which  I  now  have,  or  of  right  ought  to  have  or  claim  in  and 
to 

"A  certain  tract  of  land  with  all  the  buildings  and  im- 
provements thereon,  situate  in  the  city  of  Providence,  in 
said  county  and  state,  laid  out  and  designated  as  lots  num- 
bers three  hundred  and  forty  (340)  and  three  hundred  and 
forty-one  (341),  on  a  plat  entitled  'Plat  of  the  Rutenburg 
house  lots  belonging  to  the  heirs  of  Samuel  Ward  and  to 
Richard  Waterman,  by  Gushing  and  Famum,  1853'  a  copy 
of  said  plat  is  on  record  in  the  Recorder's  Office  in  said 
Providence  on  Card  312.  The  estate  hereby  conveyed 
is  an  undivided  half  part  of  the  above  described  property, 
which  was  conveyed  to  the  parties  hereto  by  deed  from 
James  Davis  dated  May  11,  1897,  and  recorded  in  Deed 
Book  411  at  page  97  in  said  Recorder's  Office. 

"To  have  and  to  hold  the  same  with  all  the  rights,  privi- 
leges and  appurtenances  thereunto  appertaining  imto,  and 
to  the  use  of  him  the  said  William  Gaddes  his  heirs  and  as- 
signs forever." 

On  July  27,  1898,  William  Gaddes  executed  a  mortgage  of 
the  property  to  Horace  Z.  Baker  for  $300.  On  November 
12,  1900,  WiUiam  Gaddes  executed  the  mortgage  in  ques- 
tion to  the  defendant  for  $1,300.  This  mortgage  covered 
all  the  interest  of  any  kind,  legal  or  equitable,  which  William 
Gaddes  had  in  the  property  at  that  time.  The  mortgage 
was  recorded  on  November  12,  1900,  and  on  this  date  the 
Davis  and  Baker  mortgages  were  discharged. 

The  material  provisions  of  the  defendant's  mortgage  are 
as  follows: 

''Know  All  Men  by  These  Presents , 

"That  I,  WILLIAM  GADDES,  ...  in  considera- 
tion of  the  sum  of  THIRTEEN  HUNDRED  DOLLARS, 
and  other  valuable  considerations,  paid  by  the  PAW- 
TUCKET  INSTITUTION  for  SAVINGS,  ...  the 
receipt  whereof  is  hereby  acknowledged,  do  hereby  give, 
grant,   bargain,   sell  and  convey  to  the  said  Pawtucket 
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Institution  for  Savings,  its  successors  and  assigns  forever. 

"A  CERTAIN  TRACT  OF  LAND,  with  the  bmldings 
and  improvements  thereon,  situated  in  the  city  of  Provi- 
dence, in  the  County  of  Providence,  in  the  State  of  Rhode 
Island,  laid  out  and  designated  as  lots  numbered  three 
hundred  forty  (340)  and  three  hundred  forty-one  (341)  on  a 
plat  entitled  'Plat  of  the  Rutenburg  House  Lots  belonging 
to  the  heirs  of  Samuel  Ward  and  to  Richard  Waterman  by 
Cushing  and  Famum  1853  a  copy  of  said  plat  is  on  file  in 
the  Recorder's  Oifice  in  said  Providence  on  Card  312, 
being  the  same  premises  described  in  a  deed  from  James 
Davis  to  this  grantor  and  Raymond  W.  Gaddes  dated 
May  11th,  1897,  and  recorded  in  book  411  page  97  of  the 
records  of  said  Providence;  also  a  deed  from  Raymond  W. 
Gaddes  to  this  grantor,  dated  July  25th,  1898  and  recorded 
in  book  419  page  47  of  the  records  of  said  Providence. 

''TO  HAVE  AND  TO  HOLD  the  above  granted  and 
bargained  premises,  with  all  the  privileges  and  appurten- 
ances to  the  same  belonging,  to  the  said  Pawtucket  Institu- 
tion for  Savings,  its  successors  and  assigns,  to  its  and  their 
use  and  behoof,  forever.  And  I,  the  said  grantor,  for  myself 
and  my  heirs,  executors  and  administrators,  do  covenant 
with  the  said  Pawtucket  Institution  for  Savings,  its  succes- 
sors and  assigns,  that  I  am  lawfully  seized  in  fee  simple  of 
the  aforegranted  premises;  that  they  are  free  from  all  in- 
cumbrances, that  I  have  good  right  to  sell  and  convey  the 
same  to  the  said  Institution  for  Savings,  its  successors  and 
assigns  forever  to  hold  as  aforesaid;  and  that  I  will,  and  my 
heirs,  executors  and  administrators  shall  warrant  and  defend 
the  same  to  the  said  Institution  for  Savings,  its  successors 
and  assigns  forever,  against  the  lawful  claims  and  demands 
of  all  persons." 

On  March  25,  1907,  William  Gaddes  executed  to  the 
complainant  a  deed,  purporting  to  re-convey  to  the  com- 
plainant an  undivided  half  interest  in  the  premises  in  ques- 
tion. On  March  30,  1908,  William  Gaddes  deceased  intes- 
tate and  unmarried,  leaving  the  complainant  his  sole  heir  at 
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law  and  next  of  kin.  On  May  12,  1908,  the  complainant 
paid  to  the  defendant  the  semi-annual  installment  of  interest 
due  on  that  day  on  the  defendant's  mortgage.  No  interest 
on  the  mortgage  has  since  been  paid. 

The  complainant  is  the  owner  in  fee  of  the  premises 
except  in  so  far  as  they  may  be  foimd  to  be  subject  to  the 
mortgage  to  the  defendant. 

In  addition  to  the  foregoing  facts,  which  are  admitted  by 
both  parties,  evidence  was  introduced  by  the  defendant 
tending  to  establish  the  following  facts: 

For  a  period  of  ten  years,  commencing  in  1896  or  1897, 
Horace  Z.  Baker  acted  as  agent  for  the  complainant  and 
WilUam  Gaddes  in  managing  and  collecting  the  rents  of  this 
property.  In  the  year  1898  the  complainant  and  his  father, 
WiUiam  Gaddes,  requested  Baker  to  loan  them  a  sum  of 
money,  taking  as  security  a  mortgage  on  WiUiam 's  half  of 
the  property  in  question.  Baker,  however,  refused  to  take 
a  mortgage  upon  less  than  the  entire  property.  In  Baker's 
own  language:  "Raymond  wanted  the  money  to  pay 
Raymond's  bills,  and  William  wanted  to  give  me  a  mort- 
gage on  his  half  to  do  it.  I  told  him  no,  that  wouldn't 
do.  .  •  .  Raymond  spoke  up  and  says:  'I  will  convey 
my  half  to  my  father,  and  let  him  take  the  mortgage  straight.' 
I  said,  'If  you  sell  your  interest  to  your  father  straight  out 
I  will  take  the  mortgage  that  way,'  and  he  done  so  right 
away." 

A  mortgage  for  $300  was  thereupon  given  by  WilUam  to 
Baker. 

It  appears  from  the  agreed  facts  above  stated,  and  from 
the  evidence,  that  the  complainant  executed  a  deed  to  the 
premises  in  question,  or  at  least  to  some  portion  of  them,  to 
WUUam  Gaddes  under  date  of  July  26,  1898,  and  that  on 
July  27,  1898,  WUUam  executed  a  mortgage  to  Baker  for 
$300.  The  complainant  was  present  when  this  mortgage  to 
Baker  was  executed  and  deUvered,  and  a  portion  at  least 
of  the  money  advanced  was  paid  to  the  complainant  or  ap- 
pUed  for  his  benefit.    Likewise  a  part  at  least  of  the  money 
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raised  by  the  mortgage  from  the  complainant  and  WiUiam 
Gaddes  to  Elizabeth  A.  Davis  was  paid  to  complainant,  or 
applied  for  his  benefit. 

Some  time  after  the  execution  of  the  mortgage  to  Baker, 
the  complainant  aiid  WiUiam  Gaddes  requested  Baker 
(as  he  testifies)  to  go  to  the  defendant  bank  and  see  if  he 
could  make  arrangements  for  a  mortgage  on  the  property 
to  take  up  the  Davis  and  Baker  mortgages.  Baker  did  as  he 
was  requested,  and  succeeded  in  getting  the  defendant  to 
loan  $1,300  upon  a  mortgage  of  the  property.  This  mort- 
gage, which  was  executed  by  WilUam  Gaddes  to  the  defend- 
ant xmder  date  of  November  12,  1900,  is  the  mortgage,  the 
foreclosure  of  which  the  complainant  is  now  seeking  to 
restrain.  The  complainant  (as  Baker  further  testifies) 
read  the  mortgage  before  it  was  executed,  and  made  no 
claim  that  it  did  not,  as  it  purported  to  do,  operate  as  a 
valid  conveyance  of  the  fee  in  the  entire  property.  The 
proceeds  of  this  mortgage  were  used  to  pay  off  the  Davis  and 
Baker  mortgages,  which  were  for  $1,000  and  $300,  respec- 
tively. 

In  contradiction  of  Baker's  testimony,  the  complainant 
testified  that  he  never  knew  either  of  the  mortgage  to  Baker 
or  the  mortgage  to  the  defendant  imtil  after  the  death  of 
William  Gaddes  in  March,  1908,  and  in  general  the  com- 
plainant flatly  denied  the  truth  of  Baker's  testimony. 

In  corroboration  of  Baker's  testimony,  Edward  W. 
Blodgett,  called  by  the  defendant,  testified  that  the  com- 
plainant during  the  lifetime  of  William  Gaddes  talked  with 
witness  about  the  payment  of  the  interest  on  the  defendant's 
mortgage. 

The  justice  who  heard  the  case  believed  the  testimony  of 
Baker  rather  than  that  of  the  complainant,  and  gave  his 
decision  for  the  respondent,  in  the  terms  following:  "We 
think  the  purpose  of  the  complainant  in  making  this  last 
named  deed  was  to  convey  all  his  title  to  his  father  so  that 
his  father  could  give  a  mortgage  upon  the  whole  fee  of  the 
property.    This  being  so,  we  think  the  complainant's  deed 
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to  his  father  of  July  25,  1898,  must  be  construed  as  vesting 
all  the  complainant's  title  in  William  Gaddes.  We  think 
the  mortgage  which  is  the  subject  of  this  suit,  from  William 
Gaddes  to  the  respondent,  recorded  November  12,  1900, 
conveyed  the  entire  fee  to  the  respondent,  and  that  under 
well-established  rules  of  construction,  the  references  in  said 
last  named  mortgage  to  other  conveyances  are  to  be  taken 
simply  as  a  guide  to  the  chain  of  title  and  have  no  limiting 
effect  on  the  conveyance.  We  credit  the  testimony  of 
Horace  Z.  Baker  that  the  complainant  read  the  mortgage 
deed  to  the  respondent  before  executing  it. 

"We  think  also  that  the  complainant,  having  received  a 
portion  of  the  proceeds  of  the  Baker  mortgage  after  having 
conveyed  his  interest  to  his  father  for  the  purpose  of  enabling 
him  to  mortgage  the  entire  fee,  would  be  estopped  to  deny 
that  the  respondent's  mortgage  covered  the  entire  fee  in 
his  father  by  merger  with  the  father's  prior  interest,  in 
accordance  with  the  construction  which  we  have  already 
adopted. 

''The  complainant's  bill  is  therefore  denied  and  dis- 
missed." 

The  complainant  has  appealed  from  the  decree  entered  in 
accordance  with  the  rescript,  and  the  case  is  now  before  this 
court  upon  the  appeal. 
(1)  As  above  stated,  Mary  A.  Gaddes,  the  complainant's 
mother,  was  seized  in  fee  of  the  premises  during  her  lifetime. 
At  her  death  the  property  passed  to  the  complainant,  her 
sole  heir  at  law,  subject  to  a  tenancy  by  the  curtesy  in  her 
husband,  William.  Thereafter  William  quitclaimed  his 
interest  as  tenant  by  the  curtesy  to  George  D.  Lansing,  the 
latter  conveyed  to  James  Davis,  and  James  Davis  conveyed 
to  WiUiam  and  the  complainant.  These  last  three  deeds 
were  conveyances  of  William's  estate  by  curtesy.  After 
the  deed  from  James  Davis  the  condition  of  the  title  there- 
fore was  this:  William  had  a  life  estate  in  one-half  of  the 
property,  and  the  complainant  had  a  fee  simple  estate  in 
remainder  in  the  whole  property  and  an  estate  for  the  life 
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of  William  in  one-half  thereof.  These  two  estates  of  the 
complainant  merged,  giving  the  complainant  a  present 
estate  in  fee  in  one-half  of  the  property,  and  a  remainder  in 
fee  in  the  other  half,  subject  to  William's  Ufe  estate  in  that 
half.  20  Am.  &  Eng.  Enc.  of  Law  (2d.  ed.)  592;  1  Tiffany 
on  Real  Prop.  pp.  76-77;  Pynchon  v.  Steams j  11  Met. 
(Mass.)  304;  Mangum  v.  Piester,  16  S.  C.  316. 

With  the  title  in  this  condition  the  complainant  executed 
the  deed  of  July  25,  1898,  to  William,  and  thereafter,  on 
November  12,  1900,  William  executed  the  mortgage  to  the 
defendant.  It  is  admitted  by  the  complainant  that  this 
mortgage  covered  the  whole  of  William's  ^interest  in  the 
property.  The  sole  issue,  therefore,  is,  what  William's 
interest  was  at  the  date  of  the  execution  of  the  mortgage, — 
a  matter  which  depends  upon  the  construction  of  the  deed  of 
July  25,  1898,  from  the  complainant  to  William. 

The  first  sentence  of  this  deed  is  as  follows: 

'^Know  All  Men  by  These  Presents y 

"That  I,  RAYMOND  W.  GADDES  of  Pawtucket  in  the 
County  of  Providence,  and  State  of  Rhode  Island  in  con- 
sideration of  the  sum  of  TEN  DOLLARS  to  me  paid  by 
WILLIAM  GADDES  of  said  Pawtucket  the  receipt  whereof 
is  hereby  acknowledged,  do  hereby  remise,  release,  and 
forever  QUITCLAIM,  unto  him  the  said  William  Gaddes 
his  heirs  and  assigns  forever,  all  the  right,  title,  interest, 
property,  claim  and  demand,  which  I  now  have,  or  of  right 
ought  to  have  or  claim  in  and  to 

''A  CERTAIN  TRACT  OF  LAND  with  all  the  buildings 
and  improvements  thereon,  situate  in  the  city  of  Providence 
in  said  county  and  state,  laid  out  and  designated  as  lots, 
numbers  three  hundred  and  forty,  (340)  and  three  hundred 
and  forty-one  (341),  on  a  plat  entitled  'Plat  of  the  Ruten- 
burg  house  lots  belonging  to  the  heirs  of  Samuel  Ward  and 
to  Richard  Waterman,  by  Gushing  and  Famum,  1853  a 
copy  of  said  plat  is  on  record  in  the  Recorder's  Office  in 
said  Providence,  on  Card  312." 

It  will  be  noted  that  there  is  no  ambiguity  or  obscurity 
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in  these  words.  By  them  the  complainant's  entire  interest 
in  the  whole  of  lots  340  and  341  is  conveyed  in  unmistakable 
terms. 

The  second  sentence  of  the  deed  is  as  follows:  "The 
estate  hereby  conveyed  is  an  undivided  half  part  of  the  above 
described  property,  which  was  conveyed  to  the  parties 
hereto  by  deed  from  James  Davis  dated  May  11,  1897,  and 
recorded  in  Deed  Book  411  at  Page  97  in  said  Recorder's 
Office." 

This  sentence  does  not  purport  to  limit  or  restrict  in  any 
way  the  interest  granted  by  the  first  sentence.  It  is  merely 
a  statement  that  the  complainant's  entire  interest  (which  is 
the  interest  conveyed)  is  ''an  undivided  half,"  with  a  refer- 
ence to  the  source  of  his  title.  Looking  at  the  deed  alone 
there  is  no  repugnancy  apparent  in  its  provisions.  But 
when  the  outside  facts  are  considered,  it  is  at  once  seen  that 
the  first  and  second  sentences  are  not  consistent.  The 
complainant  instead  of  having  a  half  interest  had  an  estate 
in  fee  in  the  whole  of  the  premises,  subject  to  his  father's, 
life  estate  in  an  undivided  half.  To  say  that  the  com- 
plainant's interest  was  a  half  interest,  therefore,  was  to 
mis-state  the  facts.  Does  this  mis-statement  prevent  the 
deed  from  operating  as  a  conveyance  of  the  complainant '& 
entire  interest? 
(2)  In  construing  a  deed  the  object  sought  is  to  ascertain  and 
give  effect  to  the  intention  of  the  parties.  The  court, 
however,  seeks  only  to  translate  the  instrument  before  it, 
not  to  create  a  new  and  different  one.  Accordingly  the 
intention  sought  is  only  that  expressed  in  the  deed,  and  not 
some  secret,  xmexpressed  intention,  even  though  the  latter 
be  that  actually  in  mind  at  the  time  of  execution.  This  is 
the  fundamental  rule  of  all  judicial  interpretation.  Co- 
operative Building  Bank  v.  Hawkins,  30  R.  I.  171,  181; 
Hoyt  V.  Ketcham,  54  Conn.  60;  17  Am.  &  Eng.  Encyc.  of 
Law  (2d  ed.)  2,  3. 

This  principle  in  no  way  confficts  with  the  rule  that  in- 
order  to  ascertain  the  meaning  of  what  the  parties  have  said^ 
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the  court  will  consider  all  the  surrounding  circumstances 
existing  at  the  time  of  execution.  The  situation  of  the 
parties,  the  subject-matter  of  the  conveyance,  and  the  acts 
of  the  parties  at  and  subsequent  to  the  time  of  execution  are 
important  as  throwing  light  upon  the  significance  of  the  ex- 
press terms  of  the  instrument  in  the  hands  of  the  court,  and 
enabling  it  by  reading  the  instnunent  so  illumined  to  perform 
its  duty  of  interpretation.  And  to  this  extent  extrinsic  evi- 
dence is  undoubtedly  admissible.  Waterman  v.  Andrews, 
14  R.  I.  589,  595;  King  v.  Merriman,  38  Minn.  47,  54; 
13  Cyc.  607-608.  But  no  declarations  by  the  parties  as 
to  parol  understandings  or  agreements  before  or  at  the  time 
of  the  execution  of  the  instruments,  to  show  their  intention 

(^)  will  be  considered  so  as  to  vary  the  written  terms.  This  is 
not  a  rule  of  evidence,  but  a  rule  of  substantive  law,  and  even 
though  such  declarations  may  have  been  introduced  in 
evidence  through  failure  of  the  opposing  party  to  object, 

t^\  they  will  not  be  considered  in  construing  the  deed.  Pitcairn 
V.  Philip  Hiss  Co.,  125  Fed.  Rep.  110,  113,  114;  17  Cyc. 
570.  If,  after  all,  the  interpretation  to  be  given  to  the  deed 
remains  doubtful,  the  court  will  adopt  the  construction 
which  is  most  favorable  to  the  grantee.  Waterman  v. 
Andrews,  14  R.  I.  589,  595. 

It  is  a  well-recognized  rule  that  after  having  once  granted 
an  estate  in  a  deed,  the  grantor  cannot  restrict  or  nullify  it 
by  a  subsequent  clause.  Pike  v.  Munroe,  36  Me.  309,  316; 
17  Am.  &  Eng.  Encyc.  of  Law  (2d.  ed.)  8.    And  see  Phillips 

(5)  v.  Brown,  16  R.  I.  279,  281.  Likewise,  where  the  descrip- 
tion in  the  deed  of  the  property  and  estate  conveyed  is 
clear  and  complete,  a  reference  to  another  deed  will  not 
operate  to  restrict  the  amount  of  the  property  or  the  quan- 
tum of  the  estate  conveyed.  Smith  v.  Sweat,  90  Me.  528; 
13  Cyc.  635.  And  see  Kenyon  v.  Nichols,  1  R.  L  411,  415. 
In  Moran  v.  Somes,  154  Mass.  200  (1891),  the  facts  were 
these :  Samuel  M.  Somes,  being  the  owner  of  four  imdivided 
fifths  of  a  parcel  of  land,  one-fifth  by  inheritance  from  his 
mother,  and  the  three  remaining  fifths  by  purchase  from  his 
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three  brothers,  Francis  L.,  Hiram  S.,  and  George,  executed  a 
deed  to  one  Rand,  whereby  he  conveyed  "unto  the  said 
Rand  and  his  heirs  and  assigns,  all  my  right,  title,  and  in- 
terest in  and  to"  such  parcel,  ''being  the  same  estate  de- 
scribed in  a  deed  from  Francis  L.  Somes  to  me  •  .  .  and 
a  deed  from  Hiram  S.  Somes  to  me,  .  .  .  my  interest 
in  said  estate  being  three  undivided  fifths  of  the  same." 
The  court  said:  "We  think  the  deed  from  Somes  to  Rand 
must  be  held  to  convey  all  the  interest  which  the  grantor 
had,  at  the  time  of  its  execution  and  delivery,  in  the 
tract  described  in  it.  It  must  be  taken  most  strongly 
against  the  grantor,  and  the  words  'all  my  right,  title  and 
interest '  are  not  to  be  cut  down  by  the  subsequent  refer- 
ence to  the  two  deeds,  and  the  statement  that  his  interest 
in  the  estate  is  three  undivided  fifths,  which  may  well  have 
arisen  from  forgetfulness,  and  was  evidently  a  mistake. 
Worthington  v.  Hylyer,  4  Mass.  196;  Bott  v.  Bumell,  11 
Mass.  163;  Melvin  v.  Proprietors  of  Locks  &  Canals,  5 
Met.  15;  Hastings  v.  Hastings,  110  Mass.  280.  Moreover, 
the  statement  that  his  interest  is  three-fifths  purports 
to  be  made  as 'a  statement  of  all  his  interest,  and  there 
are  no  words  which  indicate  per  se  any  intention  to  convey 
less  than  his  whole  interest.  The  references  to  the  deeds 
are  evidently  made  for  the  purpose  of  describing  the  prop- 
erty, and  not  the  amount  of  interest  or  the  quantity  of  the 
estate  conveyed." 

In  McLennan  v.  McDonnell,  78  Cal.  273  (1889),  one  of  the 
questions  involved  was  the  construction  of  a  deed  conveying 
"unto  the  said  party  of  the  secojid  part,  and  to  his  heirs  and 
assigns  forever,  all  the  right,  title  and  interest  of  the  party 
of  the  first  part,  the  same  being  a  one-half  undivided  interest 
in  and  to  the  following  described  real  property,"  etc.  The 
grantor,  or  party  of  the  first  part,  one  Campbell,  owned 
more  than  a  half  interest  in  the  property  described.  The 
court  in  holding  that  the  grantor's  entire  interest  passed 
imder  the  deed,  said  (p.  277):  "This  deed  clearly  conveys 
'all  the  right,  title,  and  interest'  of  Campbell.     The  words 
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'being  a  one-half  undivided  interest'  are  'not  words  limiting 
the  extent  of  the  previous  terms  of  conveyance  or  excepting 
out  any  interest  conveyed  by  the  previous  terms/  Dodge  v. 
WaUey,  22  Cal.  224;  Wilcoxson  v.  Sprague,  51  Cal.  640." 

In  Dodge  v.  WaUey,  22  Cal.  224  (1863),  the  court  had 
before  it  the  construction  of  a  sheriff's  deed  conveying  "All 
the  right,  title,  and  interest  of  said  Daniel  S.  Clark,  against 
whom  the  said  writs  of  execution  were  issued  as  aforesaid, 
of,  in,  and  to  the  following  described  property,  to  wit: 
That  certain  tract  and  parcel  of  land  and  premises  known 
as  the  'Bull  Head  Ranch,'  lying  and  being  situate  in  Contra 
Costa  County  of  said  State,  and  being  a  leasehold  unex- 
pired.' The  court,  in  holding  that  the  deed  conveyed  not 
only  the  grantor's  leasehold  interest,  but  also  every  other 
interest  which  he  had  in  the  premises,  said  (p.  228) :  We 
think  this  is  the  proper  construction  of  the  deed.  It  dis- 
tinctly conveys  'all  the  right,  title  and  interest  of  said 
Daniel  S.  Clark'  in  and  to  the  ranch.  If  it  stopped  here, 
there  could  be  no  room  for  doubt  as  to  its  meaning.  To 
this  point,  it  clearly  conveys  all  the  interest  of  Clark  in  the 
property,  which  would  carry  the  interest  he  acquired  from 
Walley  and  every  other  person.  The  latter  part  of  the 
description,  where  it  says  'being  a  leasehold  unexpired,'  etc,, 
are  not  words  limiting  the  extent  of  the  previous  terms  of 
conveyance,  or  excepting  out  any  interest  conveyed  by  the 
previous  terms;  but  merely  a  statement  of  the  oflBicer  and 
grantor  of  what  he  supposed  or  understood  was  the  nature 
and  character  of  the  interest  of  Clark.  He  uses  no  terms 
limiting  or  confining  his  conveyance  to  such  imexpired 
leasehold  interest.  If  he  had  used  such  terms,  it  would 
have  presented  a  case  of  greater  difficulty;  but  in  the  absence 
of  langUBpge  quaUfying  or  fimiting  the  general  terms  con- 
vejdng  all  his  interest,  we  would  not  be  justified  in  restrict- 
ing the  conveyance  as,  contended  for  by  the  appellant. 
Deeds  are  always  to  be  construed  most  strongly  against  the 
grantor  when  there  is  any  ambiguity  or  imcertainty." 

In  Drinkwater  v.  Sawyer,  7  Me.  366,  A.,  having  title  to 
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a  farm  by  two  several  deeds  of  separate  parcels  thereof  made 
by  the  same  grantor  at  different  tunes,  executed  a  deed  to  a 
third  person,  using  language  sufficient  to  include  the  whole 
farm,  and  then  added  that  the  premises  were  the  same  which 
he  purchased  by  deed  of  a  certain  date,  referring  to  the 
latter  only  of  his  title  deeds.  The  court  held  that  the 
whole  farm  passed  and  that  the  recital  of  the  source  of  the 
grantor's  title  was  superfluous,  the  description  being  other- 
wise sufficient. 

In  Smith  v.  Sweat,  90  Me.  628.  A.  and  B.  mortgaged 
property  which  they  owned  to  C,  describing  the  property 
particularly  in  the  granting  clause  and  then  adding  '' mean- 
ing and  intending  hereby  to  convey  all  the  right,  title  and 
interest  which  we  acquired  by  deed  of  James  P.  Armburst 
to  us,  dated  May  7,  A.  D.  1880,  recorded  in  Hancock  Registry 
of  Deeds,  Book  170,  page  190,  and  deed  from  said  Armburst 
to  us  of  even  date  herewith."  The  deeds  referred  to  con- 
veyed only  a  portion  of  the  property  particularly  described 
in  the  preceding  clause  of  the  mortgage.  In  holding  that 
all  the  property  passed  under  the  mortgage  the  court  said 
(p.  633):  "It  is  too  well  settled  to  require  the  citation  of 
authorities  that  a  particular  description  of  premises  con- 
veyed, when  such  particular  description  is  definite  and 
<;ertain,  will  control  a  general  reference  to  another  deed  as  the 
source  of  title.  So  a  clause  in  a  deed,  at  the  end  of  a  par- 
ticular description  of  the  premises  by  metes  and  boimds, 
^meaning  and  intending  to  convey  the  same  premises  con- 
veyed to  me,'  etc.,  does  not  enlarge  or  limit  the  grant." 
And  see,  also.  Green  Bay,  etc.  Co.  v.  Hewett,  65  Wis.  96; 
Hastings  v.  Hastings,  110  Mass.  280;  Eldred  v.  Davis,  181 
Mass.  498;  Melvin  v.  Proprietors,  etc.,  5  Met.  16;  Jones  v. 
Webster  Woolen  Co.,  86  Me.  210;  Crosby  v.  Bradbury,  20  Me. 
61;  Chaplin  v.  Srodes,  7  Watts  (Pa.)  410;  Barksdale  v.  Barks- 
dale,  92  Miss.  166. 

In  the  light  of  these  decisions  (and  none  to  the  contrary 
have  been  cited  or  brought  to  our  attention),  we  have  no 
<ioubt  as  to  the  proper  construction  of  the  deed  from  the 
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complainant  to  William  Gaddes.  The  intention  to  convey 
the  complainant's  entire  interest  is  clear,  although  it  is 
mistakenly  referred  to  "as  an  imdivided  half  part"  of  the 
premises  described.  The  reference  to  the  deed  from  James 
Davis,  which  conveyed  only  a  life  estate  to  the  complainant 
and  WiUiam,  was  plainly  for  the  purpose  of  indicating  the 
source  of  the  complainant's  title  and  of  assisting  in  identify- 
ing the  property  conveyed.  It  was  clearly  not  made  for 
the  purpose  of  describing  or  limiting  the  extent  of  the 
interest  or  the  quantity  of  the  estate  conveyed. 

Not  only  is  this  the  construction  demanded  by  the  rules  of 
law,  but  it  is  manifestly  in  accordance  with  the  actual  inten- 
tion of  the  parties,  as  shown  by  the  surrounding  circum- 
stances. According  to  the  testimony  of  Horace  Z.  Baker, 
the  deed  was  given  in  order  that  William  Gaddes  might 
mortgage  the  entire  property  in  fee  to  Baker,  and  the  com- 
plainant was  fully  aware  of  this  purpose  and  a  party  to  the 
whole  transaction.  As  before  remarked,  the  trial  court 
believed  Baker's  testimony,  and  hence  it  should  be  accepted 
as  true  by  this  court  unless  manifestly  inconsistent  with  the 
admitted  facts. 

(6)  The  Supreme  Judicial  Court  of  Massachusetts  in  laying 
down  the  well-estabUshed  rule  that  upon  an  appeal  from  a 
decree  of  a  court  of  equity  the  decree  will  not  be  reversed 
in  matters  of  fact  arising  on  oral  testimony  introduced  in 
the  court  below,  unless  it  is  plainly  wrong,  states  the  reason 
of  this  rule  as  follows:  ''Great  weight  is  justly  given  to  the 
conclusions  on  questions  of  fact  of  the  justice  who  hears  the 
case,  for  the  reason  that  he  has  an  opportunity  to  observe  the 
conduct  of  the  witnesses,  their  fairness  and  inteUigence, 
and  can  judge  better  than  the  full  court  possibly  can  of  the 
degree  of  credibility  to  be  given  to  their  testimony."  Chase 
V.  Hvbbard,  153  Mass.  91,  92.  See  also  Loud  v.  Barnes ,  154 
Mass.  344,  345;  Colbert  v.  Moore,  185  Mass.  227,  228. 

0)  We  are  also  of  the  opinion  that  there  was  ample  evidence 
to  warrant  the  Superior  Court  in  its  conclusion  that  the 
complainant,  by  his  conduct  was  estopped  to  deny  that  the 
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respondent's  mortgage  covered  the  entire  fee.  The  com- 
plainant received  part  of  the  money  from  the  two  original 
mortgages;  and,  upon  credible  testimony,  was  fully  aware  of 
the  negotiation  of  the  mortgage  to  the  respondent  for  the 
purpose  of  taking  up  the  two  original  mortgages,  and  of  the 
use  of  the  money  loaned  by  the  respondent  for  that  pur- 
pose. We  are  well  satisfied  that  such  conduct  on  his  part 
works  an  estoppel  in  favor  of  the  respondent. 

Where  a  stranger  to  the  title,  or  one  having  only  a  limited 
interest  in  a  tract  of  land,  conveys  the  property  to  another 
by  deed  or  mortgage,  and  the  owner  receives  the  benefit  of 
any  part  of  the  proceeds  knowing  the  facts,  he  is  estopped  to 
deny  that  the  deed  or  mortgage  conveys  a  good  title.  And 
likewise  if  the  owner,  though  ignorant  of  the  facts  when  he 
receives  the  proceeds,  afterwards  learns  the  truth,  his  reten- 
tion of  the  proceeds  thereafter  estops  him  from  disput-* 
ing  the  validity  and  effect  of  the  conveyance.  Brewster 
V.  Baker,  16  Barb.  (N.  Y.)  613,  618;  Kahn  v.  Peter, 
104  Ala.  523;  Ansonia  v.  Cooper,  66  Conn.  184;  16  Cyc. 
787-791.  See,  also.  Brewer  v.  Nash,  16  R.  I.  468;  Robinson 
V.  Bailey,  19  R.  I.  464;  East  Greenwich  Irist  for  Savings  v. 
Kenyan,  20  R.  I.  110. 

Furthermore,  if  the  owner,  knowingly  and  without  dis- 
closing his  title,  stands  by  and  permits  his  property  to  be 
mortgaged  or  sold  by  another  to  one  who  is,  to  the  owner's 
knowledge,  relying  on  the  apparent  ownership  of  the  person 
executing  the  conveyance,  such  conduct,  irrespective  of 
who  benefits  by  the  transaction,  will  estop  the  owner  from 
asserting  his  title  against  the  mortgagee  or  grantee.  Thomp- 
son V.  Sanborn,  11  N.  H.  201;  Crawford  v.  Bertholf,  1  N.  J. 
Eq.  458,  471;  Bryan  v.  Ramirez,  8  Cal.  461;  Brewster  v. 
Baker,  16  Barb,  (N.  Y.)  613,  618;  Bigelow  on  Estoppel 
(5th  ed.)  586;  11  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  427- 
430;  16  Cyc.  761-764.  And  see  East  Greenwich  Inst,  for 
Savings  v.  Kenyan,  20  R.  I.  110. 

The  phrase  "stands  by"  in  the  foregoing  rule  does  not 
mean  necessarily  an  actual  presence,  "but  implies  knowledge 
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under  such  circumstances  as  render  it  the  duty  of  the  posses- 
sor to  communicate  it."  Galling  v.  Rodman,  6  Ind.  289, 
292. 

Upon  a  careful  review  of  the  whole  case,  we  are  of  the 
opinion  that  there  was  no  error  in  the  decree  of  the  Superior 
Coiirt,  and  the  same  is  hereby  afiirmed. 

The  cause  is  remanded  to  the  Superior  Court  for  further 
proceedings. 

Hugh  J.  Carroll,  for  complainant. 

Eliot  G.  Parkhurst,  Robert  B.  Dresser,  Edwards  &  Angell, 
for  respondent. 


Sylvia  G.  Adam  vs.  New  England  Investment  Co. 

JULY  7,  1911. 
Pbbsbnt:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)    Corporations.    Contracts,    Stocks  and  Stockholders, 

Pl&intifiF  was  the  owner  of  certain  shares  of  the  X.  Co.  The  directors  of 
defendant  corporation  (which  was  authorized  to  purchase  stock  of  other 
corporations)  voted  to  purchase  all  available  stock  of  the  X.  Co.  at  $45  a 
share.  Thereafter  the  president  of  defendant,  who  was  also  a  director  and 
genera]  manager  agreed  with  plaintiff  for  the  purchase  of  her  stock,  giving 
plaintiff  about  $27  a  share,  by  the  terms  of  which  agreement  plaintiff  delivered 
her  stock  in  the  X.  Co.,  and  received  shares  in  defendant  company,  redeem- 
able at  a  stipulated  price  at  any  time  after  six  months  from  the  date  of  such 
transfer.  A  new  certificate  in  the  X.  Co.  was  issued  to  defendant.  At  vari- 
ous times  plaintiff  presented  her  certificate  for  redemption,  and  was  paid  by 
the  treasurer  of  defendant,  from  its  funds,  for  a  portion  of  the  shares  and 
a  new  certificate  issued  for  the  remainder,  leaving  a  balance  of  900  shares 
which  had  been  tendered  and  payment  refused.  The  stockholders  of 
defendant  never  ratified  the  agreement  made  by  its  president,  nor  were 
the  re-purchases  ratified  by  any  formal  vote  of  the  directors.  The  X.  Co. 
through  the  control  of  its  stock  by  defendant  was  put  into  liquidation  and 
most  of  its  assets  absorbed  by  defendant. 

Hdd,  that  defendant  having  express  authority  to  hold  stock  in  other  com- 
panies and  the  directors  having  voted  to  purchase  the  stock  of  the  X.  Co., 
without  8pecif3ring  who  should  do  the  purchasing,  the  president  and 
general  manager  was  the  proper  and  logical  agent  to  carry  such  vote  into 
effect. 

Hdd,  further,  that  the  vote  did  not  prohibit  the  purchase  of  stock  at  a  less 
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price  than  that  fixed,  nor  did  it  prohibit  defendant  from  obtaining  longer 
terms  of  payment;  and  the  effect  of  the  agreement  was  simply  to  postpone 
the  time  of  payment. 

(2)  Corporations,     Ultra  Vires.    Ratification  of  Act  of  Officer, 

Where  the  president  and,  general  manager  of  a  corporation  assumes  to  act  in  its 
behalf  and  for  a  purpose  authorized  by  its  charter  and  by  vote  of  its  directors, 
and  the  terms  of  the  contract  are  made  known  to  the  treasurer  who  acting 
upon  the  agreement  issues  stock  certificates  to  the  other  party  and  pays  out 
funds  of  the  company,  and  after  knowledge  of  such  contract  by  the  directors 
they  make  no  offer  to  return  the  consideration  received  by  the  corporation, 
but  continue  to  retain  the  benefit  of  it,  the  corporation  thereby  ratifies  the 
act  of  its  ofl5cer. 

(3)  Corporations,    Potoer  to  Purchase  Own  Stock,     Ultra  Vires. 

Where  upon  an  agreed  statement  of  facts  it  appears  that  a  sale  of  its  stock 
was  made  by  a  corporation  upon  the  express  condition  of  re-purchase  of  the 
same  by  the  company  for  a  fixed  price  and  at  a  fixed  time,  such  transaction 
constitutes  a  conditional  sale  of  the  stock  and  an  indivisible  contract, 
which  (no  rights  of  creditors  or  of  other  stockholders  being  involved)  is  not 
vUra  vires,  and  vendee  has  a  right  to  recover  for  the  value  of  the  stock  at  the 
agreed  price.  Whether  a  corporation  has  an  implied  power  to  purchase  its 
own  stock  under  other  circumstances,  is  not  decided. 

Assumpsit.  Heard  on  certification  on  agreed  statement 
of  facts. 

Parkhurst,  J.  This  is  an  action  of  trespass  on  the  case 
for  promises  broken,  brought  in  the  Superior  Court  for 
Providence  County;  and  upon  an  agreed  statement  of  facts, 
the  action,  being  at  issue  on  its  merits,  was  on  May  2,  1911, 
certified  to  this  court  to  be  here  heard  and  determined, 
under  Gen.  Laws,  R.  1. 1909,  cap.  298,  sec.  4. 

The  facts  agreed  upon  are,  in  substance,  as  follows: 
The  plaintiff,  Sylvia  G.  Adam,  of  the  City  of  Cranston,  on 
November  25,  1908,  was  the  owner  of  one  hundred  and 
thirty-nine  shares  of  the  capital  stock  of  the  American 
Pickling  Company,  a  Rhode  Island  corporation,  doing 
business  in  Providence;  and  on  or  about  the  above  date,  the 
defendant,  the  New  England  Investment  Company,  also  a 
Rhode  Island  corporation,  which  had  received  authority 
from  the  Legislature  of  the  State  of  Rhode  Island,  at  the 
January  Session,  1908,  to  purchase  shares  of  stock  of  other 
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corporations,  was  negotiating  for  and  had  purchased  certain 
of  the  stock  of  the  said  American  Pickling  Company;  the 
stock  was  bought  at  prices  ranging  from  forty-five  to  sixty- 
five  dollars;  on  October  27th,  1908,  the  directors  of  the 
defendant  company  voted  to  purchase  all  available  stock  in 
the  American  Pickling  Company  for  $45  a  share.  During 
the  latter  part  of  November,  1908,  Joseph  deChamplain, 
the  president,  general  manager  and  a  director  of  the  New 
England  Investment  Company,  entered  into  negotiations 
with  the  plaintiff  through  Joseph  W.  Adam,  the  husband  of 
the  plaintiff,  for  the  purchase  by  the  defendant  company  of 
the  plaintiff's  stock  in  the  American  Pickling  Company. 
The  proposition  which  he  made  and  which  was  accepted 
by  the  plaintiff  on  the  25th  day  of  November,  1908,  was  for 
the  plaintiff  to  deliver  her  stock  in  the  American  Pickling 
Company  to  the  New  England  Investment  Company  and  to 
receive  therefor  fifteen  hundred  and  twenty  shares  of  the 
stock  of  the  defendant  corporation,  with  the  distinct  under- 
standing that  the  defendant  corporation  would  redeem  and 
purchase  from  said  plaintiff,  said  fifteen  hundred  and  twenty 
shares,  at  the  price  of  $2.50  per  share,  at  any  time  after  six 
months  from  the  date  of  the  transfer  to  it  of  the  American 
Pickling  Company  stock;  the  deal  above  set  forth  was  carried 
out,  the  plaintiff  transferred  her  stock  in  the  American  Pick- 
ling Company  to  the  defendant,  and  received  from  deCham- 
plain a  certificate  for  1,520  shares  of  defendant's  stock,  upon 
the  above  conditions  as  to  redemption  and  purchase.  At 
the  time  the  plaintiff  delivered  her  stock  to  the  New  England 
Investment  Company  she  knew  of  the  purchase  by  the 
defendant  corporation  of  shares  of  the  American  Pickling 
Company  stock  from  other  stockholders.  The  American 
Pickling  Company  received  the  plaintiff's  certificate  and 
issued  a  new  certificate  for  139  shares  of  its  capital  stock 
in  the  name  of  the  defendant  corporation,  and  the  defendant 
corporation  has  held  said  stock  in  its  name  up  to  the  present 
time.  On  the  21st  day  of  April,  1909,  the  plaintiff  presented 
to  the  treasurer  of  the  New  England  Investment  Company 


Digitized  by 


Google 


196        Adam  v.  New  England  Investment  Co,         [33 

for  redemption  1,520  shares  of  the  said  defendant  corpora- 
tion stock,  and  on  that  day  the  treasurer  of  said  corporation 
paid  from  the  funds  of  said  corporation  the  sum  of  $800  in 
payment  of  320  shares,  and  issued  to  her  a  certificate 
for  1,200  shares  of  the  said  defendant  corporation;  on 
the  14th  day  of  August,  1909,  the  plaintiff  presented  to 
the  treasurer  of  the  defendant  corporation  for  redemp- 
tion 1,200  shares  of  the  stock  of  the  defendant  cor- 
poration standing  in  her  name  and  payment  was  refused, 
but  the  president  and  general  manager,  deChamplain, 
promised  to  pay  the  plaintiff  in  full  for  all  the  stock  of  the 
New  England  Investment  Company  which  she  held,  on 
October  1st,  1909;  on  the  4th  day  of  October,  1909,  the  said 
plaintiff  tendered  to  said  treasurer  of  the  said  defendant 
corporation  for  redemption  1,200  shares  of  the  capital  stock 
of  said  New  England  Investment  Company  and  the  treasurer 
forthwith  paid  her  $500  in  payment  of  200  shares  of  said 
stock  and  issued  to  her  a  certificate  for  1,000  shares;  on 
November  6th,  1909,  the  plaintiff  presented  for  redemption 
1,000  shares  of  the  capital  stock  of  the  said  defendant 
corporation  and  received  the  sum  of  $250  in  payment  for 
100  shares  and  a  certificate  for  900  shares,  the  balance  re- 
maining after  the  above  payment;  and  the  plaintiff  did  on 
the  12th  day  of  February,  1910,  and  on  other  dates  there- 
after tender  to  the  said  defendant  corporation  for  redemption 
the  900  shares  now  standing  in  her  name,  but  payment  has 
been  refused  upon  the  same. 

It  is  admitted  that,  upon  each  and  every  occasion  when 
payment  was  made  by  the  defendant  corporation  in  redeem- 
ing the  plaintiff's  stock,  the  treasurer  of  the  said  defendant 
corporation  paid  from  the  funds  of  the  corporation,  either  by 
check  drawn  by  the  corporation,  or  by  the  endorsement  of 
funds  payable  to  the  order  of  the  corporation,  and  that  upon 
each  and  every  occasion  the  certificates  of  stock  issued  to 
the  plaintiff  were  properly  signed  and  countersigned  by  the 
duly  authorized  officers  of  the  corporation. 

It  is  admitted  that  the  stockholders  of  the  defendant 
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corporation  never  passed  any  vote  ratifjring  the  agreement 
made  by  its  president  for  the  re-purchase  of  the  plaintiff's 
stock,  nor  did  the  board  of  directors,  by  any  formal  vote, 
ratify  such  re-purchases,  as  he  did  in  fact  make. 

The  New  England  Investment  Company  acquired  540 
shares  of  stock  out  of  a  total  outstanding  issue  of  600  shares 
of  the  American  Pickling  Company;  at  the  time  of  the 
purchase  of  the  plaintiff 's  stock,  the  American  Pickling  Com- 
pany was  a  going  concern  and  solvent  and  has  since  the 
purchase  of  the  plaintiff's  stock  by  the  defendant  corpora- 
tion been  put  into  liquidation  by  the  defendant  and  most 
of  its  assets  absorbed  by  the  New  England  Investment 
Company. 

The  United  States  Circuit  Court  appointed  a  receiver 
of  the  said  defendant  corporation  on  April  23rd,  1910,  but 
said  receivership  was  discharged  by  said  court  on  March  3rd, 
1911. 

The  present  action  is  brought  by  the  plaintiff  to  recover 
the  value  of  900  shares  at  present  standing  in  her  name  and 
which  the  defendant  company  has  failed  to  redeem  at  the 
agreed  price  of  $2.60  per  share,  amounting  to  $2,250,  to- 
gether with  interest  thereon  from  the  first  day  of  July,  1909, 
to  the  date  of  the  plaintiff's  writ,  amounting  to  $102.25. 

Under  the  agreed  facts,  as  above  set  forth,  the  plaintiff 
contends  in  argument  that,  as  the  defendant  corporation 
had  power  to  buy  the  stock  of  the  American  Pickling  Com- 
pany, under  the  amendment  of  its  charter  passed  by  the 
General  Assembly  at  the  January  Session,  1908,  and  as 
the  Board  of  Directors  had  voted  on  October  27th,  1908, 
to  buy  all  available  stock  of  the  American  Pickling  Company 
at  $45  per  share,  the  purchase  of  the  plaintiff's  stock  in  the 
latter  concern  was  within  the  power  of  the  defendant  cor- 
poration; and  that  the  defendant  corporation  is  bound  to 
carry  out  its  part  of  the  bargain  made  at  the  time  of  the 
purchase;  that  even  if  deChamplain,  the  president  and 
general  manager  of  the  defendant  corporation,  had  no 
express  authority  to  bind  the  defendant  company,  the  def end- 
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ant  company  has,  by  its  acceptance  of  the  plaintiff's  stock, 
and  by  its  conversion  of  the  same  into  cash  through  liquida- 
tion of  the  American  Pickling  Company,  received  the 
benefit  of  the  trade  which  he  made  for  it;  and  that,  as  it 
has  never  taken  any  steps  to  rescind  the  contract,  but  has 
by  its  action  ratified  the  same,  it  is  consequently  estopped 
from  denying  the  validity  of  the  contract  and  its  binding 
force  upon  it . 

The  plaintiff  further  contends  that  the  contract  which 
the  plaintiff  made,  for  the  re-sale  of  her  stock  in  the  defend- 
ant company  to  it,  was  a  bona  fide  sale  with  the  date  of  pay- 
ment by  the  purchaser  postponed  and  the  seller  secured  by 
the  stock  of  the  defendant  company;  that  the  defendant 
corporation  had  power  to  pm-chase  its  own  stock;  but  that, 
even  in  case  it  is  held  that  the  defendant  corporation  had 
no  right  to  agree  to  re-purchase  its  own  stock  delivered 
under  the  contract  of  the  plaintiff  the  defendant  corporation 
having  received  the  benefits  in  full  of  the  plaintiff's  per- 
formance of  her  part  of  the  contract,  cannot  refuse  to  per- 
form its  part  upon  the  ground  that  the  contract  was  ultra 
vires  J  because  having  taken  the  plaintiff's  property  and  being 
unable  to  return  the  same,  it  is  estopped  from  setting  up 
such  a  defence. 

Under  the  agreed  state  of  facts,  the  following  questions 
are  suggested  by  the  plaintiff  for  our  determination: 

First:  Could  the  president  and  general  manager  under 
the  authority  of  the  Board  of  Directors  voting  to  buy  avail- 
able American  Pickling  Company  stock  at  $45  a  share,  bind 
the  corporation  to  pay  $27  a  share  six  months  after  the 
purchase  of  the  stock? 

Second:  Is  the  defendant  corporation  bound  by  the 
contract  made  by  the  plaintiff  and  deChamplain,  acting  for 
and  in  behalf  of  the  defendant  corporation  and  ratified  by  the 
defendant? 

Third:    Can  a  corporation  buy  its  own  stock? 

Fourth:  If  it  should  be  held  that  the  defendant  corpora- 
tion could  not  buy  its  own  stock,  is  the  defendant  corpora- 
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tion,  by  reason  of  its  acceptance  of  the  plaintiflf's  perform- 
ance, estopped  from  taking  advantage  of  the  fact  that  its 
performance  would  be  uUra  virest 

1.  Inasmuch  as  the  defendant  corporation  had  express 
authority  imder  legislative  amendment  of  its  charter, 
passed  May  20,  1908,  "to  buy,  hold  and  sell  stocks  in  other 
corporations,"  and  as  corporations  can  only  act  through 
their  authorized  agents;  and  as  the  board  of  directors  by 
their  vote  of  October  27th,  1908,  voted  "to  pm-chase  all 
(1)  available  stock  of  the  American  Pickling  Company  at  Forty- 
five  Dollars  per  share"  and  said  nothing  about  who  should 
do  the  purchasing,  we  are  of  the  opinion  that  the  President 
and  General  Manager  was  the  proper  and  logical  agent  to 
carry  into  effect  the  directors'  vote. 

It  is  clear  that  under  this  vote  deChamplain  could  and  did 
for  and  in  behalf  of  the  corporation,  purchase  stock  of  the 
American  Pickling  Company  for  the  defendant. 

It  is  admitted  that  some  stock  was  bought  for  amounts 
in  excess  of  the  amount  fixed  by  the  directors'  votes,  but 
that  does  not  concern  us,  in  this  case.  Since  the  purchase 
of  stock  for  $45  was  authorized  by  the  directors,  the  defend- 
ant corporation  cannot  claim  that  the  President  and  General 
Manager  had  no  authority  to  buy  the  plaintiff's  stock  for  a 
fraction  over  $27  a  share,  payment  therefor  being  post- 
poned until  six  months  after  the  American  Pickling  Com- 
pany stock  was  received  from  the  plaintiff.  The  vote  of 
the  directors  meant  that  the  defendant's  funds  could  prop- 
erly be  used  to  buy  the  stock  at  a  price  not  to  exceed  $45 
a  share.  It  did  not  prohibit  the  purchase  at  a  lower  price. 
The  vote  meant  that  the  corporation  could  use  its  cash, 
but  did  not  prohibit  its  officers  from  obtaining  longer  terms 
of  payment. 

It  is  admitted  that  the  defendant  had  at  the  time  the 
contract  was  made  with  the  plaintiff  either  bought  or  was 
negotiating  for  the  purchase  of  large  blocks  of  Pickling 
Company  stock;  and  deChamplain  knowing  of  the  drain  on 
the  defendant's  cash,  might  very  properly  consider  that 
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even  at  the  low  price  at  which  he  was  obtaining  plaintiff's 
stock,  it  would  be  to  the  corporation's  advantage  to  extend 
the  time  of  payment;  and  this  is  what  he  did  in  the  contract 
upon  which  the  plaintiff  sues.  It  is  not,  as  we  shall  show 
hereafter,  a  contract  that  is  divisible;  but  the  defendant  in 
return  for  the  delivery  of  her  stock  by  the  plaintiff  agreed 

(1)  to  deliver  to  her  the  Investment  Company  stock,  and 

(2)  to  pay  her  for  the  same  at  a  later  date  a  price  that  would 
give  her  the  value  of  her  Pickling  Company  stock,  at  the 
rate  of  $27%  per  share.  The  defendant  has  admitted  the 
two  distinct  parts  of  this  agreement,  and  the  effect  thereof 
is,  in  our  opinion,  an  agreement  simply  to  postpone  the  time 
of  payment.  If  deChamplain  had  agreed  to  pay  the  plain- 
tiff for  her  Pickling  Company  stock  in  cash  at  the  rate  of 
$27%  a  share  on  November  25th,  1908,  the  defendant  would 
not  have  had  the  right  to  question  the  action  of  its  President 
and  General  Manager  and  could  not  have  complained  if 
deChamplain  had  agreed  to  pay  the  plaintiff  in  cash  at  the 
end  of  six  months;  and  we  are  clearly  of  the  opinion  that 
deChamplain  had  authority  to  make  the  purchase  of  the 
plaintiff's  stock  in  the  American  Pickling  Company.  And, 
although  the  defendant  company  claims  that  deChamplain 
was  not  the  proper  officer  to  execute  the  vote  of  the  board 
of  directors,  it  is  to  be  noted  that  the  only  other  adminis- 
trative officer,  Bergeron,  the  Secretary  and  Treasurer, 
ratified  the  act  of  deChamplain,  bo  far  as  he  was  able  to 
do  so,  by  paying  for  the  stock  actually  redeemed  out  of  the 
funds  of  the  defendant,  and  by  issuing  the  several  certifi- 
cates of  stock  for  the  amounts  not  actually  redeemed. 

2.  It  is  admitted  that  deChamplain  assumed  to  act  in 
behalf  of  the  defendant  corporation  and  for  a  purpose 
(2)  authorized  by  its  charter  and  by  vote  of  its  directors;  that 
the  terms  of  the  contract  were  made  known  to  the  treasurer 
of  the  defendant,  Bergeron,  and  that  he  acted  upon  the  said 
agreement,  that  is,  issued  stock  certificates  to  the  plaintiff 
upon  several  occasions  for  the  corporation  and  paid  out  to 
the  plaintiff  from  the  defendant's  funds  $1,550;  and  that 
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since  the  contract  became  known  to  the  directors  of  the 
defendant  company,  they  have  made  no  oflfer  to  return  to 
the  plaintiflf  her  PickUng  Company  stock,  but  the  defendant 
has  held  the  same  at  all  times  since  the  plaintiff  deUvered  it 
to  the  defendant  and  the  latter  has  enjoyed  the  proceeds 
thereof. 

The  law  upon  such  facts  is  well  settled. 

2  Thompson  on  Corporations,  Sec.  2020:  ''Where  a  con 
tract  is  made  by  one  assuming  to  act  in  behalf  of  a  corpora- 
tion and  for  a  purpose  authorized  by  its  charter,  and  the 
corporation,  after  knowledge  of  the  facts  attending  the 
transaction  is  brought  home  to  its  proper  officers,  receives 
and  retains  the  benefit  of  it  without  objection,  it  thereby 
ratifies  the  unauthorized  act  and  estops  itself  from  repudia- 
ting it.  The  reason  is,  that  it  must  exercise  its  option  of 
afiSrming  or  disaffirming  in  whole  and  not  in  part;  that  it  - 
cannot  disaffirm  so  much  of  the  unauthorized  act  as  is 
onerous  while  retaining  so  much  of  it  as  is  beneficial;  that  it 
eannot  keep  the  advantage,  by  repudiating  the  burden; 
that  it  cannot  disaffirm  the  contract,  while  keeping  the 
consideration. ' ' 

In  Wisconsin  Lumber  Co.  v.  Telephone  Co.,  127  Iowa,  350 
the  plaintiff  purchased  and  paid  for  certain  shares  of  stock 
in  defendant  telephone  company  upon  the  express  agreement 
that  it  should  receive  a  pass  good  on  all  of  defendant's 
lines  and  also  the  agreement  that  in  case  defendant  sold 
any  of  its  lines  that  it,  defendant,  would  upon  demand  re- 
purchase the  stock  of  the  plaintiff  at  the  par  value  thereof. 
When  defendant  sold  certain  of  its  lines  plaintiff  demanded 
money  for  its  stock  and  defendant  claimed  that  (1)  the 
agreements  were  unauthorized  by  defendant,  and  its  officers 
who  did  so  agree  had  no  authority  so  to  do.  The  court  in 
overruling  this  said  first  as  to  the  officer's  want  of  authority 
in  fact,  p.  355:  "It  clearly  appears,  from  the  implied  color 
which  the  answers  must  give  in  order  that  the  defense  may 
be  considered  at  all,  that  these  officers  did  in  fact  make 
the  contracts  as  allejced  in  the  petition,  under  the  seal  of  the 
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corporation,  and  that  the  defendant  corporation  has  had 
and  enjoyed  the  benefits  of  such  contracts.  This  being 
true,  the  corporation  can  not  accept  and  ratify  the  contracts 
in  so  far  as  they  are  beneficial  to  it  and  repudiate  them  in  so 
far  as  they  imposed  any  liability  on  its  part.  It  accepted 
plaintiff's  money  on  the  strength  of  these  contracts  and  can- 
not while  retaining  the  same,  be  heard  to  say  that  its  officers 
had  no  authority  to  make  the  contracts  under  which  it  was 
received.  This  is  Hornbook  law  and  we  need  only  cite  in  its 
support  Field  vs.  Assort. ,  117  Iowa,  185;  Moore  vs.  M.  E. 
Churchy  117  Iowa,  33;  Melledge  vs.  Boston  Iron  Co.,  5  Cush., 
168;  Phil.  Co.  vs.  Howard,  13  Howard,  307." 

Lake  St.  R.  R.  Co.  v.  Carmichael,  184  111.,  348 :  A  guaranty 
of  a  note  for  a  deferred  payment  on  lots  purchased  by  a  cor- 
poration, executed  in  the  name  of  the  corporation  by  its 
presidjBnt  may  be  enforced,  although  not  authorized  by  the 
board  of  directors,  when  ratified  by  the  subsequent  acts  of 
the  corporation  in  paying  interest,  requesting  extension  of 
time  and  retaining  title  to  the  property.  This  case  is 
particularly  strong  because  the  evidence  showed  a  by-law 
of  defendant  company  that  no  officer  should  contract  any 
debt  or  obligation  except .  by  direct  authority  of  the 
board  of  directors,  and  evidence  showed  that  directors 
took  no  action  concerning  transaction.  The  court  said, 
at  p.  352:  ''There  was  no  evidence  that  appellee  had  any 
knowledge  or  notice  of  the  by-law  in  question  and  it  was 
proved  that  the  company  had  accepted  and  retained  the 
title  of  the  five  lots  (although  it  had  offered  to  reconvey 
three  of  them  to  appellee  subject  to  a  general  mortgage  on 
all  its  property  which  had  attached  to  them)  and  it  was  also 
proved  that  the  company  had  paid  one  year's  interest  on 
the  note  and  had  applied  for  and  obtained  an  extension  of 
time  in  which  to  pay  the  principal.  These  acts  of  the 
company,  which  were  not  denied,  were  a  clear  ratification  of 
the  obligation  which  had  been  entered  into  in  its  name  by 
its  president  and  we  need  not  consider  the  question  of  ante- 
cedent authority.    When  the  company  ratified  the  execu- 
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tion  of  the  instrument  of  guaranty  and  acknowledged  its 
binding  force  by  adopting  it  as  its  act,  its  relation  to  the 
guaranty  was  precisely  the  same  as  it  would  have  been  had  it 
authorized  the  execution  of  the  guaranty  in  the  first  place. 
{Paul  vs.  Berry,  78  lU.,  158)." 

Windsor  v.  St.  Paul,  &c.  R.  Co.,  37  Wash.,  156:  The 
court  held  that  where  a  railroad  company  accepts  a  deed  of 
land  purchased  for  it  by  an  agent,  it  cannot  dispute  the 
agent's  authority  to  agree  to  pay  a  consideration  additional 
to  that  recited  as  consideration  in  the  deed.  Defendant 
contracted  for  the  purchase  of  land  through  one  who  was  not 
a  regular  right  of  way  agent.  The  court  said,  at  p.  162: 
"The  company  received  the  benefits  of  this  transaction — 
and  the  company,  after  a  ratification  of  the  contract  which 
was  brought  about  through  the  agency  of  this  man,  ought 
not  to  be  allowed  to  dispute  his  agency  in  its  interests." 

In  Edelhoff  v.  Homer,  etc.  Co.,  86  Md.,  595,  the  officers 
(president,  vice-president  and  treasurer)  executed  a  mort- 
gage without  any  express  authority.  The  corporation 
received  the  money  and  used  it  in  its  business.  The  court 
held  that  the  corporation  was  bound,  saying  at  p.  609: 
''Now  while  it  may  be  true  as  a  general  rule  that  ministerial 
officers  of  a  corporation  without  authority  expressly  con- 
ferred or  to  be  implied  from  previous  conduct,  cannot  pledge 
the  property  of  the  corporation,  yet  when  a  mortgage  of  its 
chattels  has  been  made  by  such  officers  for  the  purpose  of 
securing  funds  to  pay  its  debts  and  continue  its  business  and 
it  receives  the  full  benefit  of  the  transaction  without  objec- 
tion being  made,  it  will  be  presumed  to  have  authorized  or 
ratified  the  acts  of  its  officers.  Pittsburg  C.  &  S.  R.  Co. 
vs.  Bridge  Co.,  131  U.  S.  371;  5  Thompson  on  Corporations, 
6175.  This  principle  is  founded  on  considerations  of 
common  honesty.  One  who  neglects  to  disavow  promptly 
the  acts  of  his  agent,  but  on  the  contrary  receives  and  appro- 
priates to  his  own  use  the  benefit  thereof,  ought  not  to  be 
permitted  afterwards  to  relieve  himself  of  the  burdens  of  the 
transaction  by  denying  the  authority  of  the  agent.    In  such 
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a  case  he  makes  the  act  his  own.  Stokes  vs.  Detrick,  75 
Md.  256;  Cresswell  vs.  Lanahan,  101  U.  S.  347." 

In  Johnson  v.  Weed,  etc,  Co.,  103  Wis.,  291,  the  defendant 
by  its  vice-president  indorsed  a  note  in  renewal  of  another 
note  that  had  been  given  plaintiff  in  payment  for  logs  de- 
Uvered  to  G.,  a  partner  of  defendant.  The  note  had  in  fact 
been  sent  to  vice-president  to  use  for  another  purpose,  but 
plaintiff  did  not  know  of  this.  When  note  became  due, 
president  of  defendant  corporation  waived  protest  and  made 
payment  before  this  action  was  brought.  The  court  held 
that  the  action  of  the  president  ratified  the  deUvery,  execu- 
tion and  use  of  the  note. 

In  Pittsburg,  etc.  Ry.  Co.  v.  Bridge  Co.,  131  U.  S.  371, 
the  president  of  a  railway  company  made  a  contract  in 
behalf  of  the  corporation  with  the  Bridge  Company,  without 
the  express  authority  of  the  board  of  directors.  The  court 
held  that  corporation  was  bound.  Page  381:  "And  when 
a  contract  is  made  by  any  agent  of  the  corporation  in  its 
behalf  and  for  a  purpose  authorized  by  its  charter  and  the 
corporation  receives  the  benefit  of  the  contract  without 
objection,  it  may  be  presumed  to  have  authorized  or  ratified 
the  contract  of  its  agent.  Bank  vs.  Patterson,  7  Cranch, 
299;  Bank  v.  Dandridge,  12  Wheat.  64." 

In  Clement  Co.  v.  Michigan  Clothing  Co.,  110  Mich.  458, 
the  secretary  and  general  manager  of  defendant  offered  to 
buy  and  did  obtain  from  defendant  the  assignment  of  a 
claim  which  defendant  sued  on  and  recovered,  but  refused 
to  pay  agreed  purchase  price  as  directors  never  authorized 
purchase.  The  court  said,  laying  aside  power  of  general 
manager,  the  defendant  must  be  deemed  to  ratify  the  pm*- 
chase.  It  has  inured  to  its  benefit.  It  has  received  a  large 
amoimt  of  money  by  reason  of  the  contract.  It  cannot  keep 
the  proceeds  and  at  the  same  time  repudiate  it. 

In  Owyhee  Land  Co.  v.  Tautphas,  121  Fed.  343,  where  a 
corporation  accepted  the  benefits  of  a  contract  executed 
by  the  president  in  its  behalf  and  repeatedly  recognized  the 
contract  by  payment  of  a  large  part  of  the  consideration, 
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it  could  not  question  the  validity  of  the  contract  after  full 
performance  by  the  other  party  thereto.  At  page  347,  the 
court  said:  "Such  acts  constitute  a  complete  ratification 
even  if  the  contract  was  originally  unauthorized."  Owens 
V.  Boyd  Co.,  95  Va.  560;  Kirwin  v.  Washington  Co.,  37 
Wash.  286;  Wolf  Co.  v.  Bank,  107  111.  App.  58;  Sun  Printing 
&  Publishing  Ass'n.  v.  Moore,  183  U.  S.  642;  Fourth  National 
Bank  v.  Lumber  Co.,  142  Fed.  257;  Phillips  v.  Lumber  Co., 
130  Cal.  431;  CapUal  Co.  v.  March,  10  Kans.  App.  40; 
Mulford  V.  Torrey  Exploration  Co.  (Colo.)  100  Pac.  696, 
598. 

In  accord  with  the  rule  laid  down  in  the  above  cases,  we 
are  clearly  of  the  opinion  that  the  defendant  corporation  has 
ratified  the  act  of  its  President  and  General  Manager,  for  the 
corporation  has,  up  to  the  present  time,  retained  the  benefits 
of  the  plaintiff 's  performance ;  has  taken  and  used  the  Pickling 
Company  stock  which  it  received  from  the  plaintiff;  has  par- 
tially acted  upon  the  agreement  which  it  now  seeks  to  repu- 
diate; and  has  made  absolutely  no  effort  to  place  the  plaintiff 
in  the  same  status  in  which  she  was  before  she  performed 
her  part  of  the  contract. 

The  defendant  cannot  keep  the  advantage  of  the  contract 
and  repudiate  the  burden.  It  cannot  disaflSrm  the  contract 
while  keeping  the  consideration. 
(3)  3.  But  the  defendant  contends  that  it  had  no  power  to 
purchase  its  own  stock,  under  the  general  principles  of  law, 
claiming  that  such  purchase  of  its  stock  by  a  corporation  is 
forbidden  by  considerations  of  public  poUcy,  unless  there  is 
express  authority  so  to  purchase  its  stock  either  imder  the 
provisions  of  its  charter  or  by  statute.  Defendant 's  counsel 
contents  himself  with  a  general  reference  to  1  Morawetz, 
Private  Corp.  §  434,  and  several  sections  of  Thompson  on 
Corporations,  to  the  above  effect,  but  cites  no  cases  in 
support  thereof;  and  fiui;her  argues  that  since  there  is  in 
this  state  no  statute  or  provision  of  defendant's  charter 
authorizing  such  purchase,  the  defendant  had  no  such  power; 
and  that  therefore  the  action  of  deChamplain  in  agreeing 
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to  redeem  or  repurchase  said  shares  was  illegal  and  void 
and  could  not  become  binding  upon  the  defendant. 

We  do  not  ignore  the  fact  that  a  very  large  number  of 
cases  have  held,  under  varying  circumstances,  that  corpora- 
tions have  no  implied  power  to  purchase  their  own  stock,  as 
laid  down  in  1  Morawetz,  Priv.  Corp.  §  434,  and  in  4  Thorn. 
Corp.  §  4076;  but  we  are  also  aware  that  perhaps  an  even 
greater  nimiber  of  cases  have  held  that  corporations  have 
such  implied  power.  Thus  it  is  said  in  4  Thompson  on 
Corporations,  Sec.  4075:  "The  rule  established  by  the 
undoubted  weight  of  authority  is  that  corporations,  with- 
out express  authority,  and  when  not  prohibited  by  their 
own  charter  or  by  statutes,  may  buy  and  sell  their  own  shares 
provided  they  do  so  in  good  faith  without  intending  to  in- 
jure, and  without  in  fact  injiuing,  their  creditors." 

In  the  present  case  there  is  no  claim  made  that  the  pur- 
chase by  the  defendant  of  its  own  stock,  as  agreed,  would 
injure  in  any  way  the  creditors  of  the  corporation,  and  no 
bad  faith  is  shown  in  the  transaction.  In  support  of  the 
above  statement  of  law  we  deem  it  necessary  to  cite  only  a 
few  of  the  cases: 

Fremont  Carriage  Mfg,  Co.  v.  Thomsen,  91  N.  W.  R. 
376,  (Neb) :  The  plaintiff  entered  into  a  contract  with  the 
defendant  corporation,  made  through  its  President  and 
General  Manager,  by  the  terms  of  which  it  was  agreed  that 
the  plaintiff  should  purchase  eight  shares  of  the  capital 
stock  of  the  defendant  corporation  from  the  defendant  at 
$100  a  share,  and  in  consideration  thereof,  the  defendant 
promised  to  furnish  the  plaintiff  employment  at  $35  per 
month,  and  it  was  further  agreed  that  if  the  defendant  should 
discharge  the  plaintiff  and  terminate  the  contract,  it  might 
do  so  by  the  purchasing  of  the  eight  shares  held  by  the 
plaintiff  at  par  value  thereof.  Defendant  discharged  the 
plaintiff,  but  refused  to  buy  back  the  stock,  claiming  that  it 
had  no  power  to  do  so.  The  court  held  that  a  corporation 
when  not  prohibited  by  its  articles,  or  by  statute,  may  buy 
and  sell  its  own  stock  and  hold,  re-issue  and  retire  the  same, 


Digitized  by 


Google 


R.  I.]     Adam  v.  New  England  Investment  Co.        207 

provided  such  act  is  done  in  entire  good  faith  and  in  no 
manner  injiures  the  right  of  its  creditors.  The  court  further 
said  that  a  contract  with  a  corporation  by  which  it  sells 
certain  of  its  shares  of  stock  and  agrees  to  re-purchase  the 
same  upon  the  happening  of  a  certain  specified  event,  is 
not  ttUra  vires;  and  for  a  breach  thereof,  the  purchaser  may 
recover  from  the  corporation  the  amount  agreed  upon  as 
the  price  of  such  re-purchase.  The  court  also  said  where 
such  a  purchase  has  been  made  by  and  through  its  President 
and  General  Manager,  the  corporation  will  not  be  permitted 
to  receive  and  retain  the  benefits  of  a  portion  thereof  and 
repudiate  and  reject  the  remainder. 

U.  S.  Mineral  Co.  v.  Camden  &  DriscoU,  106  Va.  663: 
The  declaration  avers  that  the  plaintiflf  sold  to  the  defendant 
company  a  tract  of  twenty  acres  for  $5,000,  and  of  this 
sum,  the  defendant  paid  $2,500  in  cash  and  for  the  residue 
delivered  to  the  plaintiflf  certificates  for  twenty-five  shares 
of  its  capital  stock  of  the  par  value  of  $100  per  share,  upon 
the  terms  and  agreement  on  the  part  of  the  defendant  cor- 
poration that  within  four  months  of  the  date  of  the  agree- 
ment, to  wit,  the  12th  day  of  March,  1903,  it  would  redeem 
and  purchase  the  stock  so  issued  to  the  plaintiflf  at  its  face 
value  and  thereby  pay  the  $2,500,  balance  of  the  purchase 
price.  The  court  held,  after  citing  authorities,  that  there 
can  be  no  question  that  the  defendant  had  power  to  purchase 
its  own  stock  under  the  circumstances  of  the  case  stated  in 
the  declaration.  Demurrer  on  the  ground  that  a  corporation 
has  no  power  to  purchase  its  own  stock  and  that  the  con- 
tract set  out  was  an  imlawful  contract  and  a  fraud  upon 
the  other  stockholders  should  be  overruled. 

Vent  V.  Duluth  Coffee  &  Spice  Co.,  64  Minn.,  307:  The 
plaintifiF  purchased  from  the  defendant  corporation  a  nxunber 
of  shares  of  its  capital  stock  by  an  agreement  which  provided 
that  at  the  end  of  a  certain  time  the  plaintiff  could  at  his 
option  return  the  stock  and  receive  back  the  purchase  price. 
The  plaintiff  exercised  the  option,  offered  to  return  the 
stock  and  demanded  the  purchase  price.    In  an  action  to 
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recover  such  price,  it  was  held  that  the  agreement  is  in  the 
nature  of  a  conditional  sale  with  the  option  to  the  purchaser 
to  rescind  or  revoke  and  as  between  the  plaintiflf  and  defend- 
ant, the  rights  of  creditors  not  being  involved,  the  agreement 
by  the  defendant  to  receive  back  the  stock  and  pay  back  the 
price  therefor,  is  not  uUra  vires. 

Browne  v.  St.  Paul  Plow  Works,  62  Minn.  90:  B.  sold 
and  delivered  to  P.,  a  corporation,  certain  letters-patent  for 
the  consideration  of  the  issue  and  deUvery  to  B.  by  P.  of 
sixty  shares  of  its  capital  stock  and  its  agreement  to  redeem 
the  same  in  cash  at  the  par  value  of  $3,000  at  the  end  of 
five  years,  if  so  requested  by  B.,  which  he  did,  and  tendered 
back  the  shares  of  stock  which  P.  refused  to  receive  and  also 
refused  to  pay  the  sum  of  $3,000,  but  retained  the  letters- 
patent  and  made  no  attempt  to  rescind  the  contract  and 
B.  brought  suit  against  P.  Held  that  B.  is  entitled  to  re- 
cover as  his  damages  the  agreed  value  of  the  stock. 

Leonard  v.  Draper,  187  Mass.,  536:  A  promissory  note 
had  been  given  by  a  corporation  to  pay  for  certain  shares  of 
its  own  stock  that  it  had  seen  fit  to  purchase.  It  was 
claimed  in  defense  that  the  purchase  of  shares  of  its  own 
stock  was  illegal.  The  court  held  that  such  a  purchase  was 
not  a  reduction  of  the  capital  stock,  for  the  stock  was  kept 
in  existence,  ready  to  be  sold  and  transferred  to  another 
party.  At  page  538,  the  court  said:  "The  right  of  cor- 
porations to  purchase  their  own  stock,  imless  forbidden  by 
statute,  has  been  recognized.  Dupee  vs.  Boston  Water 
Power  Co.,  114  Mass.  37,  and  cases  cited." 

City  Bank  v.  Bruce,  17  N.  Y.  507:  The  court  of  appeals 
held  that  in  the  absence  of  prohibition  by  statute  a  cor- 
poration may  purchase  its  own  stock,  hold  it  unextinguished, 
and  re-issue  it  and  that  it  is  simply  a  question  of  intention 
whether  such  a  purchase  operates  to  diminish  the  capital. 

BMock  V.  Mfg.  Co.,  110  N.  C.  99:  A  corporation,  \mless 
restrained  by  some  provision  of  its  organic  law,  may  pur- 
chase its  own  stock  from  holders  thereof,  and  the  latter  are 
entitled  to  all  the  rights  of  other  creditors  of  the  corporation 
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for  protection  and  enforcement  of  their  demand  for  payment. 

i^d  see  Dock  v.  Schlichter  Jute  Cordage  Co.,  167  Pa.  370; 
Howe  (fee.  Co.  V.  Jones,  21  Tex.  Civ.  App.  198;  Rogers  v. 
Association,  30  Utah,  188;  Farmers'  etc.  Bank  v.  Champlain 
Transportation  Co.,  18  Vt.  131;  Pabst  v.  Goodrich,  133  Wis. 
43;  ChiUicothe  Branch  v.  Fox,  3  Blatchford,  U.  S.  431; 
Bumes  v.  Bumes,  137  Fed.  781;  In  re  Castle  Braid  Co., 
145  Fed.  224;  Repvhlic  Life  Ins,  Co.  v.  Swigert,  135  111.  150; 
Fraser  v.  Ritchie,  8  111.  App.  554;  West  v.  Averill  Grocery  Co., 
109  Iowa,  488;  Dacovich  v.  Canizas,  152  Ala.  287. 

And  it  has  been  held  that  a  statute  prohibiting  corpora- 
tions to  purchase  their  own  stock  does  not  prevent  a  cor- 
poration selling  treasury  stock  on  condition  that  the  buyer 
might  rescind.  Such  a  transaction  constitutes  a  condi- 
tional sale  and  an  indivisible  contract.  4  Thomp.  Corp. 
§  4077  (at  end  p.  629);  Mulford  v.  Torrey  Exp.  Co.  (Colo.) 
100  Pac.  596,  598.  And  see  other  cases,  supra,  in  support 
of  the  same  general  principle,  where  there  was,  at  the  time 
of  the  sale  of  the  stock,  a  condition  of  repurchase,  within  a 
fixed  time.  Rogers  v.  Bldg.  &  Savg.  Ass'n.,  30  Utah,  188; 
Browne  v.  St.  Paul  Plow  Works,  62  Mmn.  90;  Vent  v.  Duluth 
C.  &  S.  Co.,  64  Mmn.  307;  U.  S.  Mineral  Co.  v.  Camden  & 
Driscoll,  106  Va.  663;  Fremont  Carriage  Co.  v.  Thomsen, 
91  N.  W.  (Neb.)  376;  Chapman  v.  Ironclad  Rheostat  Co., 
62  N.  J.  L.  497. 

Under  the  agreed  facts  of  this  case,  we  are  of  the  opinion 
that  the  sale  of  the  defendant's  stock  to  the  plaintiff  was  made 
upon  the  express  condition  of  repurchase  of  the  same  by 
the  defendant  for  a  fixed  price  and  at  a  fixed  time;  that  the 
transaction  constituted  a  conditional  sale,  and  an  indivisible 
contract;  that  the  same  was  not  uUra  vires;  and  that  the 
plaintiff  has  a  right  to  recover  for  the  value  of  the  stock 
remaining  in  her  hands,  at  the  agreed  price  of  $2.50  per  share. 

In  regard  to  the  general  principles,-  contended  for  by  the 
defendant,  that  a  corporation,  in  the  absence  of  express 
statutory  or  charter  authority,  has  no  implied  power  to 
purchase  its  own  stock,  as  held  by  some  of  the  leading  courts 
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of  this  country  (4  Thomp.  Corp.  §  4076),  we  find  that  some 
of  the  leadmg  cases  cited  deal  with  circumstances  involving 
insolvency  and  the  rights  of  creditors,  where  the  purchase  of 
the  stock  was  shown  to  be  injurious  to  creditors;  or  where 
such  purchase  was  a  fraud  upon  creditors  or  upon  other 
stockholders;  see  Bank  v.  Wickershamy  99  Cal.  655;  Kassler 
V.  Kyle,  28  Colo.  374;  Crandall  v.  Lincoln^  52  Conn.  73; 
Olmstead  v.  Vance  &  Jones  Co.,  196  111.  236;  Currier  v. 
Lebanon  Slate  Co.,  56  N.  H.  262. 

We  do  not  doubt  the  authority  of  these  cases,  so  far  as 
the  facts  show  any  fraud  upon  the  rights  of  creditors  or  of 
other  stockholders;  but  in  the  case  at  bar  it  does  not  appear 
that  the  rights  of  creditors  or  other  stockholders  are  in- 
volved; and  further  discussion  of  the  line  of  authorities 
last  above  referred  to  is  therefore  lumecessary. 

It  is  to  be  understood  that  our  opinion  that  the  agreement 
niade  by  the  defendant's  president  and  general  manager  to 
repurchase  the  stock  issued  to  the  plaintiff  as  a  condition 
of  the  contract  of  sale,  was  a  legal  and  valid  contract,  has 
been  ratified  by  the  subsequent  conduct  of  the  defendant, 
and  was  not,  \mder  the  facts  of  this  case  uUra  vires,  is  based 
solely  upon  the  agreed  facts;  whether  a  corporation  has  an 
implied  power  to  purchase  its  own  slock  under  other  cir- 
cumstances may  well  be  left  to  be  determined  when  a  case 
involving  such  other  circumstances  shall  arise. 

In  view  of  the  foregoing,  it  becomes  unnecessary  to  dis- 
cuss the  fourth  question  suggested  by  the  plaintiff. 

The  papers  in  the  case  will  be  sent  back  to  the  Superior 
Court  for  Providence  County  with  our  decision  certified 
thereon,  in  accordance  with  this  opinion,  to  the  effect  that 
the  plaintiff  is  entitled  to  recover  from  the  defendant  the 
sum  of  $2,260,  with  interest  thereon,  as  claimed  in  the  plain- 
tiff's bill  of  particulars  at  $102.25,  making  the  total  amount 
of  the  judgment,  as  of  the  date  of  the  plaintiff's  writ  March 
3,  1910,  the  sum  of  $2,352.25. 

Waterman,  Curran  &  Hunt,  for  plaintiff. 

Quinn  &  Keman  for  defendant. 
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State  vs.  Constantine  Kofines  et  al. 

JULY  7,  1911. 
Present:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland.  JJ. 

(1)  Statutes,    ConstUutumal  Law. 

Statutes  should  be  sustained  unless  their  unconstitutionality  is  clear  beyond  a 
reasonable  doubt.  A  reasonable  doubt  is  to  be  resolved  in  favor  of  the 
legislative  action  and  the  act  sustained. 

(2)  Lobster  Fiahery.    ConstUuiianal  Law, 

Pub.  Laws,  cap.  437,  acts  of  1909,  "for  the  better  protection  of  the  lobster 
fisheries"  relates  not  merely  to  a  business  affected  with  a  public  use  and 
interest,  but  to  the  public  use  and  interest  itself.  It  is  clearly  within  the 
police  power  of  the  state  and  the  power  of  the  legislature  is  not  abridged  by 
the  provisions  of  Cons.  R.  I.  Art.  I,  sec.  17,  "The  people  shall  continue  to 
enjoy  and  freely  exercise  all  the  rights  of  fishery  and  the  privileges  of  the 
shore  to  which  they  have  been  heretofore  entitled,  under  the  charter  and 
usages  of  this  state,''  etc. 

(3)  Lobster  Fiahery,    Animals  Ferae  Naturae.    Police  Power, 

Lobsters  being  animals /eroe  naturae^  the  right  to  reduce  them  to  possession  is 
subject  to  the  control  of  the  state.  This  attribute  of  government  which  was 
recognized  by  the  common  law  of  England  was  vested  in  the  colonial  govern- 
ments where  not  denied  h^  their  charters,  or  in  conflict  with  grants  of  the 
royal  prerogative.  This  power  possessed  by  the  colonies  passed  to  the 
states  and  remains  with  them  in  so  far  as  its  exercise  may  be  not  incom- 
patible with  or  restrained  by  the  rights  conveyed  to  the  federal  government 
by  the  constitution. 

The  state  may  preserve  by  adequate  police  regulations  a  food  supply,  which 
belongs  in  common  to  all  the  people  of  the  state,  and  which  can  only  become 
the  subject  of  ownership  in  a  qualified  way,  and  which  can  never  be  the 
object  of  commerce  except  with  the  consent  of  the  state  and  subject  to  the 
conditions  which  it  may  deem  best  to  impose  for  the  public  good. 

(4)  Lobster  Fishery.    Police  Power, 

The  mode  and  method  of  the  regulation  of  the  lobster  fishery  is  a  matter 
solely  for  the  consideration  of  the  legislature  and  their  action  is  not  subject 
to  review  except  upon  constitutional  grounds. 

(5)  Lobster  Fishery.    Constitutional  Law, 

Pub.  Laws,  cap.  437,  acts  of  1909  "for  the  better  protection  of  the  lobster 
fisheries"  is  not  obnoxious  to  the  provisions  of  Cons.  R.  I.  Art.  I,  sec.  10, 
"...  nor  shall  he  be  deprived  of  life,  liberty  or  property,  unless  by 
the  judgment  of  his  peers  or  the  law  of  the  land." 
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Nor  is  it  obnoxious  to  the  provisions  of  Art.  14,  sec.  1  of  the  amendments  to  the 
constitution  of  the  United  States  "  ...  nor  shall  any  state  deprive 
any  person  of  life,  liberty  or  property  without  due  process  of  law    .    .     ." 

Nor  is  it  obnoxious  to  the  provisions  of  Cons.  U.  S.  Art.  IV,  sec.  2  "The 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of  citi- 
zens of  the  several  states." 

Such  statute  is  a  proper  exercise  of  the  police  power,  by  the  legislature  in  a 
matter  concerning  only  the  people  of  the  state,  and  it  was  unnecessary  for 
the  legislature  to  consider  what  effect  it  would  have  upon  aliens  or  citizens 
of  other  states,  since  it  involves  only  the  conservation  of  shellfish  in  the 
public  waters  of  the  state. 

Blodoett,  J.,  dissents. 

Criminal  Complaint.  Heard  on  constitutional  questions 
certified  to  the  Supreme  Court. 

Dubois,  C.  J.  The  above  entitled  cases  are  complaints 
brought  before  the  District  Court  of  the  First  Judicial 
District  for  violations  of  the  provisions  of  Pub.  Laws,  cap. 
437,  §  1,  passed  May  7,  1909,  and  severally  charged  that  the 
defendant,  therein  named,  at  a  certain  time  therein  specified, 
and  at  a  certain  place  within  the  territorial  waters  of  the 
state  therein  designated,  did  catch  and  take  a  certain  lobster, 
and  also  that  he  did  place,  set,  keep,  maintain,  supervise, 
lift,  raise  and  draw,  and  cause  to  be  placed,  set,  kept,  main- 
tained, supervised,  lifted,  raised  and  drawn,  in  and  from 
said  place  in  said  waters,  a  certain  pot  and  other  contrivance 
designed  and  adapted  for  the  catching  and  taking  of  lobsters. 

These  cases  have  been  certified  from  the  district  court 
aforesaid  to  this  court,  in  compliance  with  the  provisions  of 
Gen.  Laws,  1909,  cap.  298,  §  1,  for  the  hearing  and  determi- 
nation of  certain  questions  as  to  the  constitutionality  of 
sections  1  and  2  of  said  cap.  437.  Said  sections  read  as 
follows: 

"Section  1.  No  person,  either  as  principal,  agent,  or 
servant,  shall,  at  any  time,  catch  or  take  any  lobster  from  any 
of  the  waters  in  the  jurisdiction  of  this  state,  or  place,  set, 
keep,  maintain,  supervise,  lift,  raise,  or  draw  in  or  from  any 
of  said  waters,  or  cause  to  be  placed,  set,  kept,  maintained, 
supervised,  lifted,  raised,  or  drawn  in  or  from  any  of  said 
waters,  any  pot  or  other  contrivance  designed  or  adapted  for 
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the  catching  or  takmg  of  lobsters,  unless  licensed  so  to  do  as 
hereinafter  provided.  Every  person  who  shall  violate  any 
of  the  provisions  of  this  section  shall  be  fined  twenty  dollars 
or  be  imprisoned  not  more  than  thirty  days,  or  both,  for 
each  such  ofifence/' 

"Sec.  2.  The  commissioners  of  inland  fisheries  may 
grant  or  refuse  to  grant  licenses  to  catch  and  take  lobsters 
from  the  waters  within  the  jurisdiction  of  this  state  (in  the 
manner,  at  the  times,  and  subject  to  the  regulations  pro- 
vided in  this  act)  to  such  citizens  of  this  state  as  have  resided 
in  this  state  for  at  least  one  year  next  preceding  the  granting 
of  such  license  as  they  may  think  proper.  Whenever  any 
such  license  shall  be  granted,  the  same  shall  be  granted  to 
expire  on  the  15th  day  of  November  next  succeeding  the 
granting  of  the  same,  unless  sooner  revoked  as  hereinafter 
provided,  and  each  person  to  whom  such  license  shall  be 
granted  shall,  for  each  license,  pay  to  said  commissioners 
the  sum  of  five  dollars  for  the  use  of  the  state.  Said  com- 
missioners, in  their  annual  report  to  the  general  assembly, 
shall  state  the  number  of  licenses  granted,  with  the  names  of 
the  persons  licensed  and  the  anlount  of  money  received 
therefor.  Said  commissioners  shall  issue  to  each  person 
licensed  as  aforesaid  a  certificate  stating  the  name  of  the 
person  to  whom  such  license  has  been  granted  and  the  date 
of  expiration  of  such  license,  and  shall  also  issue  to  each 
person  so  licensed  a  metal  badge  in  such  form  and  bearing 
such  inscription  as  said  commissioners  shall  determine. 
If  any  person  licensed  as  aforesaid  shall,  at  any  time,  be 
adjudged  guilty  of  any  violation  of  any  of  the  provisions  of 
this  act,  after  full  hearing  by  said  commissioners  or  a  ma- 
jority of  them,  the  said  commissioners  or  a  majority  of 
them  shall  revoke  the  license  issued  to  such  person,  and  such 
person  shall  thereupon  cease  to  have  any  authority  there- 
under." 

The  constitutional  questions  are  raised  upon  the  record 
in  the  several  cases  by  defendant's  motion  to  dismiss,  by 
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the  defendant's  demurrers  to  the  complaint,  and  by  com- 
plainant's demurrers  to  the  defendant's  pleas. 

In  the  case  of  Kofines  and  that  of  Saderas,  the  questions 
are  brought  upon  the  record  by  motions  to  dismiss  the  com- 
plaints, the  motions  being  identical. 

In  the  case  of  Crestodolas  the  questions  are  brought  upon 
the  record  by  demurrer  to  the  complaint. 

In  the  case  of  Raftak  and  that  of  Deamotares,  the  ques- 
tions are  brought  upon  the  record  by  motions  to  dismiss 
filed  by  the  respondents  after  the  fiUng,  by  the  complainant, 
of  demurrers  to  pleas.     The  motions  to  dismiss  are  identical. 

The  pleas  filed  in  the  case  of  Raftak  set  forth: 

First.  That  the  respondent,  at  the  time  mentioned  in  the 
complaint,  was  and  for  a  long  time  (but  less  than  one  year) 
had  been  a  citizen  of  the  State  of  Rhode  Island. 

Second.  That  the  respondent,  at  the  time  mentioned  in 
the  complaint,  was  a  citizen  of  the  United  States  and  of  the 
State  of  New  York  and  was,  and  for  a  long  time  had  been, 
a  resident  of  the  City  of  Newport,  in  the  State  of  Rhode 
Island. 

Third.  That  the  acts  with  which  he  stands  charged  in 
the  complaint  were  performed  by  him  in  the  course  of  his 
employment  as  the  servant  or  agent  of  Angelo  Maniotis  who, 
at  the  time  mentioned  in  the  complaint,  was  duly  licensed 
under  the  provisions  of  said  section  2  of  chapter  437,  of  the 
Public  Laws. 

The  pleas  filed  in  the  case  of  Deamotares  set  forth: 

First.  That  the  respondent,  at  the  time  mentioned  in 
the  complaint,  was  and  for  more  than  a  year  had  been  a 
resident  in  and  a  domiciled  inhabitant  of  the  City  of  New- 
port; and  that,  having  been  bom  in  the  Kingdom  of  Greece, 
he  had  duly  declared  his  intention  to  become  a  citizen  of  the 
United  States  before  the  Superior  Court  of  the  State  of 
Rhode  Island,  in  said  Newport,  on  or  about  the  27th  day  of 
February,  A.  D.  1908,  in  accordance  with  the  provisions  of 
the  naturalization  laws  of  the  United  States,  but  that  he  had 
not  then  been  duly  naturalized. 
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Second.  That  the  acts  with  which  he  stands  charged 
in  the  complaint  were  performed  by  him  in  the  course  of 
his  employment  as  the  servant  and  agent  of  Diomatares 
Diomatares,  who,  at  the  time  mentioned  in  the  complaint, 
was  duly  licensed  under  the  provisions  of  said  section  2  of 
chapter  437  of  the  Public  Laws. 

It  may  be  observed  that  the  record  does  not  specifically 
disclose  the  pohtical  status  of  Kofines,  Saderas,  or  Crestodo- 
las,  i.  e.y  whether  aliens  or  citizens  of  Rhode  Island,  or  citizens 
of  other  states  of  the  Union;  that  the  pleas  filed  by  Raftak 
disclose  the  inconsistent  claims  that  he  is  a  citizen  of  Rhode 
Island  who  has  not  resided  in  this  state  a  full  year  and  that 
he  is  a  citizen  of  the  State  of  New  York  and  that  the  pleas 
filed  by  Deamotares  disclose  that  he  is  an  alien. 

It  will  also  be  observed  that  it  does  not  appear  in  the 
record  of  any  of  the  cases  that  any  of  the  respondents  have 
applied  for  and  been  refused  licenses  under  section  2  of 
chapter  437. 

The  questions  brought  upon  the  record  and  raised  in 
each  of  the  cases  are  identical  and  are  as  follows,  viz.  : 

(1)  Are  said  sections  1  and  2  of  said  chapter  437  in 
conflict  with  the  provisions  of  section  17,  Article  I,  of  the 
Constitution  of  Rhode  Island,  which  is  as  follows,  viz. : 

"The  people  shall  continue  to  enjoy  and  freely  exercise 
all  the  rights  of  fishery,  and  the  privileges  of  the  shore,  to 
which  they  have  been  heretofore  entitled  under  the  charter 
and  usages  of  this  state.  But  no  new  right  is  intended  to  be 
granted,  nor  any  existing  right  impaired,  by  this  declara- 
tion,*' in  that  the  provisions  of  said  sections  1  and  2,  chap- 
ter 437,  grant  to  the  Conmiissioners  of  Inland  Fisheries  the 
arbitrary  right  to  refuse  hcenses  under  said  chapter  to  citi- 
zens of  the  State  and  thereby  impair  the  enjoyment  and 
free  exercise  of  the  rights  of  fishery  to  which  the  people  of 
the  State  are  entitled  under  said  section  of  the  constitu- 
tion? 

(2)  Are  said  sections  1  and  2  of  said  chapter  437,  in 
conflict  with  the  provisions  of  Section  10,  Article  1,  of  the 
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Constitution  of  Rhode  Island,  which  is  as  follows,  viz.: 

" ;    nor  shall  he  be  deprived  of  life,  liberty,  or 

property,  unless  by  the  judgment  of  his  peers,  or  the  law 
of  the  land,"  in  that  the  provisions  of  said  sections  1  and  2, 
chapter  437,  grant  to  the  said  Commissioners  of  Inland 
Fisheries  the  arbitrary  right  to  refuse  licenses  under  said 
chapter  to  citizens  of  the  state  and  thereby  deprive  citizens 
of  liberty  and  property,  contrary  to  the  provisions  of  said 
section  of  the  constitution? 

(3)  Are  said  sections  1  and  2  of  said  chapter  437  in 
conflict  with  the  provisions  of  that  portion  of  section  1, 
Article  14,  of  the  amendments  to  the  Constitution  of  the 
United  States,  which  is  as  follows,  viz. : 

" nor  shall  any  state  deprive  any  person  of  life, 

liberty,  or  property,  without  due  process  of  law " 

in  that  the  provisions  of  said  sections  1  and  2,  chapter  437, 
grant  to  the  said  Commissioners  of  Inland  Fisheries  the 
arbitrary  right  to  refuse  licenses  under  said  chapter  to 
citizens  of  the  State  of  Rhode  Island  and  thereby  deprive 
citizens  of  liberty  and  property,  contrary  to  the  said  pro- 
visions of  said  section  of  the  amendments  to  the  Constitu- 
tion of  the  United  States? 

(4)  Are  said  sections  1  and  2  of  said  chapter  437  in  con- 
flict with  the  provisions  of  Section  17,  Article  1,  of  the 
Constitution  of  Rhode  Island  (supra)  in  that  the  provisions 
of  said  sections  1  and  2  of  chapter  437  deprive  such  citizens 
of  the  state  as  have  resided  therein  for  less  than  one  year  of 
the  enjoyment  and  free  exercise  of  the  rights  of  j&shery  to 
which  they  are  entitled  under  the  provisions  of  said  section 
of  the  constitution? 

(5)  Are  said  sections  1  and  2  of  said  chapter  437  in 
conflict  with  the  provisions  of  Section  10  of  Article  1  of  the 
Constitution  of  Rhode  Island  (supra)  in  that  the  provisions 
of  said  sections  1  and  2  of  chapter  437  deprive  such  citizens 
of  the  state  as  have  resided  therein  for  less  than  one  year 
of  liberty  and  property  contrary  to  the  provisions  of  said 
section  of  the  constitution? 


Digitized  by 


Google 


R.  I,]  State  v.  Kofines.  217 

(6)  Are  said  sections  1  and  2  of  said  chapter  437  in 
conflict  with  the  said  provisions  of  Section  1  of  Article  14  of 
amendments  to  the  Constitution  of  the  United  States  (svpra) 
in  that  the  provisions  of  said  sections  1  and  2  of  chapter  437 
deprive  such  citizens  of  the  State  of  Rhode  Island  as  have 
resided  therein  for  less  than  one  year  of  liberty  and  property 
contrary  to  the  provisions  of  said  section  of  the  amendments 
to  the  Constitution  of  the  United  States? 

(7)  Are  said  sections  1  and  2  of  said  chapter  437  in  con- 
flict with  the  provisions  of  Section  17,  Article  1,  of  the 
Constitution  of  Rhode  Island  (supra)  in  that  the  provisions 
of  said  sections  1  and  2  of  chapter  437  deprive  aliens,  who 
have  fixed  their  domicile  within  the  state  and  have  resided 
therein  for  more  than  one  year,  of  the  enjoyment  and  free 
exercise  of  the  rights  of  fishery  to  which  they  are  entitled 
under  the  provisions  of  said  section  of  the  constitution? 

(8)  Are  said  sections  1  and  2  of  said  chapter  437  in  con- 
flict with  the  provisions  of  Section  10,  Article  1,  of  the 
Constitution  of  Rhode  Island  (supra)  in  that  the  provisions 
of  said  sections  1  and  2  of  said  chapter  437  deprive  aliens, 
who  have  fixed  their  domicile,  within  the  state  and  have 
resided  therein  for  more  than  one  year,  of  liberty  and  prop- 
erty, contrary  to  the  provisions  of  said  section  of  the  con- 
stitution? 

(9)  Are  said  sections  1  and  2  of  said  chapter  437  in 
conflict  with  the  said  provisions  of  Section  1  of  Article  14 
of  amendments  to  the  Constitution  of  the  United  States 
(supra)  in  that  the  provisions  of  said  sections  1  and  2  of 
said  chapter  437  deprive  aliens,  who  have  fixed  their  domicile 
within  the  State  of  Rhode  Island  and  have  resided  therein 
for  more  than  one  year,  of  liberty  and  property,  contrary 
to  the  provisions  of  said  section  of  the  amendments  to  the 
Constitution  of  the  United  States? 

(10)  Are  said  sections  1  and  2  of  said  chapter  437  in 
conflict  with  the  provisions  of  Section  17,  Article  1,  of  the 
Constitution  of  Rhode  Island  (supra)  in  that  the  provisions 
of  said  sections  1  and  2  of  chapter  437  interfere  with  the 
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rights  of  citizens  to  engage  in  the  lobster  fisheries  in  the 
waters  of  this  state  by  employing  therein  such  suitable 
servants  and  agents  as  they  see  fit,  contrary  to  the  provisions 
of  said  section  of  the  constitution? 

(11)  Are  said  sections  1  and  2  of  said  chapter  437  in 
conflict  with  the  provisions  of  Section  2,  Article  4,  of  the 
Constitution  of  the  United  States,  which  is  as  follows,  viz. : 

''The  citizens  of  each  state  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  of  the  several  states," 
in  that  the  provisions  of  said  sections  1  and  2,  chapter  437, 
interfere  with  the  privileges  and  immunities  of  citizens  of 
other  states  by  prohibiting  them  from  doing  manual  labor 
as  servants  in  connection  with  the  lobster  fisheries,  con- 
trary to  the  provisions  of  said  section  of  the  constitution? 

(12)  Are  said  sections  1  and  2,  chapter  437,  in  conflict 
with  the  provisions  of  that  portion  of  Section  1,  Article  14, 
of  the  amendments  to  the  Constitution  of  the  United  States, 
which  is  as  follows,  viz. : 

" No  state  shall  make  or  enforce  any  law  which 

shall  abridge  the  privileges  or  inununities  of  citizens  of  the 

United  States; ", 

in  that  the  provisions  of  said  sections  1  and  2,  chapter  437, 
abridge  the  privileges  and  inunimities  of  citizens  of  the 
United  States  by  prohibiting  them  from  doing  manual  labor 
as  servants  in  connection  with  the  lobster  fisheries,  contrary 
to  the  said  provisions  of  said  section  of  the  amendments  to 
the  Constitution  of  the  United  States? 

We  approach  this  subject  mindful  of  the  presumption 
of  constitutionality  in  favor  of  the  act  in  question. 
(1)  The  presumption  of  innocence  in  this  particular  obtains 
and  ''The  rule  generally  laid  down  is,  that  statutes  should  be 
sustained  unless  their  unconstitutionaUty  is  clear  beyond  a 
reasonable  doubt.  A  reasonable  doubt  is  to  be  resolved  in 
favor  of  the  legislative  action,  and  the  act  sustained.  Cooley 
on  Constitutional  Limitations,  p.  252  and  cases  cited.  '  Before 
an  act  is  declared  to  be  unconstitutional  it  should  clearly 
appear  that  it  cannot  be  supported  by  any  reasonable 
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intendment  or  allowable  presumption.'  People  v.  Super- 
visors  of  Orange f  17  N.  Y.  235,  241.  'All  intendments 
favor  constitutionality/  Crowley  v.  State  of  Oregon,  11 
Oregon,  512.  'Courts  will  approach  the  question  with 
great  caution,  examine  it  in  every  possible  aspect,  and  ponder 
upon  it  as  long  as  deUberation  and  patient  attention  can 
throw  any  new  light  on  the  subject,  and  never  declare  a 
statute  void  unless  the  nulhty  and  invahdity  of  the  act  are 
placed,  in  their  judgment,  beyond  a  reasonable  doubt.' 
Wellington  et  aZ.,  Petitioners,  16  Pick.  87,  95,  per  Shaw,  C.  J. 
'It  is  but  a  decent  respect  due  to  the  wisdom,  the  integrity, 
and  the  patriotism  of  the  legislative  body  by  which  any  law 
is  passed,'  says  Justice  Washington,  'to  presume  in  favor 
of  its  validity,  until  its  violation  of  the  Constitution  is 
proved  beyond  all  reasonable  doubt.  Ogden  v.  Saunders,  12 
Wheat.  213,  270.' "  Durfee,  C.  J.,  in  State  v.  The  District  of 
Narragansett,  16  R.  I.  424,  440. 

Therefore  it  is  incmnbent  upon  the  respondents  to  satisfy 
this  court  beyond  all  reasonable  doubt  that  the  act  in  ques- 
tion is  unconstitutional  in  the  particulars  complained  of. 

Another  consideration  of  great  importance  is  the  necessity 
of  ascertaining  whether  the  act  in  question  comes  within  the 
police  power  of  the  state.  Life,  liberty  and  the  pursuit  of 
happiness  are  held  to  be  among  the  inalienable  rights  with 
which  all  men  are  endowed  by  their  Creator,  and  that  to 
secure  these  rights,  governments  are  instituted  among  men. 
It  is  therefore  evident  that  the  object  of  society  is  to  Uve, 
increase  and  flourish.  It  is  therefore  interested  in  the  pre- 
servation of  itself  and  of  its  members.  "Self-preservation 
has  been  termed  the  first  law  of  nature.  It  is  of  the  most 
ancient  origin:  it  antedates  all  constitutions  and  statutes 
made  by  man.  It  is  the  law  under  which  we  live,  move, 
and  have  our  being:  it  is  a  law  governing  all  persons,  natural 
and  artificial.  High  and  low,  rich  and  poor,  wise  and  fool- 
ish, old  and  young,  are  subject  to  its  inexorable  sway. 
Obedience  to  it  is  rewarded,  while  disobedience  to  it  is 
inevitably  punished.     Out  of  its  observance  arises  the  doc- 
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trine  of  the  survival  of  the  fittest.  It  is  an  attribute  of  all 
corporations,  from  the  State  itself  down  to  the  least  of  its 
creatures.  Upon  it  depends  the  police  power  of  the  State, 
which,  in  its  broadest  acceptation,  means  the  general  power 
of  a  government  to  preserve  and  promote  public  welfare  by 
prohibiting  all  things  hurtful  to  the  comfort,  safety,  and 
welfare  of  society,  and  by  establishing  such  rules  as  may  be 
conducive  of  public  benefit."  Ponte  v.  Marconi^  27  R.  I. 
6. 

"Frequently  when  questions  of  conflict  between  national 
and  State  authority  are  made,  and  also  when  it  is  claimed 
that  government  has  exceeded  its  just  powers  in  dealing 
with  the  property  and  controlling  the  actions  of  individuals, 
it  becomes  necessary  to  consider  the  extent  and  pass  upon 
the  proper  bounds  of  another  State  power,  which,  like  that 
of  taxation,  pervades  every  department  of  business  and 
reaches  to  every  interest  and  every  subject  of  profit  or 
enjoyment.    We  refer  to  what  is  known  as  the  police  power. 

''The  police  of  a  state,  in  a  comprehensive  sense,  embraces 
its  whole  system  of  internal  regulation,  by  which  the  State 
seeks  not  only  to  preserve  the  public  order  and  to  prevent 
offences  against  the  State,  but  also  to  establish  for  the  inter- 
course of  citizens  with  citizens  those  rules  of  good  manners  and 
good  neighborhood  which  are  calculated  to  prevent  a  conflict  of 
rights,  and  to  insure  to  each  the  uninterrupted  enjoyment  of 
his  own  so  far  as  is  reasonably  consistent  with  a  like  enjoy- 
ment of  rights  by  others."     .     .     . 

"No  definition  of  the  powers  can  be  more  complete  and 
satisfactory  than  some  which  have  been  given  by  eminent 
jurists  in  deciding  cases  which  have  arisen  from  its  exercise, 
and  which  have  been  so  often  approved  and  adopted,  that 
to  present  them  in  any  other  than  the  language  of  the 
decisions  would  be  unwise,  if  not  inexcusable.  Says  Chief 
Justice  Shaw,  'We  think  it  is  a  settled  principle,  growing  out 
of  the  nature  of  well-ordered  civil  society,  that  every  holder 
of  property,  however  absolute  and  unqualified  may  be  his 
title,  holds  it  under  the  implied  liability  that  his  use  of  it 
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shall  not  be  injurious  to  the  equal  enjoyment  of  others 
having  an  equal  right  to  the  enjoyment  of  their  property, 
nor  injurious  to  the  rights  of  the  commimity.  All  property 
in  this  Commonwealth  is  .  .  .  held  subject  to  those 
general  regulations  which  are  necessary  to  the  common  good 
and  general  welfare.  Rights  of  property,  like  all  other 
social  and  conventional  rights,  are  subject  to  such  reason- 
able limitations  in  their  enjoyment  as  shall  prevent  them 
from  being  injurious,  and  to  such  reasonable  restraints  and 
regulations  established  by  law  as  the  legislature,  under  the 
governing  and  controlling  power  vested  in  them  by  the 
constitution,  may  think  necessary  and  expedient.  This  is 
very  different  from  the  right  of  eminent  domain, — the  right 
of  a  government  to  take  and  appropriate  private  property 
whenever  the  public  exigency  requires  it,  which  can  be  done 
only  on  condition  of  providing  a  reasonable  compensation 
therefor.  The  power  we  allude  to  is  rather  the  police  power; 
the  power  vested  in  the  legislature  by  the  constitution  to 
make,  ordain,  and  establish  all  manner  of  wholesome  and 
reasonable  laws,  statutes,  and  ordinances,  either  with  penal- 
ties or  without,  not  repugnant  to  the  constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare  of  the  Common- 
wealth, and  of  the  subjects  of  the  same.  It  is  much  easier 
to  perceive  and  realize  the  existence  and  sources  of  this 
power  than  to  mark  its  boundaries,  or  prescribe  limits  to 
its  exercise.' 

"  '  This  police  power  of  the  State,*  says  another  eminent 
judge,  'extends  to  the  protection  of  the  lives,  limbs,  health, 
comfort,  and  quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  State.  According  to  the  maxim, 
Sic  utere  tuo  ut  alienum  non  IdedaSj  which  being  of  universal 
application,  it  must,  of  course,  be  within  the  range  of  legis- 
lative action  to  define  the  mode  and  manner  in  which  every 
one  may  so  use  his  own  as  not  to  injure  others.'  And  again : 
(By  this)  'general  police  power  of  the  State,  persons  and 
property  are  subjected  to  all  kinds  of  restraints  and  burdens, 
in  order  to  secure  the  general  comfort,  health,  and  pros- 
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perity  of  the  State;  of  the  perfect  right  in  the  legislature  to  do 
which,  no  question  ever  was,  or,  upon  acknowledged  general 
principles,  ever  can  be  made,  so  faf  as  natural  persons  are 
concerned.'  And  neither  the  power  itself,  nor  the  discretion 
to  exercise  it  as  need  may  require,  can  be  bargained  away  by 
the  State. 

"In  the  American  constitutional  system,  the  power  to 
establish  the  ordinary  regulations  of  police  has  been  teft 
with  the  individual  States,  and  it  cannot  be  taken  from  them, 
either  wholly  or  in  part,  and  exercised  under  legislation  of 
Congress.  Neither  can  the  national  government,  through 
any  of  its  departments  or  oflScers,  assume  any  supervision 
of  the  police  regulations  of  the  States.  All  that  the  federal 
authority  can  do  is  to  see  that  the  States  do  not,  xmder 
cover  of  this  power,  invade  the  sphere  of  national  sovereignty, 
obstruct  or  impede  the  exercise  of  any  authority  which  the 
Constitution  has  confided  to  the  nation,  or  deprive  any 
citizen  of  rights  guaranteed  by  the  federal  Constitution.*' 
Cooley,  Const.  Lim.  7th  Ed.  p.  829,  et  seq. 

"There  is  also  a  common  assent  that  the  legislature  has  the 
right  of  control  in  all  matters  affecting  public  safety,  health, 
and  welfare,  on  the  groxmd  that  these  are  within  the  indefi- 
nable but  unquestioned  purview  of  what  is  known  as  the 
police  power.  It  is  indefinable,  because  none  can  foresee  the 
«verchanging  conditions  which  may  call  for  its  exercise; 
and  it  is  unquestioned,  because  it  is  a  necessary  function  of 
government  to  provide  for  the  safety  and  welfare  of  the 
people.  Private  rights  are  often  involved  in  its  exercise, 
but  a  law  is  not  on  that  account  rendered  invalid  or  uncon- 
stitutional. The  first  inquiry  is  whether  the  subject  of  the 
law  is  within  the  power;  for,  if  it  is,  the  legislature  has  juris- 
diction to  enact  it  and  its  terms  are  subject  to  a  reasonable 
legislative  discretion."  Opinion  to  the  Governor,  24  R.  I. 
603,  605. 

As  was  said  by  Tillinghast,  J.,  in  State  v.  Dalton,  22  R.  I. 
77-86,  in  commenting  upon  the  definition  of  ''liberty"  as 
given  in  People  v.  Gilhon,  109  N.  Y.  389:    ''this  inalienable 
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right  is  trenched  upon  and  unpaired  whenever  the  legisla- 
ture prohibits  a  man  from  canying  on  his  business  in  his 
own  way,  provided  always,  of  course,  that  the  business  and 
the  mode  of  carrying  it  on  are  not  injurious  to  the  public, 
and  provided,  also,  that  it  is  not  a  business  which  is  affected 
with  a  pubhc  use  or  interest." 
(2)  Now  the  subject  matter  of  cap.  437,  the  act  in  question, 
relates  not  merely  to  a  business  affected  with  a  pubhc  use 
and  interest,  but  to  the  pubhc  use  and  interest  itself.  The 
act  purports  to  be  in  substitution  of  an  act  entitled  ''An  act 
for  the  better  protection  of  the  lobster  fisheries.''  By  this 
it  means  the  lobster  fisheries  of  the  people  of  the  state. 
One  of  the  fisheries  embraced  in  the  great  franchise  originally 
granted  to  the  people  by  the  king  in  the  charter  and  after- 
wards perpetuated  to  them  by  the  constitution.  The 
words  ''people  of  the  state"  have  received  the  following 
judicial  construction:  "The  Constitution  in  its  preamble 
starts  out,  'We,  the  people  of  the  State,'  etc.  In  article  1, 
section  2,  it  is  declared  that  all  governments  are  instituted 
for  the  protection,  safety  and  happiness  of  the  people. 
In  the  same  article,  section  6,  it  is  further  declared  that  the 
right  of  the  people  to  be  seciu^e  in  their  persons,  papers  and 
possessions,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated.  And  again  in  section  17,  'The  people 
shall  continue  to  enjoy  and  freely  exercise  all  the  rights  of 
fishery,  and  the  privileges  of  the  shore,  to  which  they  have 
been  heretofore  entitled  imder  the  charter  and  usages  of 
the  State,'  etc.  These  illustrations,  arid  others  might  be 
given,  show  that  the  term  'people,'  as  used  in  the  constitu- 
tion, is  broad  and  comprehensive,  comprising  in  most  in- 
stances all  the  inhabitants  of  the  State.  Article  2  as  amended 
by  article  7,  however,  defines  the  quaUfications  necessary 
for  electors;  and,  inasmuch  as  the  Constitution  provides  no 
mode  for  obtaining  the  consent  of  the  people  except  by  the 
expression  of  it  through  the  votes  of  the  electors,  we  think 
that  the  consent  of  the  people  mentioned  in  article  4,  section 
13,  means  the  consent  of  the  electors  manifested  by  the 
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majority  of  their  votes.  We  find  nothing  to  warrant  its 
restriction  to  such  of  the  electors  as  are  taxpayers,  and  we 
are  of  the  opinion,  therefore,  that  the  word  'people,'  in  the 
section  under  consideration,  is  to  be  construed  to  include 
registry  voters  as  well  as  taxpayers."  In  re  the  Incurring 
of  State  Debts,  19  R.  I.  610,  613.  As  all  the  inhabitants  of 
the  state,  men,  women  and  children,  citizens  and  aliens  are 
interested  in  the  franchise,  and  as  all  cannot  fish  for  lobsters, 
and  but  comparatively  few  do,  it  is  manifest  that  if  the  in- 
terests of  all  are  to  be  conserved  the  fishing  must  be  carried 
on  for  the  ultimate  benefit  of  the  people  of  the  state  and  not 
merely  for  the  profit  and  emolument  of  the  fishermen  engaged 
in  the  business,  whose  conduct  in  the  premises  must  be  un- 
selfish enough  to  include  the  interests  of  those  who  cannot 
personally  attend  to  the  matter.  According  to  the  United 
States  census  for  the  year  1910  the  total  population  of  this 
state  was  542,610  and  according  to  the  report  of  the  Commis- 
sioners of  Inland  Fisheries,  there  were,  in  the  year  1909, 
engaged  in  lobster  fishing  in  the  public  waters  of  the  state 
381  men,  and  there  were  used  for  the  purpose  during  that  year 
248  boats  and  23,220  lobster  pots.  The  commissioners  also 
estimated  the  number  of  pounds  of  lobsters  taken  in  that 
year  from  the  public  waters  of  the  state  to  be  1,395,983. 
Even  if  we  should  assume  the  amount  to  be  in  round  num- 
bers 1,575,000  pounds,  and  estimate  the  population  of  the 
state  for  the  year  1909  to  be  525,000,  an  equal  division  by 
weight  of  the  lobsters  taken,  among  the  inhabitants  of  the 
state,  would  give  each  person  three  pounds.  It  is  self 
evident  that  each  person  does  not  annually  get,  and  never 
can  get,  his  or  her  proportional  part  of  the  total  catch  of 
lobsters  in  any  year,  therefore  a  division  of  the  catch  of 
lobsters  among  the  people  of  the  state  cannot  be  considered 
to  be  a  feasible  way  in  which  to  preserve  the  rights  of  the 
people  in  the  lobster  fishery.  If  there  was  to  be  such  a 
division  of  the  catch  among  the  people,  it  would  be  proper  to 
pay  the  fishermen  a  fair  price  for  their  labor,  a  fair  return 
for  the  capital  invested,  a  fair  amount  for  wear  and  tear  of 
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boats,  tackle  and  fishing-gear,  and  such  other  items  as  are 
usually  considered  in  mercantile  adventures  of  this  sort. 
It  goes  without  saying  that  people  of  the  state  residing  in 
portions  of  its  territory  remote  from  the  seashore  could 
hardly  afiford,  even  if  it  were  possible  for  them  to  do  so,  to  go 
to  the  shore  and  attempt  to  engage  in  lobster  fishing  merely 
for  the  purpose  of  obtaining  what  they  might  deem  to  be 
their  fair  share  of  lobsters  from  the  public  waters  of  the 
state.  All  children  of  tender  years,  the  aged  and  infirm, 
together  with  dehcate  women  would  be  absolutely  debarred 
from  participation  in  a  fishery  in  which  all  are  interested. 
In  such  circumstances  it  is  necessary  to  consider  how  the 
people  of  the  state  may  receive  the  greatest  benefit  from  the 
conservation  of  their  interests  in  this  regard.  The  great 
majority  of  the  people  undoubtedly  have  heretofore  bought 
and  in  the  futiu^e  will  be  obliged  to  buy  their  lobsters,  there- 
fore it  is  for  their  interest  to  have  them  plentiful  and  cheap. 
And  by  the  immutable  law  of  supply  and  demand,  when 
unhampered  by  other  influences,  cheapness  will  result 
from  plenty.  Free  and  unrestrained  fishing  might,  for  a 
time,  seem  to  accomphsh  that  result  because  thereby  more 
lobsters  would  be  taken  and  placed  for  sale  upon  the  market, 
but  without  regard  to  the  age,  size  or  condition  of  the  same. 
Without  protection  from  the  rapacity  of  man,  lobsters 
inevitably  must  become  scarcer,  and  consequently  dearer. 
This  has  been  the  costly  experience  of  all  coxmtries  where 
the  experiment  has  been  tried.  The  natm^al  tendency  to 
kill  the  goose  that  lays  the  golden  egg  is  always  exhibited 
when  the  opportunity  is  afforded.  And  when  anyone, 
attempting  to  stay  the  unsparing  hand  of  the  despoiler, 
suggests  that  something  should  be  saved  for  posterity  he  is 
likely  to  receive  this  interrogative  reply:  Why  should 
we  care  for  posterity,  what  has  it  ever  done  for  us?  After 
us,  the  deluge.  It  is  necessary  that  man  should  be  saved 
from  the  consequences  of  his  own  selfishness,  thoughtless- 
ness and  wastefulness  in  the  matter  of  fisheries.    And  for 
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this  purpose  an  ounce  of  prevention  is  worth  a  pound  of 
cure. 

In  this  connection  the  following  quotation  from  the  report 
of  the  Conmiissioners  of  Inland  Fisheries  for  the  year  1908, 
is  deemed  pertinent: 

'^The  statistics  of  the  lobster  fishery,  which  have  been 
gathered  for  the  last  five  years,  are  more  nearly  complete  than 
those  of  any  other  branch  of  the  fisheries  of  the  State,  and, 
for  several  reasons,  these  data  are  just  now  of  paramount  im- 
portance. For  many  years  this  industry  had  been  evidently 
waning,  so  that  the  outlook  had  become  extremely  serious,  and 
numerous  and  various  remedies  were  suggested.  This 
was  the  situation  in  1901  when  the  General  Assembly  passed 
laws  that  could  be  enforced  and  placed  their  enforcement  in 
the  hands  of  the  Commission  of  Inland  Fisheries.  These 
laws,  designed  to  protect  yoimg  lobsters  and  egg-lobsters, 
have,  since  1901,  been  conscientiously  enforced  as  far  as 
possible  by  your  Conmiission  and  their  deputies.  In  1900, 
also,  the  lobster  propagating  establishment  at  your  Com- 
mission's Wickford  station  began  to  get  practical  results, 
which  have  increased  in  importance  from  year  to  year. 
Since  the  work  of  propagation  and  enforcement  of  the  laws 
regulating  lobster  fishery  began,  there  has  been  a  remarkable 
increase  in  the  catch  of  lobsters.  This  is  a  fact  which  is  com- 
monly known  to  all  those  interested,  and  one  which  requires 
no  statistical  proof.  However,  statistics  do  confirm  this 
fact  and  would  seem  to  answer  definitely  the  much-discussed 
question  whether  or  not  artificial  propagation  and  pro- 
tective regulation  can  be  effective  in  maintaining  the  lob- 
ster industry. 

^'The  total  catch  of  lobsters  in  the  State  has  increased 
from  376,994  pounds  m  1904  to  1,471,344  pounds  in  1908,  an 
increase  of  1,094,350  pounds.  That  this  unparalleled 
increase  is  not  spasmodic  or  accidental  is  evidenced  by  the 
steady  increase  in  consecutive  years: 

1904  1905  1906  1907  1908 

376,994       499,300       671,914       929,423        1,471,344 
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''That  the  increase  is  not  referable  to  the  introduction  of 
statistics  from  additional  localities  is  shown  by  the  statistics 
from  Newport  alone,  which  are  summarized  as  follows: 

1904  1905  1906  1907  1908 

226,994       301,659       353,573       581,189         665,009 

"It  is  known  that  the  total  number  of  lobster  pots  has 
very  greatly  increased,  and  to  this  fact  one  might  be  inclined 
to  attribute  the  increased  catch.  The  facts  are  otherwise; 
for,  while  the  nimiber  of  pots  had  increased  from  7,935  in 
1904  to  20,011  in  1908  (more  than  250  per  cent.),  the  catch 
per  pot  has  not  shown  a  proportionate  decrease.  On  the 
contrary,  despite  this  great  multiplication  of  pots  the  catch 
per  pot  not  only  shows  no  decrease,  but  has  actually  in- 
creased approximately  fifty  per  cent.  The  following  is  the 
catch  per  pot  for  the  past  five  years: 

1904  1905  1906  1907  1908 

48—  54+  59+  76+  74— 

"Making  allowance  for  the  usual  feeling  of  uncertainty  in 
depending  upon  statistics  where  the  issue  is  close,  there  can 
be  no  reasonable  doubt  that  vast  improvement  in  the  con- 
dition of  the  lobster  industry  in  this  State  in  the  last  decade 
is  real.  For  a  sharp  contrast  with  the  situation  here,  we 
introduce  the  following  quotation  from  the  'Fishing  Gazette,' 
which  needs  no  comment,  but  which  recalls  the  statements 
of  ten  years  ago  regarding  the  condition  of  our  own  lobster 
industry:  'The  market  for  canned  lobster  continues  some- 
what depressed  not  only  in  the  American  market  but  also 
abroad.  Stocks  are  fairly  heavy.  Newfoundland  advices 
are  that  lobsters  are  almost  completely  fished  out  around  the 
whole  coast.  Canners  who  once  put  up  three  thousand 
cases  cannot  produce  two  hundred  now.' 

"  'The  St.  John's  (N.  F.)  'Trade  Review'  says:  'There 
is  no  use  mincing  matters.  The  present  deplorable  condi- 
tion of  our  lobster  fishery  is  due  entirely  to  the  cowardice 
of  the  government,  who  are  afraid  to  carry  out  the  law. 
They  have  a  regulation  calling  for  a  defined  length  of  lobster 
for  packing,  but  they  know  that  this  law  is  broken  every  day 
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in  the  year;  but,  fearing  to  lose  the  fisherman's  vote,  they 
will  not  prosecute.  Thus  it  goes  on  year  after  year,  the 
available  lobsters  becoming  smaller  and  smaller,  until  at 
present  it  sometimes  takes  the  meat  of  thirty  or  forty  fish 
to  fill  a  one-pound  can/  ('Fishing  Gazette,'  Jan.  '09, 
p.  103.)'" 

From  time  to  time,  for  many  years,  the  legislature  of 
this  State  has  enacted  statutes  for  the  preservation  of  game 
and  fish  and  by  Pub.  Laws,  cap.  920,  passed  Mar.  21,  1871, 
provided  for  the  appointment  of  conmiissioners  of  inland 
fisheries  whose  duties,  inter  alia,  were  "to  introduce,  pro- 
tect and  cultivate  fishing  in  our  inland  waters."  The  pro- 
tection of  lobsters  was  afterwards  intrusted  to  them  and  in 
their  report,  to  the  General  Assembly  for  the  year  1909,  it 
appears  that  during  the  preceding  eleven  years  they  have 
been  engaged  in  hatching,  rearing  and  hberating  lobsters  for 
the  benefit  of  the  people  of  the  State  and  that  more  than  a 
milUon  lobsters  have  been  propagated  and  liberated  by  them 
in  the  past  ten  years,  and  they  claim  that  for  several  years 
their  annual  output  of  such  lobsters  had  been  many  times 
greater  than  that  from  any  of  the  several  stations  engaged  in 
hke  work,  both  in  this  country  and  abroad.  It  also  appears 
from  the  same  report  that  the  expense  to  the  State  for 
laboratory,  services  and  expenses  of  deputies  imder  the  lob- 
ster law,  and  for  egg-lobsters  purchased,  for  that  year 
amoimted  to  over  ten  thousand  dollars.  The  report  of 
said  conmiissioners  for  the  year  1908,  already  alluded  to, 
contains  the  following  remarks  relative  to  the  lobster  fishery 
and  also  concerning  an  act  which  afterwards  became  the 
statute  now  under  consideration:  "On  account  of  the 
present  importance  of  the  industry  and  the  increased  diffi- 
culties and  expense  of  enforcing  the  protective  legislation, 
your  Commissioners  have  recommended  to  the  considera- 
tion of  your  Honorable  Body  certain  changes  in  the  present 
law  which  they  beheve  will  facilitate  its  enforcement  and 
give  a  fairer  return  to  the  citizens  of  the  State,  to  whom 
these  valuable  natural  resources  belong,  and  upon  whom 
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rests  the  responsibility  and  expense  of  maintenance.  These 
recommendations  are  embodied  in  'An  act  in  substitution 
of  Chapter  969  of  the  PubUc  Laws,  passed  at  the  January- 
session,  A.  D.  1902,  entitled  'An  act  in  substitution  of  Chap- 
ter 857  of  the  Public  Laws,  passed  at  the  January  session, 
A.  D.  1901,  entitled  'An  act  for  the  better  protection  of  the 
lobster  fisheries,'"  introduced  into  the  Senate.  The  provis- 
ion in  the  act  substituting,  for  the  present  method  of  measm:- 
ing  the  lobster  from  tip  of  bone  on  head  to  the  end  of  tail, 
the  measurement  of  the  body  shell  alone,  will  be  of  great 
convenience  to  fishermen  and  deputies  alike.  It  leaves 
the  legal  length  of  the  lobster  unchanged,  and  has  the 
distinct  advantage  that  it  will  do  away  with  the  common 
practice  of  stretching  of  lobsters  just  under  the  legal  length. 
This  practice  has  not  only  given  rise  to  irritating  disputes, 
but  has  been  the  means  of  destroying  great  numbers  of 
young  lobsters  which  are  killed  by  the  stretching,  whether 
they  prove  to  be  of  legal  length  or  not.  The  new  method 
has  been  in  force  for  a  year  or  more  in  Maine,  and  has 
proved  very  satisfactory.  The  provision  in  the  proposed 
law  requiring  all  persons  engaged  in  the  lobster  fishery  to  be 
hcensed  is  also  strongly  recommended  by  your  Conunis- 
sioners.  It  should  also  be  stated  that  the  Conference  of 
the  Fish  Commissioners  of  the  New  England  States,  held  in 
Boston  in  December,  1908,  at  the  instance  of  Governor 
Guild,  formally  and  unanimously  resolved  to  approve  of  the 
Ucensing  of  lobster  fishermen  as  an  admirable  procedure, 
and  that  the  Fish  Commissioners  of  Maine  and  Connecticut 
at  least,  have  recommended  the  provision  to  their  respective 
legislatures.  Some  of  the  advantages  of  the  Ucense  provis- 
ion are:  "  The  greater  ease  and  accuracy  of  keeping  track 
of  lobster  fishermen;  the  providing  of  an  appropriate  punish- 
ment for  willful  violation  of  the  law,  by  revoking  the  Ucense; 
the  partial  compensation  to  the  State  for  the  use  of  these 
natural  resources  and  for  the  expense  of  the  enforcement  of 
the  protective  legislation.  The  provision  in  the  proposed 
act  which  Umits  the  privileges  of  the  lobster  fishery  to  citi- 
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zens  commends  itself  to  the  approval  of  your  Commis- 
sioners on  the  general  ground  that  the  fishery  is  one  of  those 
natural  resources  of  much  importance  which  has  not  been 
developed  by  individual  enterprise,  and  also  on  the  ground 
that  the  citizens  of  the  State,  through  their  General  Assem- 
bly, are  bearing  the  expense  of  the  maintenance  and  de- 
velopment of  the  lobster  fishery;" 

It  thus  appears  that  the  General  Assembly  has' authorized 
the  expenditure  of,  and  that  there  has  been  expended,  a 
liberal  amount  of  money  for  the  purpose  of  not  only  preserv- 
ing, but  if  possible  of  increasing  the  supply  of  lobsters  for  the 
benefit  of  the  people  of  the  State.  It  would  be  of  little 
benefit  to  the  people  of  the  State  if  lobsters  were  hatched, 
cared  for  during  a  critical  period  of  their  existence  and  until 
they  attained  an  age  and  strength  sufficient  to  enable 
them  to  protect  themselves  against  their  natural  foes,  if 
they  were  to  be  liberated  without  the  protection  of  the  law 
against  the  cupidity  of  man.  In  such  circumstances  there 
would  be  little  hope  of  increase  on  their  part.  No  one  will 
deny  that  lobsters  are  animals  ferae  naturae  and  that  those 
which  inhabit  the  public  waters  of  the  State  are  the  common 
property  of  the  people  of  the  State  until  caught  and  when 
caught  by  one  having  the  right  to  fish  for  them  belong  to 
him  who  thus  reduced  them  to  captivity.  This  condition 
calls  loudly  for  the  exercise  of  the  police  power  of  the  State 
if  the  subject  comes  within  the  purview  of  that  power. 
It  hardly  needs  the  citation  of  authority  to  convince  any 
reflecting  person  that  it  does,  but  fortxmately  authorities 
are  not  lacking  on  the  subject  and  a  few  will  suffice.  As  was 
said  by  Mr.  Justice,  now  Chief  Justice  White,  in  Geer  v. 
Connecticut,  161  U.  S.  519,  et  seq:  ''From  the  earliest  tradi- 
tions the  right  to  reduce  animals  ferae  naturae  to  possession 
has  been  subject  to  the  control  of  the  law-giving  power," 
and  again,  "The  conunon  law  of  England  also  based  prop- 
erty in  game  upon  the  principle  of  common  ownership,  and 
therefore  treated  it  as  subject  to  governmental  authority," 
and  further  (p.  527):    ''The  practice  of  the  govenmient  of 
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England  from  the  earliest  time  to  the  present  has  put  into 
execution  the  authority  to  control  and  regulate  the  taking 
of  game. 

''Undoubtedly  this  attribute  of  government  to  control  the 
taking  of  animals  ferae  naturae,  which  was  thus  recognized 
and  enforced  by  the  common  law  of  England,  was  vested 
in  the  colonial  governments,  where  not  denied  by  their 
charters,  or  in  conflict  with  grants  of  the  royal  prerogative. 
It  is  also  certain  that  the  power  which  the  colonies  thus 
possessed  passed  to  the  States  with  the  separation  from  the 
mother  country,  and  remains  in  them  at  the  present  day,  in  so 
far  as  its  exercise  may  be  not  incompatible  with,  or  restrained 
by,  the  rights  conveyed  to  the  Federal  government  by  the 
Constitution.  Kent,  in  his  Commentaries,  states  the  owner- 
ship of  animals  ferae  naturae  to  be  only  that  of  a  qualified 
property.  2  Kent.  Com.  347.  In  most  of  the  States  laws 
have  been  passed  for  the  protection  and  preservation  of 
game.  We  have  been  referred  to  no  case  where  the  power 
to  so  legislate  has  been  questioned,  although  the  books 
contain  cases  involving  controversies  as  to  the  meaning  of 
some  of  the  statutes.  CommonweaUh  v.  Hall,  128  Mass. 
410;  CommonweaUh  v.  Wilkinson,  139  Penn.  St.  298;  People 
V.  O^Neil,  71  Michigan,  325.  There  are  also  cases  where  the 
validity  of  some  particular  method  of  enforcement  pro- 
vided in  some  of  the  statutes  has  been  drawn  in  question. 
Kansas  v.  Saunders,  19  Kansas,  127;  Territory  v.  Evans,  2 
Idaho,  658. 

^*The  adjudicated  cases  recognizing  the  right  of  the  States 
to  control  and  regulate  the  common  property  in  game  are 
numerous.  In  McCready  v.  Virginia,  94  U.  S.  391,  the  power 
of  the  State  of  Virginia  to  prohibit  citizens  of  other  States 
from  planting  oysters  within  the  tide  waters  of  that  State 
was  upheld  by  this  court.  In  Manchester  v.  Massachusetts, 
139  U.  S.  240,  the  authority  of  the  State  of  Massachusetts  to 
control  and  regulate  the  catching  of  fish  within  the  bays  of 
that  State  was  also  maintained.  See  also  Phelps  v.  Racey, 
60  N.  Y.  10;  Magnet  v.  People,  97  lUinois,  320;  American 
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Express  Co.,  v.  People,  133  Illinois,  649;  State  v.  Northern 
Pacific  Express  Co,,  58  Minnesota,  403;  Stale  v.  Rodman, 
58  Minnesota,  393;  Ex  parte  Maier,  103  California,  476; 
Organ  v.  State,  56  Arkansas,  267,  270;  Allen  v.  Wyckoff, 
48  N.  J.  Law,  90,  93;  Roth  v.  State,  51  Ohio,  St.  209;  Gentile 
V.  Stote,  29  Indiana,  409,  415;  StcOe  v.  Farrell,  23  Mo.  App. 
176,  and  cases  there  cited;  State  v.  Saunders,  ubi  sup.; 
Territory  v.  Evans,  ubi  sup. 

"Whilst  the  fundamental  principles  upon  which  the 
common  property  in  game  rests  have  undergone  no  change, 
the  development  of  free  institutions  has  led  to  the  recognition 
of  the  fact  that  the  power  or  control  lodged  in  the  State, 
resulting  from  this  common  ownership,  is  to  be  exercised, 
like  all  other  powers  of  government,  as  a  trust  for  the  benefit 
of  the  people,  and  not  as  a  prerogative  for  the  advantage  of 
the  government,  as  distinct  from  the  people,  or  for  the  benefit 
of  private  individuals  as  distinguished  from  the  pubhc 
good.  Therefore,  for  the  purpose  of  exercising  this  power, 
the  State,  as  held  by  this  court  in  Martin  v.  WaddeU,  16 
Pet.  367,  represents  its  people,  and  the  ownership  is  that  of 
the  people  in  their  united  sovereignty.  The  common 
ownership,  and  its  resulting  responsibility  in  the  State,  is 
thus  stated  in  a  well  considered  opinion  of  the  Supreme 
Court  of  California : 

"  'The  wild  game  within  a  State  belongs  to  the  people  in 
their  collective  sovereign  capacity.  It  is  not  the  subject 
of  private  ownership  except  in  so  far  as  the  people  may 
elect  to  make  it  so;  and  they  may,  if  they  see  fit,  absolutely 
prohibit  the  taking  of  it,  or  traffic  and  conmierce  in  it,  if  it 
is  deemed  necessary  for  the  protection  or  preservation  of  the 
public  good.'    Ex  parte  Maier^  ubi  sup. 

''The  same  view  has  been  expressed  by  the  Supreme 
Court  of  Minnesota,  as  follows: 

"  'We  take  it  to  be  the  correct  doctrine  in  this  coxmtry, 
that  the  ownership  of  wild  animals,  so  far  as  they  are  capable 
of  ownership,  is  in  the  State,  not  as  a  proprietor  but  in  its 
sovereign  capacity  as  the  representative  and  for  the  benefit 
of  all  its  people  in  common.'    State  v.  Rodman,  ubi  sup. 
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"The  foregoing  analysis  of  the  principles  upon  which 
alone  rests  the  right  of  an  individual  to  acquire  a  qualified 
ownership  in  game,  and  the  power  of  the  State,  deduced 
therefrom,  to  control  such  ownership  for  the  common  benefit, 
clearly  demonstrates  the  vahdity  of  the  statute  of  the  State 
of  Connecticut  here  in  controversy.  The  sole  consequence  of 
the  provision  forbidding  the  transportation  of  game,  killed 
within  the  State,  beyond  the  State,  is  to  confine  the  use  of  such 
game  to  those  who  own  it,  the  people  of  that  State.  The  prop- 
osition that  the  State  may  not  forbid  carrying  it  beyond  her 
limits  involves,  therefore,  the  contention  that  a  State  cannot 
allow  its  own  people  the  enjoyment  of  the  benefit  of  the 
property  belonging  to  them  in  common,  without  at  the  same 
time  permitting  the  citizens  of  other  States  to  participate 
in  that  which  they  do  not  own.  It  was  said  in  the  discus- 
sion at  the  bar,  although  it  be  conceded  that  the  State  has  an 
absolute  right  to  control  and  regulate  the  killing  of  game  as 
its  judgment  deems  best  in  the  interests  of  the  people,  inas- 
much as  the  State  has  here  chosen  to  allow  the  people 
within  her  borders  to  take  game,  to  dispose  of  it,  and  thus 
<;ause  it  to  become  an  object  of  State  commerce,  as  a  result- 
ing necessity  such  property  has  become  the  subject  of  inter- 
state commerce,  and  is  hence  controlled  by  the  provisions 
of  article  1,  section  8  of  thetlJonstitution  of  the  United  States. 
But  the  errors  which  this  argument  involves  are  manifest. 
It  presupposes  that  where  the  killing  of  game  and  its  sale 
within  the  State  is  allowed,  that  it  thereby  becomes  commerce 
in  the  legal  meaning  of  that  word.  In  view  of  the  authority 
of  a  State  to  afl^  conditions  to  the  killing  and  sale  of  game, 
predicated  as  is  this  power  on  the  peculiar  nature  of  such 
property  and  its  common  ownership  by  all  the  citizens  of 
the  State,  it  may  be  well  doubted  whether  conunerce  is 
•created  by  an  authority  given  by  a  State  to  reduce  game  with- 
in its  borders  to  possession,  provided  such  game  be  not  taken, 
when  killed,  without  the  jurisdiction  of  the  State.  The 
-common  ownership  imports  the  right  to  keep  the  property, 
if  the  sovereign  so  chooses,  always  within  its  jurisdiction 
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for  every  purpose.  The  qualification  which  forbids  its 
removal  from  the  State  necessarily  entered  into  and  formed 
part  of  every  transaction  on  the  subject,  and  deprived 
the  mere  sale  or  exchange  of  these  articles  of  that  element  of 
freedom  of  contract  and  of  full  ownership  which  is  an  essen- 
tial attribute  of  conunerce.  Passing,  however,  as  we  do, 
the  decision  of  this  question,  and  granting  that  the  dealing 
in  game  killed  within  the  State,  under  the  provision  in  ques- 
tion, created  internal  State  commerce,  it  does  not  follow 
that  such  internal  commerce  becomes  necessarily  the  sub- 
ject-matter of  interstate  commerce,  and  therefore  under 
the  control  of  the  Constitution  of  the  United  States.  The 
distinction  between  internal  and  external  commerce  and 
interstate  commerce  is  marked,  and  has  always  been  recog- 
nized by  this  court.  In  Gibbons  v.  Ogden,  9  Wheat,  1,  194^ 
Mr.  Chief  Justice  Marshall  said: 

"  'It  is  not  intended  to  say  that  these  words  comprehend 
that  conmierce,  which  is  completely  internal,  which  i& 
carried  on  between  man  and  man  in  a  State,  or  between, 
different  parts  of  the  same  State,  and  which  does  not  extend 
to  or  affect  other  States.  Such  a  power  would  be  incon-^ 
venient  and  certainly  unnecessary. 

"'Comprehensive  as  the  word  'among'  is,  it  may  very 
properly  be  restricted  to  that  commerce  which  concerns 
more  States  than  one.  The  phrase  is  not  one  which  would 
probably  have  been  selected  to  indicate  the  completely 
interior  traffic  of  a  State,  because  it  is  not  an  apt  phrase 
for  that  purpose;  and  the  enumeration  of  the  particular 
classes  of  commerce  to  which  the  power  was  to  be  extended 
woidd  not  have  been  made,  had  the  intention  been  to  extend 
the  power  to  every  description.  The  enumeration  pre^ 
supposes  something  not  enumerated;  and  that  something, 
if  we  regard  the  language  or  the  subject  of  the  sentence,, 
must  be  the  exclusively  internal  commerce  of  the  State. 
The  genius  and  character  of  the  whole  government  seem  to 
be  that  its  action  is  to  be  applied  to  all  the  external  concerns 
of  the  nation,  to  those  internal  concerns  which  affect  the 
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States  generally,  but  not  to  those  which  are  completely 
within  a  particular  State,  which  do  not  affect  other  States, 
and  with  which  it  is  not  necessary  to  interfere,  for  the 
purpose  of  executing  some  of  the  general  powers  of  the  gov- 
ernment. The  completely  internal  commerce  of  a  State, 
then,  may  be  considered  as  reserved  for  the  State  itself/ 

"So,  again,  m  The  Daniel  Ball,  10  Wall.  557,  664,  this 
court,  speaking  through  Mr.  Justice  Field,  said: 

"'There  is  undoubtedly  an  internal  commerce  which  is 
subject  to  the  control  of  the  States.  The  power  delegated 
to  Congress  is  limited  to  conmierce  'among  the  several 
States,'  with  foreign  nations  and  with  Indian  tribes.  This 
limitation  necessarily  excludes  from  the  Federal  control, 
conunerce  not  thus  designated,  and  of  course  that  commerce 
which  is  carried  on  entirely  within  the  limits  of  a  State  and 
does  not  extend  to  or  affect  other  States.' 

"The  fact  that  internal  commerce  may  be  distinct  from 
interstate  commerce,  destroys  the  whole  theory  upon  which 
the  argument  of  the  plaintiff  in  error  proceeds.  The  power 
of  the  State  to  control  the  killing  of  and  ownership  in  game 
being  admitted,  the  commerce  in  game  which  the  State  law 
permitted,  was  necessarily  only  internal  commerce,  since 
the  restriction  that  it  should  not  become  the  subject  of 
external  commerce  went  along  with  the  grant  and  was  a 
part  of  it.  All  ownership  in  game  killed  within  the  State 
came  under  this  condition,  which  the  State  had  the  lawful 
authority  to  impose,  and  no  contracts  made  in  relation  to 
such  property  were  exempt  from  the  law  of  the  State  con- 
senting that  such  contracts  be  made,  provided  only  they 
were  confined  to  internal  and  did  not  extend  to  external 
conmierce. 

"  The  case  in  this  respect  is  identical  with  Kidd  v.  Pearson, 
128  U.  S.  1.  The  facts  there  considered  were  briefly  as 
follows:  The  State  of  Iowa  permitted  the  distillation  of 
intoxicating  liquors  for  'mechanical,  medicinal,  cuUnary  and 
sacramental  purposes.'  The  right  was  asserted  to  send  out 
of  the  State  intoxicating  liquors  made  therein  on  the  ground 
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that,  when  manufactured  in  the  State,  such  liquors  became 
the  subject  of  interstate  commerce,  and  were  thus  protected 
by  the  Constitution  of  the  United  States;  but  this  court, 
through  Mr.  Justice  Lamar,  pointed  out  the  vice  in  the 
reasoning,  which  consisted  in  presupposing  that  the  State 
had  authorized  the  manufacture  of  intoxicants,  thereby 
overlooking  the  exceptional  purpose  for  which  alone  such 
manufacture  was  permitted.  So  here  the  argument  of 
the  plaintiff  in  error  substantially  asserts  that  the  State 
statute  is  an  unqualified  right  to  kill  game,  when  in  fact  it 
is  only  given  upon  the  condition  that  the  game  killed  be  not 
transported  beyond  the  State  limits.  It  was  upon  this 
power  of  the  State  to  qualify  and  restrict  the  ownership  in 
game  killed  within  its  limits  that  the  court  below  rested  its 
conclusion,  and  similar  views  have  been  expressed  by  the 
courts  of  last  resort  of  several  of  the  States.  In  State  v. 
Rodman,  58  Minnesota,  393,  400,  the  Supreme  Court  of 
Minnesota  said: 

"'The  preservation  of  such  animals  as  are  adapted  to 
consumption  as  food  or  to  any  other  useful  purpose,  is  a 
matter  of  pubhc  interest;  and  it  is  within  the  pohce  power 
of  the  State,  as  the  representative  of  the  people  in  their 
united  sovereignty,  to  make  such  laws  as  will  best  preserve 
such  game,  and  secure  its  beneficial  use  in  the  futiu-e  to  the 
citizens,  and  to  that  end  it  may  adopt  any  reasonable  regu- 
lations, not  only  as  to  time  and  manner  in  which  such  game 
may  be  taken  and  killed,  but  also  imposing  limitations  upon 
the  right  of  property  in  such  game  after  it  had  been  reduced 
to  possession.  Such  limitations  deprive  no  person  of  his 
property,  because  he  who  takes  or  kills  game  had  no  pre- 
vious right  of  property  in  it  and  when  he  acquires  such  right 
by  reducing  it  to  possession  he  does'  so  subject  to  such  con- 
ditions and  limitations  as  the  legislature  has  seen  fit  to  im- 
pose.' See,  also.  State  v.  Northern  Pacific  Express  Co,, 
58  Minnesota,  403. 

"So,  also,  in  Magner  v.  The  People,  97  IlUnois,  320,  333, 
the  Supreme  Court  of  Illinois  said: 
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"'So  far  as  we  are  aware  it  has  never  been  judicially 
denied  that  the  government  under  its  police  powers  may 
make  regulations  for  the  preservation  of  game  and  fish, 
restricting  their  taking  and  molestation  to  certain  seasons 
of  the  year,  although  laws  to  this  effect,  it  is  believed,  have 
been  enforced  in  many  of  the  older  states  since  the  organi- 
zation of  the  Federal  Government.  .  .  .  The  owner- 
ship being  in  the  people  of  the  State,  the  repository  of  the 
sovereign  authority,  and  no  individual  having  any  property 
rights  to  be  affected,  it  necessarily  results  that  the  legisla- 
ture, as  the  representative  of  the  people  of  the  State,  may 
withhold  or  grant  to  individuals  the  right  to  hunt  and  kill 
game  or  qualify  or  restrict  as  in  the  opinions  of  its  members 
will  best  subserve  the  public  welfare.  Stated  in  other 
language,  to  hunt  and  kill  game  is  a  boon  or  privilege, 
granted  either  expressly  or  impliedly  by  the  sovereign 
authority — ^not  a  right  inherent  in  each  individual,  and 
consequently  nothing  is  taken  away  from  the  individual, 
when  he  is  denied  the  privilege  at  stated  seasons  of  hunting 
and  killing  game.  It  is,  perhaps,  accurate  to  say  that  the 
ownership  of  the  sovereign  authority  is  in  trust  for  all  the 
people  of  the  State,  and  hence  by  implication  it  is  the  duty 
of  the  legislature  to  enact  such  laws  as  will  best  preserve  the 
subject  of  the  trust  and  secure  its  beneficial  use  in  the 
future  to  the  people  of  the  State.  But  in  any  view,  the 
question  of  individual  enjoyment  is  one  of  public  policy 
and  not  of  private  right.' 

"See  also  Ex  parte  Mater,  103  California,  476;  Organ  v. 
The  State,  56  Ark.,  267.  It  is,  indeed,  true  that  in  State 
V.  Saunders,  19  Kansas,  127,  and  Territory  v.  Evans,  2 
Idaho,  658,  it  was  held  that  a  State  law  prohibiting  the 
shipment  outside  of  the  State  of  game  killed  therein  violated 
the  interstate  conomerce  laws  of  the  Constitution  of  the 
United  States,  but  the  reasoning  which  controlled  the  deci- 
sion of  these  cases  is,  we  think,  inconclusive  from  the  fact 
that  it  did  not  consider  the  fundamental  distinction  between 
the  qualified  ownership  in  game  and  the  perfect  nature  of 


Digitized  by 


Google 


238  State  v.  Kofines.  [33 

ownership  in  other  property,  and  thus  overlooked  the 
authority  of  the  State  over  the  property  in  game  killed 
within  its  confines,  and  the  consequent  power  of  the  State 
to  follow  such  property  into  whatever  hands  it  might  pass 
with  the  conditions  and  restrictions  deemed  necessary  for 
the  public  interests. 

"Aside  from  the  authority  of  the  State,  derived  from  the 
common  ownership  of  game  and  the  trust  for  the  benefit  of 
its  people  which  the  State  exercises  in  relation  thereto, 
there  is  another  view  of  the  power  of  the  State  in  regard  to  the 
property  in  game,  which  is  equally  conclusive.  The  right 
to  preserve  game  flows  from  the  undoubted  existence  in  the 
State  of  a  police  power  to  that  end,  which  may  be  none  the 
less  efficiently  called  into  play,  because  by  doing  so  inter- 
state commerce  may  be  remotely  and  indirectly  affected. 
Kidd  V.  Pearson,  128  U.  S.  1;  Hall  v.  De  Cuir,  95  U.  S.  485; 
Sherlock  v.  Ailing,  93  U.  S.  99,  103;  Gibbons  v.  Ogden,  9 
Wheat.  1.  Indeed,  the  source  of  the  police  power  as  to 
game  birds  (like  those  covered  by  the  statute  here  called 
in  question)  flows  from  the  duty  of  the  State  to  preserve 
(3)  for  its  people  a  valuable  food  supply.  Phelps  v.  Racey, 
60  N.  Y.  10;  Ex  parte  Maier,  ubi  sup.;  Manner  v.  The 
People,  ubi  sup.,  and  cases  there  cited.  The  exercise  by  the 
State  of  such  power  therefore  comes  directly  within  the 
principle  of  Plumley  v.  Massachusetts,  155  U.  S.  461,  473. 
The  power  of  a  State  to  protect  by  adequate  police  regula- 
tions its  people  against  the  adulteration  of  articles  of  food, 
(which  was  in  that  case  maintained,)  although  in  doing  so 
commerce  might  be  remotely  affected,  necessarily  carries 
with  it  the  existence  of  a  like  power  to  preserve  a  food  supply 
which  belongs  in  common  to  all  the  people  of  the  State, 
which  can  only  become  the  subject  of  ownership  in  a  qualified 
way,  and  which  can  never  be  the  object  of  commerce  except 
with  the  consent  of  the  State  and  subject  to  the  conditions 
which  it  may  deem  best  to  impose  for  the  public  good." 

The  entire  subject  is  therefore  one  clearly  within  the  police 
power  of  the  State  and  the  power  of  the  General  Assembly 


Digitized  by 


Google 


R,  I.l  State  v.  Kopines.  239 

in  the  premises  is  not  abridged  by  the  provisions  of  Article 
1,  section  17  of  the  Constitution.  As  we  said  in  the  case  of 
Payne  &  Butler  v.  Providence  Gas  Co.,  31  R.  I.  295-326: 
''No  greater  privileges  were  reserved  to  the  people  than  they 
already  had  and  no  powers  or  rights  of  the  General  Assembly 
were  thereby  abridged.  Therefore  the  whole  subject  of 
fisheries,  floating  and  shellfish;  and  all  kinds  of  shell-fish, 
whether  oysters,  clams,  quahaugs,  mussels,  scallops,  lob- 
sters, crabs  or  fiddlers,  or  however  they  may  be  known  and 
designated  and  wherever  situate  within  the  public  domain 
of  the  State  of  Rhode  Island,  are  under  the  fostering  care  of 
the  General  Assembly.  It  is  for  the  legislature  to  make 
such  laws  and  regulations,  governing  the  subject  of  lobster- 
culture,  oyster-culture,  clam-culture,  or  any  other  kind  of 
pisciculture,  as  they  may  deem  expedient.  They  may 
regulate  the  pubUc  or  private  fisheries.  They  may  even 
prohibit  free  fishing  for  a  time  and  for  such  times  as  in  their 
judgment  it  is  for  the  best  interest  of  the  State  so  to  do. 
They  may  withhold  from  the  pubUc  use  such  natural  oyster 
beds,  clam  beds,  scallop  beds  or  other  fish  beds  as  they  may 
deem  desirable.  They  may  make  a  close  time  within  which 
no  person  may  take  shell-fish  or  other  fish,  and  generally 
they  have  complete  dominion  over  fisheries  and  fish  as  well  as 
all  kinds  of  game.  We  find  no  limitation,  in  the  constitu- 
tion, of  the  power  of  the  General  Assembly  to  legislate  in 
this  regard,  and  they  may  delegate  the  administration  of 
their  regulations  to  such  officers  or  boards  as  they  may  see 
fit."  And  in  the  case  of  State  v.  Nelson,  Ibid,  264,  270,  we 
held  that  the  legislature  has  plenary  power  in  the  premises. 

There  are  many  things  that  cannot  be  done  directly  by 
the  inhabitants  of  the  State.  The  framers  of  the  constitu- 
tion recognized  the  fact  that  the  elective  franchise  could  not 
be  exercised  by  all  of  the  people  of  the  State,  and  therefore 
provision  was  made  in  the  constitution  of  the  State  for  elec- 
tors who  should  have  the  right  to  vote  as  therein  prescribed, 
and  Article  II  of  the  Constitution  is  devoted  to  the  purpose 
of  prescribing  the  qualifications  of  electors.    Among  the 
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prime  requisites  therein  enumerated  are  those  of  citizenship 
and  residence  in  the  State  for  a  period  of  one  year,  in  the  case 
of  real  estate  voters,  and  two  years  in  all  other  cases.    These 
constitutional  provisions  are  not  only  indicative  of  the  will 
of  the  people  in  this  particular,  but  may  well  serve  as  a  guide 
to  the  legislature  in  the  consideration  of   cognate  subjects 
concerning  which  the  constitution  is  silent.    A  citizen  is  one 
who  owes  allegiance  to  the  State,  is  interested  in  its  welfare 
and  therefore  is  entitled  to  receive  especial  consideration 
from  the  State.    Electors  are  particularly  favored.     Const. 
Art.  IX,  sec.  1.     "No  person  shall  be  eligible  to  any  civil 
office  (except  the  office  of  school  committee),  unless  he  be 
a  qualified  elector  for  such  office."    Even  in  the  law  regu- 
lating the  sale  of  intoxicating  liquor,  which  can  hardly  be 
said  to  be  the  exercise  of  a  State  franchise,  licenses  can  only 
be  granted  to  citizens  resident  within  the  State.    Gen. 
Laws,  1909,  cap.  123,  sec.  2.     We  have  already  seen  that  it 
is  impossible  for  every  one  of  the^people  of  the  State  person- 
ally to  exercise  the  franchise  of  fishing  for  lobsters  in  the 
public  waters  of  the  State,  and  that  if  such  fishing  is  to  be 
done  for  all  it  must  be  done  by  agents  in  order  that  the  people 
may  receive  the  benefits  thereof.    It  is  also  clear  that  the 
fishery  must  be  regulated  in  such  a  manner  as  not  to  exhaust 
the  supply  of  lobsters;  that  the  mode  and  method  of  such 
regulation  is  a  matter  solely  for  the  consideration  of  the 
general  assembly,  and  that  their  action  in  the  premises  is 
not  subject  to  review  except  upon  constitutional  groimds. 
We  are  of  the  opinion  that  in  the  consideration  of  the  sub- 
ject the  legislature  might  well  follow  the  precedent  estab- 
lished in  the  constitution  in  regard  to  the  qualification  of 
electors  and  make  citizenship  and  residence  within  the  State 
(4)  essential  qualifications  for  the  agents  to  be  licensed  to  fish 
for  lobsters  upon  the  public  fishing  grounds.    The  public 
fishing  grounds  are  limited  in  extent  and  area  and  the 
territory  within  such  limits  is  subject  to  the  control  of  the 
general  assembly.    All  persons,  citizens  and  aliens,  resi- 
dents and  non-residents  alike,  must  obey  the  laws  enacted 
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by  the  legislature  relative  thereto.  The  territorial  limits 
and  jiirisdiction  of  the  State  are  defined  in  Gen.  Laws, 
1909,  cap.  1,  §§1  and  2,  as  follows:  "Section  1.  The 
territorial  limits  of  this  state  extend  one  marine  league 
from  its  seashore  at  high-water  mark.  When  an  inlet  or 
arm  of  the  sea  does  not  exceed  two  marine  leagues  in  width 
between  its  headlands,  a  straight  line  from  one  headland  to 
the  other  is  equivalent  to  the  shore-line.  The  boundary  of 
counties  bordering  on  the  sea  extends  to  the  line  of  the 
state,  as  above  defined.  Sec.  2.  The  jurisdiction  of  the 
state  shall  extend  to,  and  embrace,  all  places  within  the 
boundaries  thereof,  except  as  to  those  places  that  have  been 
ceded  to  the  United  States,  or  have  been  purchased  by  the 
United  States  with  the  consent  of  the  state."  Over  the 
vast  domain  without  the  territorial  limits  above  defined, 
the  state  has  no  jurisdiction  and  the  legislature  no  control 
and  the  hardy  fishermen  of  all  countries  whether  from  New 
England  or  the  Ionian  Isles  may  freely  fish  upon  the  shoals 
and  ledges  beneath  the  boundless  sea  for  the  crustaceans 
that  may  there  be  found,  without  let  or  hindrance.  No 
attempt  has  been  made  in  the  statute  under  consideration 
to  impose  restrictions  upon  them  outside  of  the  pubhc 
fishing  grounds  of  the  state.  Without  doubt  the  rights 
of  free  fishery,  above  alluded  to,  have  been  and  will  continue 
to  be  freely  exercised  with  gain  and  profit,  dearly-earned 
and  well-deserved.  On  the  vast  highway  of  nations  there 
is  ample  room  and  verge  enough  to  exercise  the  trade  of  fish- 
ing to  their  hearts  content,  either  in  the  capacity  of  em- 
ployer or  employed  and  no  question  of  citizenship  or  resi- 
dence can  arise  to  disturb  them. 

In  these  circmnstances  we  are  unable  to  perceive  that  the 
rights  of  any  person  have  been  infringed.  On  the  contrary, 
it  seems  to  us  that  the  greatest  good  of  the  greatest  nmnber 
will  be  advanced  by  the  legislation  complained  of.  We 
are  therefore  of  the  opinion  that  the  constitutional  questions 
aforesaid  must  be  severally  answered  in  the  negative.  We 
do  not  find  that  any  of  the  requirements  of  the  Constitution 
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(5)  of  the  United  States  or  of  the  Constitution  of  this  State, 
referred  to  in  the  questions  certified  to  us,  have  been  violated 
by  the  provisions  of  Pub.  Laws,  cap.  437,  sees.  1  and  2 
(passed  May  7,  1909).  So  far  as  appears  in  these  cases  no 
duly  quaUfied  citizen  has  been  refused  a  hcense  to  fish  for 
the  people's  lobsters  in  the  pubUc  waters  of  the  State.  For 
aught  that  appears  all  qualified  applicants  for  such  fishing 
licenses  have  received  them.  We  are  of  the  opinion  that  the 
enactment  of  the  statute  in  question  was  a  proper  exercise 
of  the  poUce  power  by  the  legislature  of  the  State,  in  a  matter 
concerning  only  the  people  of  the  State,  and  that  it  was 
entirely  unnecessary  for  the  legislature  to  consider  what 
effect  the  statute  under  consideration  would  have  upon 
aliens,  or  even  upon  the  citizens  of  other  states,  because  it 
merely  involved  the  conservation  of  one  species  of  shellfish 
in  the  public  waters  of  the  State,  a  purely  local  natural 
resource,  and  that  the  legislature  has  full  discretion  to 
prescribe  the  modes  and  methods  to  be  followed  in  the 
accomplishment  of  such  conservation. 

Having  thus  decided  the  questions  certified  to  us,  the 
papers  in  each  case  with  our  decision  certified  thereon  will  be 
sent  back  to  the  District  Court  of  the  First  Judicial  District 
for  further  proceedings. 

Blodgbtt,  J.,  dissenting.  Freely  conceding  that  the 
General  Assembly  may  pass  appropriate  legislation  regu- 
lating the  lobster  fishery  of  this  State,  I  am  unable  to  agree 
with  the  opinion  of  the  majority,  that  the  statute  under 
consideration  is  a  proper  exercise  of  that  power,  in  certain 
particulars. 

It  is  undoubtedly  competent  for  the  legislature  to  estab- 
lish a  close  season  as  also  to  determine  the  size  of  the  lobster 
which  may  be  lawfully  taken  and  although  this  court  might 
be  of  opinion  that  the  close  season  should  be  longer  or 
shorter  in  duration,  or  that  the  size  established  by  law 
should  be  greater  or  less,  yet,  inasmuch  as  both  of  these 
matters  have  relation  to  the  regulation  of  the  lobster  fishery, 
we  should  doubtless  hold  them  to  be  matters  of  legislative 
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discretion  and  not  subject  to  judicial  review.  But  if  in 
addition  the  General  Assembly  should  pass  a  law  that  li- 
censes to  take  lobsters  should  be  granted  only  to  men  having 
red  hair  the  limit  of  legislative  power  would  be  surpassed. 
To  my  mind  the  restriction  of  licenses  under  this  act,  as 
provided  in  section  2  thereof,  is  legislation  precisely  of  that 
character. 

Section  2  is  as  follows:  "Sec.  2.  The  conmiissioners 
of  inland  fisheries  may  grant  or  refuse  to  grant  licenses  to 
catch  and  take  lobsters  from  the  waters  within  the  juris- 
diction of  this  state  (in  the  manner,  at  the  times,  and  subject 
to  the  regulations  provided  in  this  act)  to  such  citizens  of 
this  state  as  have  resided  in  this  state  for  at  least  one  year 
next  preceding  the  granting  of  such  license  as  they  may 
think  proper."  ...  In  other  words,  it  is  a  power  of 
arbitrary  classification,  subject  to  no  judicial  review,  and 
in  no  wise  related  to  the  promotion  or  protection  of  the 
fisheries  or  to  the  welfare  of  the  people.  While  it  is  unquest- 
ionably true  that  the  conmiissioners  of  inland  fisheries 
are,  by  the  above  provision,  invested  with  an  absolute, 
arbitrary  and  discretionary  power  to  grant  or  refuse  licenses 
to  such  citizens  as  they  may  think  proper  without  any  restric- 
tion imposed  by  law,  no  test  of  fitness  is  prescribed  by  the 
statute  as  a  criterion  to  guide  the  commissioners  in  issuing 
licenses  and  no  appeal  from  the  action  of  the  conmiissioners 
is  provided  for.  They  are  clothed  with  absolute  and  final 
authority  to  determine  the  particular  citizens  of  Rhode 
Island  who  may  engage  in  the  lawful  occupation  of  lobster 
fishing.  The  commissioners  may  deem  it  proper  to  refuse 
licenses  to  citizens  of  this  state  who  have  resided  here  for 
more  than  one  year  if  such  citizens  are  of  foreign  rather  than 
of  native  extraction,  or  if  such  citizens  profess  a  religious 
creed  obnoxious  to  the  commissioners,  or  if  such  citizens 
are  of  a  particular  nationality,  race  or  color,  or  if  such  citizens 
are  members  of  an  opposing  political  party.  In  other  words 
the  personnel  of  the  lobster  fishermen  of  this  state  may  be 
determined  by  whim  and  caprice  of  five  men,  the  exercise 
of  whose  discretion  is  not  hampered  by  any  legal  restraint. 


Digitized  by 


Google 


244  State  v.  Kofines.  [33 

The  condemnation  of  the  Supreme  Court  of  the  United 
States  is  explicit  as  to  such  powers.  In  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  366,  in  which  the  court  determined  that  cer- 
tain municipal  ordinances  of  the  City  of  San  Francisco 
ostensibly  enacted  to  govern  and  regulate  the  use  of  wooden 
buildings  as  laundries  were  really  passed  to  discriminate 
against  Chinese  laundr3m[ien.  The  court  says:  "They 
seem  intended  to  confer,  and  actually  do  confer,  not  a 
discretion  to  be  exercised  upon  a  consideration  of  the  cir- 
cumstances of  each  case,  but  a  naked  and  arbitrary  power 
to  give  or  withhold  consent,  not  only  as  to  places,  but  as  to 
persons.  So  that,  if  an  applicant  for  such  consent,  being  in 
every  way  a  competent  and  qualified  person,  and  having 
complied  with  every  reasonable  condition  demanded  by  any 
public  interest,  should,  failing  to  obtain  the  requisite  con- 
sent of  the  supervisors  to  the  prosecution  of  his  business, 
apply  for  redress  by  the  judicial  process  of  mandamus,  to 
require  the  supervisors  to  consider  and  act  upon  his  case,  it 
would  be  a  sufficient  answer  for  them  to  say  that  the  law 
had  conferred  upon  them  authority  to  withhold  their  assent, 
without  reason  and  without  responsibility.  The  power  given 
to  them  is  not  confided  to  their  discretion  in  the  legal  sense 
of  that  term,  but  is  granted  to  their  mere  will.  It  is  purely 
arbitrary,  and  acknowledges  neither  guidance  nor  restraint." 

But  the  imlimited  and  imcontroUed  discretion  of  the 
conmiissioners  is  not  the  sole  or  even  the  fimdamental  vice 
of  the  act.  I  find  no  power  granted  to  the  legislature  to 
make  such  an  arbitrary  discrimination  between  citizens 
of  this  state  who  have  resided  here  more  than  one  year  and 
other  citizens  of  this  state.  It  seems  to  be  assmned  rather 
than  asserted  in  the  majority  opinion  that  these  persons 
only  are  interested  in  the  welfare  of  the  state  and  include 
within  their  number  only  those  who  can  be  safely  trusted 
to  observe  the  law  in  this  respect.  The  contention  is  with- 
out foundation.  A  citizen  and  an  elector  are  not  inter- 
changeable terms  and  this  act  makes  eligible  for  a  license  not 
only  every  infant,  male  or  female,  more  than  one  year  old, 
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native  bom  or  naturalized,  domiciled  in  this  state,  but  also 
every  thug  and  every  thief  in  the  community,  native  bom 
or  naturalized,  who  has  managed  to  elude  the  vigilance  of 
the  police  long  enough  to  acquire  a  domicile  of  one  year  in 
this  state,  and  even  every  lunatic,  pauper  and  convict  of  the 
same  description.  In  other  words,  there  is  no  crime  known 
to  the  calendar,  no  past  criminal  record,  or  other  disquali- 
fication of  any  kind  provided  that  the  applicant  possesses 
citizenship  and  has  resided  here  one  year.  However  vir- 
tuous the  life  of  a  full  grown  man  may  have  been  in  the  past, 
even  though  he  be  one  of  the  taxpayers  who  contribute  to 
the  expense  of  enforcing  this  law  and  the  appropriation  for 
this  commission,  he  is  absolutely  disqualified  from  holding 
a  license  and  from  engaging  in  this  calling,  until  he  has 
resided  here  at  least  one  year;  while,  on  the  other  hand,  a 
female  infant,  native  bom  or  naturalized,  more  than  one 
year  of  age  is  eligible  to  receive  such  license  and  this  dis- 
tinction is  sought  to  be  justified  as  legislation  for  the  pro- 
tection of  the  public  and  the  promotion  of  the  lobster 
fishery. 

The  fallacy  of  the  position  is  found  apparent  in  another 
aspect.  In  Attorney-General  v.  Police  Commissioners,  30 
R.  I.  212,  this  court  held  that  corporations  created  by  the 
Greneral  Assembly  for  the  purpose  of  conducting  liquor 
business  are  ''citizens  resident  within  this  state."  What 
possible  justification  can  there  be  requiring  a  corporation 
to  have  existed  one  year  before  it  is  eligible  to  a  license  to 
carry  on  lobster  fishery? 

Section  1  of  the  act  is  as  follows:  "Section  1.  No 
person,  either  as  principal,  agent,  or  servant,  shall,  at  any 
time,  catch  or  take  any  lobster  from  any  of  the  waters  in 
the  jurisdiction  of  this  state,  or  place,  set,  keep,  maintain, 
supervise,  lift,  raise,  or  draw  in  or  from  any  of  said  waters, 
or  cause  to  be  placed,  set,  kept,  maintained,  supervised, 
lifted,  raised,  or  drawn  in  or  from  any  of  said  waters,  any 
pot  or  other  contrivance  designed  or  adapted  for  the  catch- 
ing or  taking  of  lobsters,  unless  licensed  so  to  do  as  herein- 
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after  provided.  Every  person  who  shall  violate  any  of  the 
provisions  of  this  section  shall  be  fined  twenty  dollars  or  be 
imprisoned  not  more  than  thirty  days,  or  both,  for  each  such 
offence." 

What  is  prohibited  by  the  act;  where  is  the  prohibition 
effective  and  against  whom  is  it  directed.  —  It  will  be 
observed  that  the  act  prohibits  much  more  than  the  catching 
or  taking  of  lobsters,  and  that  it  is  equally  a  violation  of  the 
act  to  "place,  set,  keep,  maintain,  supervise,  Uft,  raise  or 
draw  in  or  from  any  of  said  waters."  .  .  .  "any  pot  or 
other  contrivance  designed  or  adapted  for  the  catching  or 
taking  of  lobsters."  What  are  the  waters  referred  to  above 
as  the  "said  waters"  which  are  described  twice  in  section  1 
and  once  in  section  2  as  "waters  within  the  jurisdiction  of 
this  state?"  They  are  certainly  not  the  waters  in  which  the 
lobster  has  a  habitat.  It  is  equally  an  offence  to  Uft  or 
draw  a  pot  from  the  tide  water  under  the  Great  Bridge  in  the 
City  of  Providence,  which  is  so  impure  that  no  lobster 
could  live  in  it,  as  it  is  to  perform  a  like  act  anywhere  upon 
the  coast  of  this  state.  To  create  this  offence  it  is  not  essen- 
tial that  any  lobster  be  taken.  It  is  not  necessary  that  any 
lobster  ever  be  found  at  or  near  the  place  where  the  lobster 
pot  is  placed;  if  the  pot  is  placed,  set,  kept,  maintained,  etc., 
anywhere  in  the  waters  within  the  jurisdiction  of  this  state 
the  offence  is  complete.  There  is  no  exception  in  favor  of 
fresh  water  streams  or  fresh  water  ponds,  absurd  as  such  an 
omission  may  be.  The  act  is  not  limited  to  the  pubUc 
tide  waters  of  the  state.  The  expression  above  referred  to  is 
three  times  repeated  and  in  view  of*  the  fact  that  the  offence 
is  complete  when  the  lobster  pot  is  placed  in  or  removed 
from  any  water,  whether  a  lobster  is  there  or  not,  the  law 
must  be  construed  precisely  as  it  is  written. 

It  is  evident  that  there  are  two  classes  of  offences  defined 
in  this  section.  The  first  of  these  is  committed  whenever 
a  lobster  is  caught  or  taken  whether  by  hand  or  net  or  in  any 
other  manner  and  this  may  properly  be  considered  as  a  regu- 
lation of  the  lobster  fishery.     The  second  class  of  offences 
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is  entirely  different  from  the  first  and  in  no  wise  connected 
with  it  and  may  be  considered  as  legislation  for  the  pro- 
tection of  the  lobster  pot.  For  the  commission  of  this 
offence  it  is  not  necessary  that  there  should  be  any  lobsters 
anywhere.  An  illustration  drawn  from  the  opinion  of  the 
majority  of  the  court  shows  the  difference.  The  estimated 
catch  of  1909  was  1,575,000  pounds  from  23,220  pots.  This 
was  the  amount  of  the  annual  depletion  of  the  supply  of 
lobsters  in  this  state  at  that  time.  If  now  we  should  sup- 
pose the  entire  23,220  lobster  pots  now  scattered  along 
our  coasts  to  be  massed  together  in  the  tide  water  under  the 
Great  Bridge  of  the  City  of  Providence,  where  the  water  is 
so  defiled  that  no  lobster  or  other  living  thing  can  exist  in  it, 
the  penalty  is  precisely  the  same  as  when  the  lobster  supply 
was  being  diminished  1,575,000  pounds  annually.  Absurd 
as  this  may  seem  it  is  only  one  of  the  many  absurdities  of 
this  act.  If  the  offence  is  the  same  whether  there  are  any 
lobsters  taken,  or  even  exist,  it  is  evidently  immaterial 
whether  there  is  too  great  a  proportion  of  sewage  or  too  small 
a  proportion  of  brine  in  the  waters  in  question. 

The  foregoing  objections  are  not  considered  in  the  ma- 
jority opinion,  much  less  answered.  It  is,  indeed,  difficult 
to  speak  in  terms  appropriate  to  a  judicial  opinion  of  such 
legislation.  It  is  so  obviously  arbitrary  and  without  refer- 
ence either  to  the  regulation  of  the  fisheries  or  the  protection 
of  the  people  that  it  should  not.  receive  judicial  approval. 
It  is,  of  course,  too  obvious  for  argument  that  if  citizens  of 
this  state  who  have  resided  herein  less  than  one  year  possess 
certain  constitutional  rights  with  respect  to  participation  in 
the  fisheries,  such  rights  can  not  be  abridged  nor  denied, 
under  the  plea  that  otherwise  it  becomes  difficult  to  enforce 
the  law  against  non-residents. 

Raftak,  by  his  plea  that  he  is  a  citizen  of  Rhode  Island 
who  has  resided  here  less  than  one  year,  has  directly  raised 
these  questions.  I  cannot  agree  with  the  statement  con- 
tained in  the  majority  opinion  that  so  far  as  appears  in  these 
cases, — "no  duly  qualified  citizen  has  been  refused  a  license 
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to  fish  for  the  people's  lobsters  in  the  public  waters  of  the 
state.  For  aught  that  it  appears  all  qualified  applicants 
for  such  fishing  licenses  have  received  them."  If  that  state- 
ment be  correct  there  are  no  cases  pending  before  this  coxirt. 
The  contrary,  however,  is  the  fact  and  against  the  enforce- 
ment of  this  statute  which  is  in  no  wise  connected  in  the 
particulars  enimierated  either  with  the  protection  of  the 
lobster  fisheries  or  protection  of  the  public,  these  respondents 
have  severally  appealed  to  this  court.  The  questions  raised 
on  their  appeals  can  neither  be  evaded  or  ignored  and  in  my 
opinion  they  should  not  appeal  in  vain. 

Neither  in  this  provision  nor  in  the  section  relative  to  the 
granting  of  licenses  is  there  any  relation  whatever  to  the 
protection  of  the  lobster.  There  is  no  restriction  as  to  the 
number  which  one  may  take  at  any  given  period  or  the  num- 
ber of  pots  which  a  man  may  set.  If  he  be  fortunate  enough 
to  do  so  the  individual  hcensee  may  secure  for  his  own  benefit 
every  lobster  which  has  been  raised  by  the  fish  commission 
and  liberated  in  our  waters  at  the  annual  expense  shown  in 
the  majority  opinion  and  he  may  sell  all  such  lobsters  outside 
the  jurisdiction  of  the  state.  The  lobster  fishery  is  thus 
unprotected  in  the  slightest  degree  except  by  the  provision 
concerning  a  close  time  and  size.  The  people  of  the  state 
receive  no  benefit  because  of  the  cheapened  cost  of  lobsters 
or  their  greater  abundance.  The  sole  beneficiary  is  the 
fortunate  licensee,  who  by  the  favor  of  the  conamission  and 
at  the  expense  of  the  taxpayer,  is  thus  enabled  to  make  a 
profitable  calling. 

It  is  intimated  in  the  statement  of  the  majority  opinion 
that  ''over  the  vast  domain  without  the  territorial  limits 
above  defined,  the  state  has  no  jurisdiction  and  the  legislature 
no  control  and  the  hardy  fishermen  of  all  countries  whether 
from  New  England  or  the  Ionian  Isles  may  freely  fish  upon 
the  shoals  and  ledges  beneath  the  boundless  sea  for  the  crus- 
taceans that  may  there  be  found,  without  let  or  hindrance. 
No  attempt  has  been  made  in  the  statute  under  considera- 
tion to  impose  restrictions  upon  them  outside  of  the  public 
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fishing  grounds  of  the  state.  Without  doubt  the  rights  of 
free  fishery,  above  alluded  to,  have  been  and  will  continue 
to  be  freely  exercised  with  gain  and  profit,  dearly-earned 
and  well-deserved.  On  the  vast  highway  of  nations  there 
is  ample  room  and  verge  enough  to  exercise  the  trade  of 
fishing  to  their  hearts  content,  either  in  the  capacity  of 
employer  or  employed  and  no  question  of  citizenship  or 
residence  can  arise  to  disturb  them."  It  is  hardly  necessary 
to  state  that  this  privilege  is  either  valuable  or  worthless. 
If  there  are  no  lobsters  elsewhere  than  within  our  waters  the 
privilege  to  fish  for  them  elsewhere  is  o£  no  value;  if  they  are 
in  such  abundance  elsewhere  restrictive  legislation  of  this 
kind  would  seem  to  be  lumecessary.  A  lobster  is  different 
from  the  clam  and  oyster;  it  travels  and  moves  about  very 
freely  and  is  not  confined  to  a  bank  or  a  bed. 

In  conclusion  I  am  of  the  opinion  that  the  test  prescribed 
for  eligibility  to  hold  a  license  imder  this  act  is  entirely 
imconnected  with  the  protection  of  the  lobster  fishery  or 
protection  of  the  people.  It  is  a  purely  arbitrary  require- 
ment of  the  legislature  and  is  as  obnoxious  to  the  just  require- 
ments of  legislation  in  that  respect  as  would  be  the  like 
requirement  that  a  man  have  red  hair;  and  in  respect  of  such 
limitation  is  wholly  null  and  void. 

William  B.  Greenough,  Attorney  General,  for  the  State. 

Lyman  &  McDonnell,  Richard  E.  Lyman,  of  counsel. 

Barney  &  Lee,  for  defendants. 

Walter  H.  Barney,  Theodore  P.  Ion,  of  counsel. 


John  Hobin,  et  al.  Appellants  vs.  Mary  E.  Hobin,  x\ppellee. 
Patrick  Hobin,  et  al.  Appellants  vs.  Mary  E.  Hobin, 

Appellee. 

JULY  7,  1911. 
Pbesknt:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

</)    Evidence.    CorUracta.    Admissione, 

In  an  action  for  services  rendered  intestate  upon  a  promise  of  payment  there- 


Digitized  by 


Google 


250  HoBiN  V.  HoBiN.  [33 

for,  and  under  expectation  of  payment,  statements  on  the  part  of  deceased, 
admitting  liability  for  what  had  been  done  for  him  may  be  shown. 

(£)    Evidence.    Coniracta.    Admissions. 

In  an  action  for  services  r^idered  intestate,  a  will  which  intestate  attempted 

to  execute  is  admissible,  as  showing  an  intent  on  the  part  of  intestate  to 

reimburse  plaintiff. 

(5)  Burden  of  Proof. 

A  request  to  charge  that  there  should  be  no  doubt  in  the  minds  of  the  jury  as 
to  a  certain  fact  was  properly  denied,  since  the  law  imposes  no  such  burden 
upon  a  plaintiff. 

(4)    Actions  for  Services  Rendered. 

In  an  action  for  services  rendered  intestate,  a  request  to  charge  that  "board 
and  services  are  held  to  constitute  a  fair  mutual  oflFset "  was  properly  denied, 
since  it  would  have  been  in  effect  to  charge  that  claimant  could  not  recover 
even  if  the  evidence  established  an  express  contract. 

(6)  Actions  for  Services  Rendered,    Parent  and  ChUd. 

The  fact  that  parties  stand  in  the  relation  of  parent  and  child  puts  upon  one 
claiming  payment  for  services  rendered  to  tiie  other  the  burden  of  proving 
by  a  preponderance  of  the  evidence  an  express  contract  for  wages. 

{6)    Actions  for  Services  Rendered.    Parent  and  Child. 

Request  to  charge  that  "a  grandfather  who  stands  in  loco  parentis  to  a  grand- 
daughter has  a  right  to  the  earnings  of  such  granddaughter  so  long  as  thia 
relation  continues  whether  before  or  after  her  majority,"  was  properly 
denied,  since  it  would  deny  the  right  to  recover  for  services  under  an  e^resa 
contract. 

(7)  Actions  for  Services  Rendered.    Contracts. 

Where  the  evidence  showed  that  deceased  always  promised  to  pay  plain- 
tiff with  his  real  estate;  and  said  he  could  pay  her  in  no  other  way,  and  that 
he  said  the  same  thing  on  his  death  bed,  and  plaintiff  performed  the  services 
relying  on  his  promises  and  in  expectation  of  being  paid  for  them,  it  was  not 
necessary  that  an  express  contract  made  on  some  particular  day  out  of  all 
the  time  that  the  understanding  between  the  parties  and  the  work  there- 
under continued,  should  be  shown. 

(8)  Parent  and  Child.    Emancipation.    Contracts. 

Where  it  appeared  that  plaintiff's  parents  lived  with  her  grandfather  until 
she  was  five  years  old,  that  they  left  then  and  she  remained  with  her  grand- - 
parents  until  they  died,  when  she  was  over  25  years  of  age,  and  that  during 
the  last  six  years  her  pa!tents  lived  in  a  tenement  of  the  same  house,  the 
jury  were  properly  instructed  that  it  was  not  necessary  to  show  an  express 
agreement  for  emancipation,  but  that  if  there  were  circumstances  indicating 
that  the  parents  had  given  plaintiff  the  right  to  earn  her  own  living,  the 
jury  could  find  that  the  child  had  been  in  fact  emancipated  and  was  en- 
titled to  the  benefit  of  any  contract  for  her  services  that  she  might  have- 
made. 
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(9)    CaniracU.    Suable  After  Death. 

A  request  to  charge  that  claimant  could  not  recover  against  estate  of  deceased 
unless  she  proved  a  contract  necessarily  suable  before  his  death,  was  properly 
refused,  since  a  contract  not  suable  until  after  death,  is  not  void,  and  also 
because  the  request  was  not  applicable  to  the  evidence  which  showed  that 
both  parties  knew  deceased  could  not  pay  in  the  usual  way,  but  only  "by 
the  property." 

{10)     Contracts.    Burden  Of  Proof  , 

An  express  contract  for  wages  may  be  proved  by  a  preponderance  of  the 
evidence  and  need  not  be  proved  beyond  a  reasonable  doubt. 

(//)     Contracts.    Parent  and  Child. 

The  relation  of  grandfather  and  grandchild  does  not  cease  because  of  a  contract 
entered  into  between  them,  but  the  presumption  anting  from  the  family 
relationship  having  been  overcome,  the  suit  to  recover  for  services  rendered 
is  governed  by  the  ordinary  rules  of  law. 

(IB)    Actions  for  Services,    Proof. 

In  an  action  for  services  rendered,  against  estate  of  deceased,  evidence  con- 
sidered and  held  to  sustain  verdict  for  claimant. 

AssxTMPSiT.  Heard  on  exceptions  of  appellants  and  over- 
ruled. 

Johnson,  J.  These  were  probate  appeals  tried  together 
in  the  Superior  Court  by  agreement. 

Mary  E.  Hobin  was  granddaughter  of  Thomas  Hobin  and 
administratrix  of  his  estate.  She  filed  a  claim  against  said 
estate  and  under  sec.  890,  C.  P.  A.,  the  Municipal  Court  of 
the  City  of  Providence  on  March  24th,  1908,  allowed  her 
$2,340  on  her  claim.  From  this  decree  these  appeals  were 
taken.  Exception  4230  is  an  appeal  by  four  grandchildren 
and  Exception  4231  is  an  appeal  by  two  sons  of  Thomas 
Hobin. 

Appellee  was  her  parents'  oldest  child  and  when  she  was 
bom  her  parents  lived  (in  same  tenement)  with  Thomas 
Hobin  until  she  was  five  years  old.  Then  her  father  and 
mother  left  Thomas  Hobin 's  tenement  and  appellee  hved 
with  her  grandfather  and  grandmother  until  they  succes- 
sively died.  Thomas  Hobm  died  October  10,  1900.  The 
grandmother  died  later.  Appellee  took  no  steps  to  collect 
her  claim  until  after  her  grandmother's  death,  then  was 
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appointed  administratrix  of  the  estate  of  Thomas  Hobin 
and  filed  her  claim. 

The  claim  is  for  services  rendered  and  money  earned  and 
paid  to  Thomas  Hobin 's  use  during  six  years  next  preceding 
his  death*  At  the  age  of  twelve  appellee  was  taken  from 
school  and  from  that  time  her  work  was  continuous,  doing 
what  was  to  be  done  that  she  could  do.  At  Thomas  Hobin 's 
death  she  was  twenty-five  years  and  ten  months  old,  by  which 
she  was  nineteen  years  and  ten  months  old  at  the  beginning 
of  the  period  sued  for. 

During  the  six  years  her  work  included  the  cooking, 
washing  and  cleaning  for  the  house,  anything  that  was  to  be 
done,  full  charge  of  the  house  besides  work  for  outsiders. 
The  work  included  the  labor  caused  by  keeping  boarders 
of  whom  there  were  two  at  Thomas  Hobin 's  death  and  at 
other  times  the  number  running  up  to  eight,  sometimes 
more,  sometimes  less.  Her  work  began  never  later  that  5 
a.  m.,  and  when  there  was  washing  to  be  done  at  home, 
at  3,  doing  that  work  until  5:30  to  5:45,  then  getting  break- 
fast, etc.,  imtil  7  or  7:30  and  finishing  the  washing  by  9, 
then  taking  up  the  usual  routine. 

She  went  out  also  to  work  for  pay,  in  such  cases  usually 
going  out  about  7  to  8  a.  m.,  and  getting  home  from  4  to 
5  p.  m. 

As  to  the  end  of  the  day  she  said  "That  depended  on 
what  time  my  grandmother  wanted  to  go  to  bed,"  and  this 
was  8  to  9:30  p.  m.  Appellee  had  to  get  her  grandmother 
ready  for  bed  and  never  considered  her  work  done  until  her 
grandmother  was  in  bed.  Her  earnings  by  work  for  out- 
siders ran  from  seventy-five  cents  to  two  dollars  in  a  day, 
depending  on  the  nature  of  the  job.  The  lowest  she  so 
earned  in  any  one  week  was  two  dollars  and  a  half  and  ran  up 
to  five  dollars,  six  dollars  and  often  eight  dollars  in  a  week, 
the  jobs  for  outsiders  being  not  less  than  four  a  week  and 
often  more.  All  money  she  earned  was  turned  over  to  her 
grandmother  and  the  same  was  true  of  Thomas  Hobin 's 
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earnings.  Both  were  used  to  keep  the  house  and  pay  the 
debts. 

Appellee  never  was  sick  to  make  doctor's  bills.  Most  of 
appellee's  clothes  were  house  clothes.  Their  average  cost 
she  said  would  not  be  over  $15  a  year  and  often  not  that. 
Whenever  she  did  go  to  an  entertainment  it  was  at  the  ex- 
pense of  her  cousin  Annie,  and  not  at  the  expense  of  Thomas 
Hobin.  All  the  money  she  did  expend  for  herself  was 
received  from  her  grandmother. 

Thomas  Hobin  was  a  teamster,  carting  ashes,  rubbish, 
anything  he  could  get.  For  some  imdefined  period  before 
his  death  he  did  not  work.  When  asked,  "He  had  boys  to 
do  the  work  for  him?"  her  answer  was  ''He  had  boys." 
To  the  question  if  they  "ran  the  business"  she  said  "yes," 
but  how  or  for  whose  benefit  does  not  appear. 

At  the  close  of  Mary  E.  Hobin 's  testimony,  the  following 
admission  was  made:  "Mr.  Cross:  We  admit  that  the 
plaintiff's  witnesses  will  testify  that  Thomas  Hobin  said,  at 
various  times  during  the  six  years  covered  by  this  claim, 
that  Mary  Ellen  Hobin  had  been  of  great  assistance  to  him, 
and  that  she  would  be  paid,  would  have  the  property  when 
he  died.  It  is  also  admitted  by  Mr.  Doran  and  my  side  that 
the  property  is  taxed  for  $2,660  and  that  it  is  worth  no  more 
than  the  amoimt  of  Mary  Ellen  Hobin 's  bill."  And  the 
case  was  submitted  to  the  jury  without  any  further  tes- 
timony. 

Motions  of  coimsel  for  the  appellants  for  a  nonsuit  and 
also  for  the  direction  of  a  verdict  for  the  appellants  were 
denied  and  appellants'  exception  to  same  was  noted. 

The  jury  returned  a  verdict  for  the  claimant  Mary  E. 
Hobin  for  $2,340.00. 

The  appellants  filed  a  motion  for  a  new  trial  on  the  groimds : 
1.  That  said  order  and  decree  is  against  the  evidence  and 
the  weight  thereof.  2.  That  said  order  and  decree  is 
against  the  law."  This  motion  was  heard  and  denied  by  the 
trial  justice  July  2,  1909.  The  appellants  duly  filed  their 
bill  of  exceptions  which  were  duly  allowed  by  said  justice. 
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The  case  is  now  before  this  court  on  said  bill  of  exceptions. 
The  appellants'  first  exception  is  to  question  12,  p.  2  of 
the  transcript:  ''Did  you  have  to  go  to  school?"  Counsel 
for  appellants  objected.  The  court  said :  ''  I  think  in  a  case 
where  they  are  members  of  the  family,  that  the  original 
relations  between  the  parties  and  the  course  of  practice 
between  them  is  proper  as  bearing  on  the  question  whether 
she  had  any  legal  right  to  expect  remuneration,  and  whether 
there  was  a  duty  on  the  other  side  to  pay,  or  whether  it  was 
simply  voluntary.  I  think  that  is  the  practice,  and  it  is 
proper  to  show  what  the  exact  relation  was. "  An  exception 
was  noted  in  behalf  of  the  appellants.  Counsel  for  the 
appellee  then  withdrew  the  question  which  had  not  been 
answered,  and  put  an  entirely  different  question,  asking  at 
what  age  she  began  to  work  in  the  house.  To  this  question 
no  exception  was  taken. 
{1)  The  second  exception  is  to  the  admission  of  question  76, 
p.  9  of  the  transcript:  ''If  anything  was  said  that  night  by 
your  grandfather  about  your  being  repaid,  please  tell  us 
what  it  was?"  The  appellants'  exception  was  noted.  The 
witness  had  been  testif3dng  to  the  events  on  the  night  of  her 
grandfather's  death  and  as  to  his  attempt  to  make  a  will. 
The  appellants'  coimsel  objected  on  the  ground  that  any 
promise  made  at  that  time  to  pay  Mary  Hobin  for  the 
work  she  had  done,  would  be  a  voluntary  promise,  without 
consideration.  The  comi;  said,  "I  don't  know  what  he 
expects  to  prove.  His  witness  testifies  that  her  grandfather 
always  told  her  that  he  intended  to  pay  her  for  work  and 
she  always  expected  to  be  paid.  I  don't  know  what  he 
expects  to  prove  but  he  certainly  would  have  a  right  to 
show  admissions  on  the  part  of  the  deceased  at  any  time, 
admitting  liability  for  what  had  been  done.  Of  course,  if  the 
work  had  been  done  without  any  promise  and  the  promise 
was  subsequently  made  your  point  is  true,  but  if  they  claim 
he  had  always  promised  to  pay  her  and  she  imderstood 
he  was  to  pay  her,  then  any  admission  that  he  made  would 
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certainly  be  admissible."  The  ruling  was  correct;  for  the 
reasons  given  by  the  trial  justice. 

The  third  exception  was  to  the  admission  of  the  attempted 
will,  page  11  of  the  transcript:  "Mr.  Doran:  In  corro- 
boration of  the  evidence  as  to  the  fact  that  Mr.  Hobin  in- 
(2)  tended  to  reimburse  her.  This  is  simply  to  prove  what 
occurred  at  a  certain  time  in  addition  to  what  she  testified 
to  occurred  at  other  times.  Mr.  Cross  :  It  seems  to  me  that 
the  same  objection  applies  to  this  that  I  made  previously 
that  whatever  promise  was  made  at  this  time  was  without 
consideration.  The  Court:  I  will  admit  it  for  what  it  is 
worth  and  note  your  exception."  The  ruling  was  correct 
for  the  same  reasons  as  in  the  case  of  the  second  exception. 

There  is  no  fourth  exception. 

The  fifth  exception  is  to  the  denial  of  the  appellants' 
first  request  to  charge,  pp.  42,  45  of  the  transcript:  "When 
individuals  as  in  this  case,  stand  to  each  other  in  a  family 
relation  as  distinguished  from  that  of  master  and  servant, 
the  law  implies  no  contract  for  wages  but  presumes  that 
services  are  rendered  gratuitously;  to  rebut  this  presumption 
there  must  be  an  express  contract  between  the  parties  which 
creates  in  effect  a  new  relation  of  master  and  servant." 
This  was  denied  on  the  groimd  that  it  had  been  substan- 
tially charged. 

The  court  had  charged  the  jury,  p.  36:  "In  the  first 
place,  you  have  a  child  born  in  the  house  of  her  grandparents, 
growing  up  and  working  continuously  imtil  the  time  of  the 
grandparents'  death.  The  law  looks  upon  that  relation  as 
the  relation  of  parent  and  child,  that  it  is  the  same  thing. 
There  is  no  difference  made  if  they  assume  relations  of  one 
looking  out  for  the  other  and  the  other  giving  services,  it 
is  the  ordinary  case  of  parent  and  child  and  the  presump- 
tion is  that  in  such  a  case  as  that,  so  long  as  that  relation  of 
parent  and  child  continues,  the  presumption  is  that  it  is  the 
ordinary  case  of  parent  and  child.  You  give  your  children 
protection,  you  give  them  education,  you  clothe  them,  give 
them  housing  and  other  benefits;  on  the  other  hand,  they 
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give  you  services.  In  the  ordinary  case  one  is  considered 
the  equivalent  legally  for  the  other  and  neither  party  has  a 
right  to  demand  compensation  for  work  he  has  rendered  to 
the  other,  but  there  is  supposed  to  be  the  ordinary  relations 
of  parent  and  child,  consequently  the  law  in  the  case,  where  a 
person  standing  in  the  position  of  a  child  to  the  parent,  seeks 
to  recover  for  services  rendered  while  that  relation  existed, 
or  appeared  to  exist,  there  is  a  presumption  against  any 
recovery.  That  is  prima  facie ,  on  the  first  impression;  in 
other  words,  the  presim[iption  is  that  there  is  no  contract  to 
compensate."  And  on  page  40,  the  court  charged:  "You 
must  not  only  find  that  services  were  rendered, — and  there 
is  no  question  here  but  what  they  were  rendered  and  cer- 
tainly of  a  most  strenuous  character,  but  that  is  not  enough. 
You  must  not  only  find  that  they  were  rendered  and  accepted, 
but  you  must  find  that  at  the  time  and  during  the  period 
that  this  woman  claims  for  her  services  that  there  was  an 
understanding  and  agreement  between  Thomas  Hobin, 
the  deceased,  to  pay  for  those  services,  that  he  meant  to 
pay  for  them,  and  there  was  an  understanding  and  agreement 
on  the  part  of  Mary  Hobin  that  he  was  to  pay  her  for  them, 
that  is  an  express  agreement.  Now,  as  was  stated  to  you 
in  argument,  that  need  not  be  in  writing,  or  in  any  formal 
set  words,  but  there  must  be  evidence  and  strong  evidence 
to  satisfy  you  by  a  preponderance  of  the  evidence  that  there 
was  a  distinct  understanding  between  Thomas  Hobin  on 
one  part  that  Mary  Hobin  should  be  paid  for  her  services, 
and  oh  the  part  of  Mary  Hobin  not  only  expectation  that  she 
should  be  paid  but  more,  that  the  understanding,  coming 
from  Thomas  Hobin  that  she  should  be  paid;  that  is,  there 
must  be  an  express  understanding,  between  them.  It 
does  not  need  any  formal  words  or  writing  or  anything  of  that 
kind,  but  there  must  be  a  distinct  understanding  differing 
from  any  vague  statement  as,  '  I  will  pay  you  and  so  forth,' 
'  I  will  pay  you  good  by  and  by.'  There  must  be  a  distinct 
understanding,  that  there  was  a  distinct  promise  on  the  part 
of  Thomas  Hobin  to  pay  for  services  and  a  distinct  agree- 
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ment  and  understanding  on  the  part  of  Mary  Hobin  that 
she  should  be  paid  for  them  and  services  rendered  in  ex- 
pectation of  such."  The  request  was  suflSciently  covered  by 
these  instructions,  and  also  by  other  portions  of  the  charge. 
(3)  The  sixth  exception  was  to  the  denial  of  appellants' 
second  request  to  charge,  pages  42,  45  of  the  transcript: 
"In  order  to  find  for  the  plaintiff,  there  should  be  no  doubt 
in  your  minds  that  the  services  were  rendered  by  Mary 
Ellen  Hobin  in  expectation  of  wages  and  received  by  Thomas 
Hobin  in  an  expectation  on  his  part  of  paying  therefor.'' 
This  request  was  denied  on  the  ground  that  the  burden  of 
proof  is  improperly  stated  in  such  request.  The  request 
was  properly  denied.  To  have  charged  as  requested  would 
have  imposed  a  burden  upon  the  claimant  far  greater  than 
that  imposed  upon  the  state  in  a  criminal  case.  The  state 
only  has  to  show  that  the  defendant  is  guilty  beyond  a 
reasonable  doubt.  It  does  not  have  the  burden  of  removing 
all  doubt. 

The  seventh  exception  is  to  the  denial  of  the  appellants' 
third  request  to  charge,  pp.  43,  45,  46  of  the  transcript: 
"A  mere  expectation  on  the  part  of  Mary  Ellen  Hobin  that 
she  was  to  be  remunerated  from  the  bounty  of  Thomas 
Hobin  either  by  will  or  by  gift  in  his  lifetime  would  not 
warrant  a  finding  in  her  favor  but  her  evidence  must  satisfy 
you  by  a  preponderance  of  the  evidence  that  it  was  the 
expectation  and  understanding  of  both  Mary  Ellen  Hobin 
and  Thomas  Hobin  that  her  services  created  a  debt  due 
from  him  to  her."  This  was  denied  on  the  ground  that  it 
had  been  covered.  This  had  been  covered  by  the  portions 
of  the  charge  quoted  in  considering  the  fifth  exception  and 
by  other  portioYis  of  the  charge. 

The  eighth  exception  is  to  the  denial  of  the  appellants' 
fourth  request  to  charge,  pp.  43,  46  of  the  transcript:  "If 
Mary  Ellen  Hobin  after  arriving  at  the  age  of  twenty-one 
years  continued  to  Uve,  labor  and  render  services  in  Thomas 
Hobin 's  family  with  his  consent  but  without  any  express 
contract  as  to  her  compensation,  the  presumption  of  law  is 
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that  no  payment  for  such  services  was  contemplated  by 
either  party."  This  was  denied  on  the  ground  that  it  had 
been  covered.  This  was  suJEciently  covered  in  the  charge, 
particularly  in  the  portion  quoted  in  the  consideration  of  the 
fifth  exception. 

The  ninth  exception  is  to  the  denial  of  appellants'  fifth 
request  to  charge,  as  shown  on  pages  43,  46  of  the  trans- 
cript:   "In  cases  of  this  kind,  board  and  services  are  held  to 

(4)  constitute  a  fair,  mutual  offset."  The  request  was  properly 
denied.  To  have  granted  it  would  have  been  in  effect  to 
charge  that  the  claimant  could  not  recover  even  if  the 
evidence  established  an  express  contract. 

(5)  The  tenth  exception  is  to  the  denial  of  appellants'  sixth 
request  to  charge,  as  shown  on  pages  43,  46  of  the  trans- 
cript: *'The  fact  that  Thomas  Hobin  stood  to  Mary  Ellen 
Hobin  in  the  relation  known  as  loco  parentis  puts  upon  her 
the  burden  of  proving  an  express  contract  for  wages  and  if 
she  fails  to  clearly  prove  such  a  contract,  she  cannot  recover." 
This  request  was  granted  and  charged,  but  the  court  added, 
"The  burden  of  proof  is,  by  a  preponderance  of  the  evidence, 
as  I  have  stated  to  you."    The  addition  was  proper. 

(6)  The  eleventh  exception  is  to  the  denial  of  appellants' 
eighth  request  to  charge,  as  shown  on  pages  43,  46,  47  of  the 
transcript :  "A  grandfather  who  stands  in  loco  parentis  to  a 
granddaughter  had  a  right  to  the  earnings  of  such  grand- 
daughter so  long  as  this  relation  continues  whether  before 
or  after  her  majority."  This  request  was  properly  denied. 
The  court  had  fully  stated  the  presumption  against  the  right 
to  recover  in  cases  where  the  relation  of  parent  and  child 
exists,  and  that  it  would  be  the  same  in  the  case  where  a  child 
lived  with  a  grandfather  as  a  member  of  his  family,  and  had 
charged  the  necessity  of  an  express  contract  in  such  a  case 
in  order  for  the  child  to  recover  for  services.  This  request 
would  if  granted  have  denied  the  right  to  recover  even  if  an 
express  contract  were  shown. 

The  twelfth  exception  is  to  the  denial  of  the  appellants' 
ninth  request  to  charge,  as  shown  on  pages  43,  47  of  the 
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transcript:  "If  you  find  the  plaintiff  entitled  to  recover, 
such  recovery  must  be  limited  to  the  time  during  which 
you  find  there  was  an  express  contract  between  her  and 
Thomas  Hobin  for  the  payment  of  wages."  This  was  denied 
as  already  covered.  This  request  was  properly  denied. 
It  had  been  covered  entirely  by  the  charge. 
(7)  The  thirteenth  exception  is  to  the  denial  of  appellants' 
tenth  request  to  charge,  as  shown  on  pages  43,  47  of  the 
transcript:  ''In  order  to  entitle  the  plaintiff  to  recover, 
you  must  find  that  at  some  definite  date  Thomas  Hobin  by 
an  express  contract  promised  Mary  Ellen  Hobin  to  pay  her 
for  work,  labor  and  services  thereafter  to  be  performed  by 
her  for  him  and  that  Mary  Ellen  Hobin,  relying  on  that 
promise  and  in  the  expectation  of  pay  did  perform  and  render 
work,  labor  and  services  for  her  gi-andfather."  This  was 
denied  as  already  covered.'  This  request  was  properly 
denied.  The  testimony  showed  that  Thomas  Hobin  always 
proniised  to  pay  the  appellee;  promised  that  he  would  pay 
her  with  the  property  and  said  that  he  could  pay  her  in  no 
other  way;  that  he  said  "Only  for  her  I  don't  know  what  I 
would  do.  We  never  could  keep  this  place  only  for  her, 
but  I  certainly  will  pay  her,"  and  that  he  said  the  same  thing 
on  his  death-bed;  and  that  the  appellee  performed  the  ser- 
vices relying  upon  his  said  pronaises  and  in  the  expectation 
of  being  paid  for  the  same.  Such  being  the  evidence,  the 
jury  could  not  properly  be  instructed  to  find  a  definite  date 
on  which  an  express  contract  was  made.  It  was  not  neces- 
sary that  an  express  contract,  made  on  some  particular 
day,  out  of  all  the  years  that  the  understanding  between  the 
parties  and  the  work  thereunder  continued,  should  be 
shown. 

Exception  thirteen  and  one-half  is  to  the  refusal  of  said 
trial  justice  to  grant  the  appellants'  motion  for  a  nonsuit 
and  direction  of  a  verdict.  This  exception  will  be  con- 
sidered in  connection  with  that  to  the  denial  of  the  motion 
for  a  new  trial. 

The  fourteenth  exception  is  to  the  denial  of  appellants' 
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eleventh  request  to  charge,  as  shown  on  pages  43,  47  of  the 
transcript:  "In  the  event  you  find  the  plaintiff  entitled  to 
recover,  the  amount  of  her  recovery  must  be  limited  to 
what  you  find  her  services  to  have  been  reasonably  worth 
deducting  therefrom  the  cost  of  her  clothing  and  other 
expenditures  in  her  behalf."  This  was  denied  as  already 
covered.  At  page  41,  the  court  said:  "You  are  to  take 
into  consideration  what  she  has  received  in  return,  her 
board,  her  lodging,  her  clothing,  whatever  it  is.  She  says 
her  clothing  didn't  cost  very  much.  I  think  she  said  $15  a 
year.  That  is  certainly  a  remarkably  small  bill  for  a  woman. 
However,  all  these  articles  should  be  taken  into  considera- 
tion in  figuring  out  what  the  net  value  of  her  services  were. 
That  is  something  she  has  received  and  the  estate  is  entitled 
to  have  that  figured  in  in  connection  with  the  question  as 
to  how  much  per  week  she  would  be  entitled  to  receive." 
The  court  was  not  obliged  to  repeat  the  instruction. 
(8)  The  fifteenth  exception  is  to  the  denial  of  appellants' 
twelfth  request  to  charge,  as  shown  on  pp.  45,  47,  48  of  the 
transcript:  "No  recovery  in  this  action  can  be  had  by 
.  Mary  Ellen  Hobin  for  services  rendered  Thomas  Hobin 
when  she  was  under  the  age  of  twenty-one  because  there 
being  no  evidence  of  her  emancipation;  the  right,  if  any,  to 
sue  for  such  services  belongs  to  her  father."  The  court 
had  charged,  p.  37:  "In  this  case,  coming  down  to  the 
particular  points  here,  this  woman  at  the  time  she  begins 
the  claim  for  her  services,  was  nineteen  years  old.  Her 
parents  were  alive  but,  as  appears  from  her  testimony,  if  1 
remember  correctly,  that  for  several  years  prior  to  the  time 
she  reached  nineteen,  that  her  parents  hadn't  been  living 
in  the  same  house  and  that  she  had,  so  far  as  appeared,  had 
no  particular  deaUngs  with  them.  What  the  facts  are  I 
don't  know.  I  am  simply  stating  the  testimony  such  as 
you  heard  it.  Now,  it  is  not  necessary  in  order  to  find,  as  I 
have  said, — and  let  me  go  back  a  few  seconds, — prima 
facie  her  father  being  living  would  be  entitled  to  her  wages 
to  twenty-one  even  if  she  had  a  valid  contract  with  Thomas 
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Hobin,  bul  it  is  not  necessary  to  show  that  she  was  eman- 
cipated from  the  control  of  her  father  to  show  an  express 
agreement  in  writing.;  for  instance,  if  there  are  circumstances 
which  indicate  that  the  parent  has  given  to  the  child  a  right 
to  go  out  and  earn  his  own  living,  has  released  his  own  claim, 
in  other  words,  of  the  child,  and  has  simply  said,  'You  can 
look  out  for  yourself,'  as  we  frequently  see  in  the  world,' 
and  if  there  are  circumstances  of  that  kind,  the  jury  would 
have  a  perfect  right,  provided  the  evidence  was  sufficient  to 
satisfy  them,  to  come  to  the  conclusion  that  the  parent  had 
emancipated  the  child,  or  that  he  had  said  to  the  child, 
'You  look  out  for  yourself,'  and  then  the  child  would  have  a 
perfect  right  to  contract,  a  perfect  right  to  receive  any  bene- 
fit for  the  child's  own  self  which  it  had  earned.  That  is 
what  is  claimed  in  the  case  of  Mary  Hobin  in  regard  to  her 
parents,  that  her  parents  had  emancipated  her  and  con- 
sequently she  was  entitled,  from  nineteen  to  twenty-one, 
to  receive  what  she  earned  provided  she  can  prove  that  she 
had  a  vaUd  agreement."  The  evidence  was  that  Mary 
Ellen  Hobin  was  her  parent's  oldest  child  and  when  she  was 
bom  her  parents  lived  in  the  same  tenement  with  Thomas 
Hobin  until  she  was  five  years  old.  Then  her  father  and 
mother  left  Thomas  Hobin 's  house  and  she  Uved  with  her 
grandfather  and  grandmother  from  that  time  until  they  died. 
During  the  six  years  before  Thomas  Hobin 's  death  her 
parents  lived  in  the  same  house  in  the  upper  tenement, 
Thomas  Hobin  Uving  in  the  lower.  The  instructions  of 
the  court  on  the  question  of  her  emancipation  by  her  parents 
xmder  the  circumstances  shown  by  the  evidence  were  proper. 
The  request  was  properly  denied. 
(9)  The  sixteenth  exception  is  to  the  denial  of  appellants' 
thirteenth  request  to  charge  as  shown  on  pages  43,  44, 
48  of  this  transcript :  "In  order  to  entitle  Mary  Ellen  Hobin 
to  recover  in  this  action  you  must  find  as  a  fact  that  the 
relation  of  debtor  and  creditor  existed  between  her  and 
Thomas  Hobin  from  the  moment  she  began  to  work  for  him 
for  wages  and  that  she  could  at  any  time  thereafter  properly 
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have  demanded  her  wages  then  due,  and  on  his  failure  to 
pay  such  wages  could  successfully  have  sued  him  therefor." 
This  request  appears  to  mean  that  the  court  ought  to  have 
charged  that  appellee  could  not  recover  unless  she  proved  a 
contract  necessarily  suable  before  Thomas  Hobin's  death, 
or,  put  another  way,  that  a  contract  not  suable  until  after 
his  death  would  be  void.  This  is  not  so.  A  broken  promise 
to  pay  by  legacy  is  actionable.  The  request  is  not  appli- 
cable to  the  evidence  which  is  that  deceased  promised  pay- 
ment and  claimant  worked  in  expectation  of  pajrment. 
There  was  no  contract  by  one  to  pay  after  death  and  by 
the  other  to  wait  for  pay  till  that  time.  The  situation, 
according  to  the  evidence,  was  that  both  parties  knew  he  was 
unable  to  pay  as  employers  usually  pay  and,  as  he  said  he 
could  pay  only  "by  the  property."  The  request  was  rightly 
refused. 

The  seventeenth  exception  is  to  the  denial  of  appellants' 
fomi;eenth  request  to  charge,  as  shown  on  pp.  44,  48  of  the 
transcript:  "In  order  to  entitle  the  plaintiff  to  recover 
you  must  find  as  a  fact  that  the  relation  between  Thomas 
Hobin  and  Mary  Ellen  Hobin  had  ceased  to  be  that  of  grand- 
parent and  grandchild  and  become  that  of  master  and  ser- 
vant, and  that  both  so  understood."  The  relation  of  grand- 
parent and  grandchild  would  not  cease  after  an  agreement 
between  them  that  she  should  perform  services  for  him 
and  should  be  paid  for  such  services.  The  court  had  fully 
charged  the  jury  as  to  the  presumption  in  such  cases  and  the 
necessity  of  proof  by  the  grandchild  to  overcome  such  pre- 
sumption, in  the  portion  of  the  charge  quoted  supra,  in  con- 
sidering the  fifth  exception.  The  request  was  rightly  refused. 
(10)  The  eighteenth  exception  is  "To  that  part  of  the  instruc- 
tions of  said  Justice  to  the  jury  to  the  effect  that  the  express 
contract  for  wages  could  be  proved  by  a  preponderance  of 
the  evidence,  and  not  beyond  a  reasonable  doubt,  as  shown 
on  pages  40,  41,  43  and  44  of  said  transcript."  This  in- 
struction was  correct. 

The  nineteenth  exception  is  "To  that  part  of  the  instruc- 
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tions  of  said  Justice  to  the  jury  to  the  effect  that  it  is  not 
necessary  that  appellee's  claim  should  be  one  which  would 
have  been  enforceable  at  any  time  because  the  promise 
might  have  been  made  in  such  a  way  as  not  to  be  enforce- 
able until  after  the  death  of  appellee 's  grandfather  and  grand- 
mother,  and  that  the  relation  of  debtor  and  creditor  need 
not  necessarily  have  obtained  between  appellee  and  the  in- 
testate,  as  shown  on  pages  42,  44  and  45  of  said  transcript." 
No  such  instructions  appear  on  page  42.    On  pages  43  and  44, 
the  court  speaking  of  the  thirteenth  request,  said:    ''The 
thirteenth  request  is  denied  because  it  seems  to  the  court 
that  it  does  not  properly  apply  to  the  evidence  as  put  .in 
here.    The  substance  of  the  request  is  that  in  order  to  find  a 
verdict  for  the  plaintiff  that  you  must  find  that  she  had  a 
legal  claim  against  Thomas  Hobin,  one  on  which  she  could 
recover.    Bui  the  evidence,  the  testimony,  what  she  claims 
is  that  her  claim  was  to  mature  only  after  his  death.    That 
is  her  testimony,  but  she  must  have  had  a  legal  claim,  one 
which  was  enforcible  at  one  time,  at  the  time  of  his  death,  as 
soon  as  she  begins  to  claim  wages.    There  is  no  question 
about  that.    There  must  have  been  a  claim  which  was 
valid  on  her  part  and  one  enforcible  in  law  but  it  is  not 
necessary,  however,  that  she  could  sue  the  day  the  services 
were  r^idei-ed  because  the  evidence  on  her  part  is  to  the 
effect  that  it  was  not  to  be  enforcible  until  after  the  death 
of  the  grandfather  and  grandmother,  whatever  it  was. 
The  basis  of  the  whole  claim  is  that  there  was  a  valid  legal 
obligation.    That  is   true  to   that   extent   otherwise  the 
request  is  denied  and  exception  noted."    The  instruction 
was  proper. 
(11)     The  twentieth  exception  is  to  the  denial  of  appellants' 
first  request  for  special  findings,  as  shown  on  page  48  of  the 
transcript:    "Did  the  relation  between  Thomas  Hobin  and 
Mary  Ellen  Hobin  of  grandfather  and  grandchild  ever  change 
to  that  of  master  and  servant,  if  so  when?"    As  we  have  said 
before,  the  relation  of  grandfather  and  grandchild  does  not 
cease  because  the  grandfather  gets  the  grandchild  to  do  the 


Digitized  by 


Google 


264  HoBiN  V.  HoBiN.-  [33 

work  for  him  and  promises  to  pay  the  grandchild  for  doing 
the  work.  The  presumption  from  the  family  relations  and 
from  membership  in  the  household  is  that  services  rendered 
are  not  rendered  in  the  expectation  either  of  the  grandchild 
that  he  shall  be  paid  for  them  or  of  the  grandfather  that  he 
shall  pay  for  them.  This  may  be  overcome,  however,  by 
proof  that  the  services  were  rendered  by  the  child  or  grand- 
child in  the  expectation  of  payment  upon  the  agreement  and 
promise  of  the  grandfather  that  the  services  rendered  were  to 
be  paid  for  by  him.  The  presumption  being  overcome  by 
proof,  the  law  with  that  sanity  which  is  its  usual  character- 
istic, recognizes  that,  the  obstacle  to  a  recovery  which  is 
pecuUar  to  a  suit  by  one  holding  the  family  relation  being 
removed,  the  suit  is  then  governed  by  the  ordinary  rules  of 
law.  The  special  finding  would  only  have  tendered  to 
confuse  the  jury  and  could  serve  no  useful  purpose.  It 
was  rightly  refused. 

The  twenty-first  exception  is  to  the  denial  of  appellants' 
second  request  for  special  findings,  as  shown  on  pages  48  and 
49  of  transcript:  ''Did  Thomas  Hobin  always  intend  to 
leave  Mary  EUen  Hobin  by  his  will  a  portion  of  his  property 
as  a  full  return  for  everything  she  has  contributed  toward 
himself  and  his  family,  and  did  she  so  understand?"  There 
was  no  evidence  in  the  case  to  which  this  could  apply. 

The  twenty-second  exception  is  to  the  denial  of  appellants' 
third  request  for  special  findings,  as  shown  on  page  48  of 
transcript:  "Did  Mary  Ellen  Hobin  and  Thomas  Hobin 
enter  into  an  express  contract  of  employment  and  if  so, 
when?"  The  court  had  instructed  the  jury  as  to  the  neces- 
sity that  an  express  contract  should  be  shown  and  had  in- 
structed them  as  to  what  would  constitute  an  express  con- 
tract. In  this  request,  however,  the  appellants  ask  that  the 
jury  shall  be  required  to  find  not  only  whether  Thomas 
Hobin  and  Mary  Ellen  Hobin  entered  into  an  express  con- 
tract but  ''if  so  when."  The  appellants  are  still  seeking 
the  exact  date,  when  the  evidence  shows  that  no  exact 
date  can  be  found.     The  evidence  was  that  the  promises  of 
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Thomas  Hobin  were  continued  and  habitual,  that  Mary 
Ellen  should  be  paid,  in  the  only  way  he  could  pay  her,  by 
the  property.  Mary  Ellen  understood  this  and  rendered 
the  services  in  reUance  upon  his  promises  and  in  the  expecta- 
tion of  payment.  In  these  circumstances,  on  the  evidence 
inquiry  as  to  the  exact  date  of  an  agreement  made,  as 
indicated,  by  this  long  series  of  promises  and  this  continued 
labor  in  reUance  upon  them,  would  be  futile,  and  its  only 
effect  would  be  to  confuse  the  jiuy  by  confronting  them 
with  a  question  that  upon  the  evidence  need  not  be  answered, 
and  further  could  not  be  answered. 

The  twenty-third  exception  is  to  the  denial  of  appellants' 
fourth  request  for  special  findings,  as  shown  on  page  49  of 
the  transcript:  ''Was  Mary  Ellen  Hobin 's  expectation  of 
pay  founded  on  Thomas  Hobin 's  promise  to  devise  a  portion 
of  his  real  estate  to  her  by  will?"  What  we  have  said  as  to 
the  denial  of  the  second  request  for  special  findings,  which  is 
the  subject  of  the  twenty-first  exception  applies  as  well  to 
this. 
<12)  The  twenty-fourth  exception  is  to  the  decision  of  said 
court  denying  the  appellants'  motion  for  a  new  trial  on  the 
grounds  mentioned  therein.  The  situation  shown  by  the 
evidence  is  that  Thomas  Hobin  and  his  wife,  in  1894,  were 
old  people  in  humble  circumstances,  who  had  raised  a 
family;  that  from  the  time  appellee  was  twelve  years  of 
age  she  did  work  she  was  able  to  do  and  from  the  time  when 
she  was  nineteen,  for  six  years  did  work  excessive  in  amount, 
which  could  be  performed  only  by  a  woman  both  willing  to 
work  and  strong  in  constitution.  Besides  the  care  of  the 
old  people  her  work  was  profit-earning.  The  amount 
earned  by  washing  and  cleaning  is  somewhat  defined.  The 
profit  from  boarders  is  not  stated.  These  earnings  were 
outside  of  usual  household  services.  From  the  time  Thomas 
Hobin  stopped  work  claimant  was  the  only  earner  in  the 
family.  The  evidence  was  that  Thomas  Hobin  always 
intended  to  pay  appellee  with  the  property  and  could  not 
pay  any  other  way  and  made  a  habit  of  saying  he  intended  to 
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pay  appellee,  and  said  the  same  thing  on  his  death-bed,  and 
that  appellee  expected  to  be  paid  and  not  to  work  for  nothing. 
She  never  asked  him  for  wages.  He  never  agreed  to  a 
definite  sum,  only  by  the  property.  Thomas  Hobin  said, 
''Only  for  her  I  don't  know  what  we  would  do.  We  never 
could  keep  this  place  only  for  her,  but  I  certainly  will  pay 
her."  She  did  not  expect  pay  while  he  was  alive  or  while  her 
grandmother  was  living.  When  they  were  through  she 
said:  I  thought  it  sure  was  mine.''  "I  thought  my  uncles 
understood  it,  and  I  know  that  they  did  imderstand  it, 
that  I  was  to  have  it  for  what  I  done."  "He  always 
promised  me  pay  by  the  property.  He  could  not  pay  me 
any  other  way  because  he  had  no  means  to  pay  me."  "He 
always  told  me  he  intended  to  pay  me  for  my  work  with  the 
property,  that  he  could  not  pay  me  in  no  other  way."  What 
he  said  about  pay  he  said  voluntarily.  He  never  paid  her 
any  wages. 

The  appellee  also  introduced  Thomas  Hobin 's  attempted 
will  by  which  he  imdertook  to  devise  all  his  estate  to  his  wife 
for  life  and  after  death  the  house  where  he  lived  to  go  to 
appellee  and  the  house  in  the  rear  on  the  same  lot  to  go  to 
Annie  Hobin.  This  paper  was  as  follows:  "Thomas 
Hobin,  +  will  all  my  estates  go  to  my  wife  while  she  lives  and 
then  this  house  go  to  Mary  Ellen  as  it  stands  and  the  one  in 
the  rear  go  to  Annie  Hobin,  Thomas  Hobin  X." 

Appellants  contend  very  earnestly  that  appellee  must 
prove  an  "express  contract."  That  is  true  in  the  sense  that 
she  must  prove  a  promise  to  pay,  but  not  true  in  the  sense 
evidently  insisted  upon  that  she  must  prove  a  promise  to 
pay  certain  sums  at  certain  times  for  certain  services.  The 
only  obstacle  peculiar  to  such  a  case  is,  that  the  law  does  not 
imply  a  promise  by  a  parent  to  pay  for  his  child's  work. 
The  child  must  prove  a  promise  to  pay. 

"Thus  where  an  adult  child  resides  with  and  performs 
valuable  service  for  the  parent  an  understanding  may  be 
shown  between  them  of  recompense  either  in  money  or  by 
way  of  testamentary  provision  under  the  parent's  wilL 
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In  meritorious  instances^  and  particularly  when  the  parent 
was  long  sick  and  infirm,  and  the  child  or  some  particular 
child  performed  indispensable  functions,  or  where  by  per- 
sonal labor  or  skill  the  child  enhanced  the  value  of  the  parental 
estate,  a  mutual  intention  to  this  effect  may  be  inferred 
from  the  circimistances  and  where  from  some  consistent 
cause  no  such  testamentary  provision  has  been  made  com- 
pensation will  be  allowed,  out  of  the  deceased  parent's 
estate  upon  the  usual  footing  of  a  creditor's  claim.'' 
Schouler  Dom.  Rel.  sec.  274,  p.  442. 

''When  the  relation  of  parent  and  child  exists  the  law  will 
not  readily  assume  that  of  debtor  and  creditor  likewise;  and 
board  and  services  may  constitute  a  fair,  mutual  offset  in 
the  general  household.  But  this  presimiption  may  be  over- 
thrown, and  the  reverse  established,  by  proof  of  an  express 
or  implied  contract  to  that  effect;  an  implied  contract  being 
proven  by  facts  and  circumstances  which  show  that  both 
parties,  at  the  time  when  the  services  were  performed, 
contemplated  or  intended  pecuniary  recompense."  Schouler, 
sec.  269,  p.  432. 

In  Fuller  v.  Mowry,  18  R.  I.  424,  the  court  says  (p.  426)  : 
''The  defendant  argues  that  though  the  law  implies  a  promise 
to  pay  for  services  rendered  and  voluntarily  accepted,  yet 
when  the  services  are  rendered  by  members  of  a  family 
living  together  in  one  household  to  each  other,  no  such  impli- 
cation arises;  for  the  reason  that  where  the  household  family 
relation  exists,  reciprocal  acts  of  kindness  which  tend  to 
promote  the  comfort  and  convenience  of  the  members  of  the 
household  are  presmned  to  have  been  rendered  disinter- 
estedly, from  mere  affection  or  good  will;  and,  hence,  that  a 
plaintiff  who  sues  for  such  services,  to  recover,  must. show 
aflSrmatively  an  express  promise  of  remuneration.  Doubt- 
less this  argument  is  sound,  so  far  as  it  goes,  but  the  principle 
contended  for  is  subject  to  the  further  qualification  that  if  the 
circumstances  in  which  the  services  are  rendered  are  such  as 
to  show  a  reasonable  and  proper  expectation  that  compensa- 
tion is  to  be  made,  the  plaintiff  will  be  entitled  to  recover." 
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In  Newell  v.  Lawton,  20  R.  I.  307,  308,  the  court  in  sus- 
taining a  nonsuit,  say  ''The  evidence  shows  no  express 
agreement  on  the  part  of  testatrix  to  pay  for  these  benefits 
nor  circumstances  affording  ground  for  a  reasonable  ex- 
pectation on  the  part  of  plaintiff  that  compensation  was  to  be 
made." 

In  Brown  v.  CummingSf  27  R.  I.  369,  the  plaintiff  had  not 
lived  with  deceased  before  the  services,  but  the  court  say, 
p.  370, ''  If  she  was  a  member  of  his  family  at  that  time,  then 
the  circumstances  in  which  the  services  were  rendered 
should  have  been  submitted  to  the  consideration  of  the  jury 
for  their  determination  as  to  whether  they  do  or  not  show 
a  reasonable  and  proper  expectation  that  compensation 
was  to  be  made.'* 

The  appellants'  motions  for  a  nonsuit  and  for  the  direction 
of  a  verdict  for  the  appellants,  were  properly  denied.  The 
evidence  supports  the  verdict.  Appellants'  motion  for  a 
new  trial  was  denied  by  the  justice  who  presided  at  the 
trial.  His  decision  was  correct.  All  of  the  exceptions  of 
the  appellants  are  overruled,  and  the  case  is  remitted  to  the 
Superior  Coiui;  for  entry  of  decree  upon  the  verdict. 

Frank  L.  Hanley,  Edward  M.  SulUvanj  Harry  P.  CrosSj  for 
appellants. 

Doran  &  Flanagan,  for  appellee. 


PiETRo  Cardarelli  vs.  Providence  Journal  Com- 
pany. 

JULY  11,  1911. 
Present:  Dubois,  C.J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)    LibeL    Plea  of  Truth. 

In  an  action  for  libel  in  which  the  truth  of  the  publication  complained  of  waa 
pleaded,  upon  conflicting  testimony,  it  not  being  clear  that  defendant  has 
sustained  the  burden  of  establishing  the  truth  of  the  article  published  by  it, 
a  verdict  for  the  plaintiff  will  not  be  disturbed. 
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(e)    Libel.    Plea  of  Truth.    Burden  of  Proof. 

In  an  action  for  libel  in  which  the  truth  of  the  publication  complained  of  is 
pleaded,  a  prima  facie  case  is  made  for  the  plaiotiff  by  showing  that  the 
articles  are  libelous  and  that  they  were  published  by  defendant,  and  upon  the 
issue  of  truth,  even  if  the  evidence  for  the  resi>ective  parties  was  equally 
balanced  and  equally  discredited,  the  plaintiff  must  prevail,  for  the  reason 
that  defendant  has  failed  to  establish  by  a  preponderance  of  the  evidence 
the  truth  of  the  publication. 

(5)    Libel.    Punitive  Damages. 

In  an  action  for  libel  instruction  to  the  jury  that  if  they  decided  that  plaintiff 
was  entitled  to  punitive  damages,  in  that  case  the  amount  was  entirely  in 
their  discretion  up  to  the  ad  damnum  of  the  writ,  was  proper. 

U)    Libel.    Truth.    Malice. 

In  an  action  for  libel,  instruction  to  the  jury  that  if  the  defendant  established 
by  a  fair  preponderance  of  the  evidence  that  the  publication  was  true  and 
was  not  actuated  by  malice,  but  was  published  in  good  faith,  that  it  was  not 
liable  but  that  if  it  was  true  but  was  published  from  a  malicious  motive, 
.  it  constituted  no  defence,  was  a  correct  exposition  of  the  constitutional 
provision  in  this  regard. 

Johnson  and  Sweetland,  JJ.  dissenting. 

Trespass  on  the  Case  for  libel.  Heard  on  exceptions 
of  defendant  and  overruled. 

Blodgett,  J.  After  verdict  for  the  plaintiff  in  this 
action  of  libel,  in  which  the  truth  of  the  pubUcation  com- 
plained of  as  Ubelous  was  pleaded  by  the  defendant,  the 
cause  is  brought  here  on  defendant 's  exceptions  to  the  denial 
of  a  new  trial  by  the  Superior  Court  and  also  because  of 
alleged  error  in  the  admission  and  rejection  of  testimony 
and  in  the  instructions  and  refusals  to  instruct  the  jury  by 
the  trial  justice. 

The  articles  complained  of  were  published  in  the  Provi- 
dence Daily  Journal,  April  19, 1909,  and  the  Evening  Bulletin 
of  the  same  date  and  in  the  same  papers  on  April  26,  1909, 
and  are  set  forth  in  the  declaration  as  follows: 

"Constable  Peter  CardarelU  offers  newspaper  man  pro- 
tection, believing  him  Poker  Sharp  planning  to  open  joint." 
''Says  he  already  has  one  unlicensed  saloon  on  his  list." 
"This  Constable,  Peter  Cardarelli,  thought  he  was  talking 
to  a  poker  sharp,  who  was  planning  to  start  a  'joint'  in 
Centredale."    "Not  only  did  he  offer  to  assure  protection 
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for  a  financial  consideration,  but  he  also  wanted  the  gambling 
place  on  his  own  land  in  a  shack  he  would  build  for  the  pur- 
pose." "Cardarelli  declared  that  he  already  had  one 
client  of  this  sort  on  his  list — the  proprietor  of  an  unlicensed 
drinking  place  up  Waterman  Avenue."  "Cardarelli,  who  is 
known  as  Pete  by  all  the  inhabitants  of  North  Providence, 
happened  to  get  the  impression  when  he  was  talking  to  the 
newspaper  man  that  his  interviewer  was  a  poker  sharp  who 
wanted  to  open  up  a  gambling  joint  in  Centredale." 

"The  obliging  constable  promised  the  supposed  gambler 
that  he  would  give  him  full  police  protection  if  he  should 
open  a  place  on  his  beat.  By  way  of  proof  that  he  could 
furnish  such  protection,  he  named  a  place  under  his  pro- 
tection that  was  selling  beer  without  a  Ucense." 

"I  will  tip  you  oflf." 

"Cardarelli  was  especially  anxious  that  the  supposed 
gambler  should  not  make  any  attempt  to  get  protection 
through  Chief  WiUis." 

"I  will  know  the  moment  a  raid  is  planned  and  I  will 
tip  you  off  he  said.  WilUs  once  got  after  this  beer  place  that 
I  'm  protecting  and  I  simply  went  up  there  and  tipped  them 
off.  I'll  do  the  same  for  you.  The  newspaper  man  ap- 
proached Cardarelli  first  on  Saturday  night.  At  that  time 
the  Constable  was  standing  in  front  of  the  Centredale 
Hotel.  Within  the  Hotel,  musicians  were  playing  a  lively 
tune  and  shouts  could  be  heard  for  half  a  block.  Cardarelli 
said  he  would  interfere  in  a  minute  if  he  dared.  He  said 
he  couldn't  even  make  an  attempt  to  stop  Sunday  selling, 
for  if  he  did,  his  head  would  be  cut  oflf.  When  asked  about 
the  chances  for  opening  a  poker  room,  where  some  big  players 
from  Providence  could  get  into  a  Uvely  Simday  game  with- 
out any  possibility  of  interference,  Cardarelli  thought  for  a 
minute,  and  then  said  he  knew  of  a  plan  that  would  just 
suit.  He  explained  that  he  owned  some  30  acres  of  woodland 
about  a  quarter  of  a  mile  back  from  Waterman  Avenue, 
near  Sawin  Avenue  and  that  he  could  build  a  shack  on  it 
and  let  the  poker  players  use  it.    If  any  questions  were 
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asked,  he  said  he  could  tell  the  people  that  he  was  going  to 
put  his  engine  in  the  shed." 

"Price  Wouldn't  Be  High." 

"He  said  he  could  furnish  complete  protection,  and  that 
his  price  wouldn't  be  so  high  that  he  could  get  rich  in  a 
minute." 

"Cardarelli  confided  to  the  newspaper  man  that  he  was 
practically  certain  of  being  elected  Chief  of  Police  at  the 
next  election,  and  that  even  better  protection  could  be  given 
after  that." 

"At  the  conclusion  of  the  conversation  he  told  the  reporter, 
confidentially,  that  the  reason  why  he  wanted  to  close  up  the 
saloons  which  were  running  in  Centredale  on  Sundays  was 
because  the  saloon  keepers  had  tried  to  make  him  lose  his 
job." 

"Cardarelli  repeated  all  these  statements  yesterday  in  the 
presence  of  another  witness." 

"The  reporter  then  went  to  Centredale  to  see  if  con- 
ditions had  improved  since  last  Sunday,  when  Constable 
Peter  CardarelU  watched  the  operations,  and  told  the  re- 
porter that  such  a  condition  was  allowed  because  some  one 
was  getting  his  'rake  off.' 

"Constable  Charles  H.  Brown  is  a  new  man,  appointed 
to  take  the  place  of  Constable  Cardarelli,  who  last  week 
offered  to  give  protection  to  the  Joiunal  man,  thinking  him 
a  poker  sharp  preparing  to  open  a  poker  joint." 

The  declaration  also  avers  that  at  each  of  the  times  com- 
plained of  the  plaintiff  was  a  duly  elected  and  conmiissioned 
constable  of  said  town  of  North  Providence  and  was  in  the 
receipt  of  an  income  also  as  a  paid  member  of  the  police 
force  of  said  town  for  services  as  an  oflScer  on  Saturday  nights 
and  Sundays  in  said  town,  and  that  by  reason  of  said  pubU- 
cations  he  has  not  only  been  greatly  damaged  in  his  reputa- 
tion, but  has  lost  these  positions  and  offices  thereby  and  the 
income  resulting  therefrom. 

The  evidence  for  the  defence  is  to  the  effect  that  the 
plaintiff  made  the  statements  and  offer  complained  of  to 
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one  of  the  defendant's  reporters,  while  the  plaintiff  denies 
that  any  such  interview  ever  occurred  or  that  he  ever  saw 
or  knew  the  reporter  until  the  latter  appeared  as  a  witness 
against  the  plaintiff  at  a  hearing  before  the  town  councU 
of  said  town  on  May  3,  1909,  called  for  the  purpose  of 
investigating  these  charges  against  the  plaintiff. 
(I)  In  his  decision  denying  the  motion  for  a  new  trial,  the 
trial  justice  says:  "An  irreconcilable  mass  of  conflicting 
testimony  is  presented.  The  jury  found  for  the  plaintiff. 
The  burden  of  establishing  the  truth  of  the  publications  is 
upon  the  defendant.  It  is  by  no  means  clear  that  the 
defendant  has  answered  the  requirement  of  the  law  in  this 
respect.  The  Court  cannot  say,  as  a  matter  of  law,  that  the 
jiuy  was  not  warranted  in  returning  a  verdict  for  the  plain- 
tiff.'' 

We  are  compelled  to  the  same  conclusion.    It  is  evident 
that  both  accounts  cannot  be  correct. 

The  verdict  in  this  case  is  not  difficult  to  understand 
inasmuch  as  an  (Bxamination  of  the  testimony  given  by  the 
defendant's  reporter  Underbill  upon  his  direct  examination 
at  the  trial  shows  many  admitted  falsehoods  told  by  him 
to  the  plaintiff  and  others,  by  this  term  meaning  statements 
admittedly  known  to  be  untrue  and  which  were  made  with 
intent  to  deceive  the  plaintiff  and  others,  viz.:  (p.  258) 
''Q.  Where  are  you  employed?  A.  Providence  Journal. 
Q.  How  long  have  you  been  employed  on  the  Providence 
Journal?  A.  Since  the  15th  of  June,  1908.  Q.  In  what 
capacity?  A.  A  reporter.  Q.  What  particular  line  of 
reporting  do  you  do?  A.  At  present  I  have  charge  of  the 
Department  of  State  PoUtics."  (p.  264)  ''Then  so  as 
to  throw  him  off  the  track  as  to  my  real  identity  I  told 
him  that  I  was  a  poker  player.  I  said,  'Do  you — is  there 
any  gambling  out  here?'  He  said,  'Oh,  there  is  a  little, 
not  very  much.  Once  in  a  while  I  see  the  boys  having  a 
game.'  I  think  he  said  near  the  poUce  station  but  he  said 
there  was  none  out  there  to  speak  of.  I  said,  'That  is 
my  line.    I  am  a  poker  player.'    And  I  told  him  that  the 
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Providence  Journal  had  been  conducting  so  vigorous  a 
campaign  against  gambling  and  gamblers  in  the  city  that 
we  fellows  in  the  city  had  been  compelled  to  shut  up  and 
get  out  and  I  told  him  I  had  come  out  there  for  the  purpose  of 
looking  the  ground  over  to  see  if  perhaps  I  couldn  't  find  some 
place  where  I  could  start  up  a  Uttle  game  out  there.  Told  him 
it  was  convenient  to  the  city  because  of  the  trolley  lines  and  it 
seemed  to  be  in  a  somewhat  out  of  the  way  place.  This 
conversation  took  some  time,  a  good  deal  more  time  than  I 
have  taken  to  tell  it.  And  I  asked  him  if  he  knew  of  a  place 
where  I  could  start  up  such  a  game.  I  had  in  mind — oh, 
some  room  over  a  store  or  something  of  that  sort.  And  he 
promptly  replied  that  he  knew  of  just  the  sort  of  a  place  that 
I  was  looking  for.  He  said  he  had  a  good  place  where  we 
could  run  a  Sunday  game.  Well,  I  had  had  no  thought  of  a 
Simday  game  but  seeing  he  began  to  take  the  way  I  wanted 
him  to  take  I  took  the  new  lay  he  gave  me  and  began  to 
talk  of  a  Sunday  game."  (p.  266)  "Q.  Was  anything 
said  by  you  about  your  having  a  partner?  A.  Yes,  I  told 
him  I  had  a  partner  and  I  told  him  I  furnished  the  money 
to  nm  the  game,  that  my  partner  was  the  practical  man  of 
the  two.  I  told  him  I  would  have  to  talk  the  matter  over 
with  him  but  I  thought  the  proposition  looked  very  favorable, 
that  we  would  come  out — Oh,  I  asked  him  where  I  could  see 
him  the  next  afternoon,"  (p.  275)  "Q.  By  the  way,  do 
you  play  poker?  A.  I  do  not.  Q.  Do  you  know  how  to 
play  poker?  A.  I  do  not."  (p.  278)  "Q.  What  did 
you  endeavor  to  ascertain  from  McCormack?  A.  I  asked 
him  if  Mr.  Cardarelli  was  on  that  beat  that  afternoon. 
He  told  me  no,  he  had  been  transferred  to  Woodville. 
I  asked  him  if  CardareUi  had  some  woodland  and  told  him 
I  was  interested  in  buying  some  woodland  and  that  Car- 
darelli had  some."  (p.  279)  "Q.  Now  tell  us  what  con- 
versation you  had  with  him  that  afternoon.  A.  I  intro- 
duced, my  brother  to  him  as  Mr.  Stanley.  I  said,  'This 
is  my  brother,  Mr.  Stanley.'  I  said,  'I  hadn't  told  you  my 
name  before  but  my  name  is  Stanley.    His  name  is  Walter 
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Stanley  and  mine  is  Edward  Stanley. '  I  said,  'My  partner 
was  unable  to  come  this  afternoon  and  my  brother  happened 
to  be  in  the  city  on  business.  I  thought  I  would  bring  him 
out  with  me.'  Q.  What  talk  did  you  have  with  him  about 
these  matters  that  you  discussed  with  him  the  night  before? 
A.  I  told  him  my  purpose  in  coming  out  was  to  find  out 
how  much  it  would  cost  us  to  run  this  poker  place  that  we 
talked  about  up  in  his  woods.  He  said,  'Well,  I  will  tell 
you,  I  want  to  be  frank  with  you  and  I  feel  that  I  ought 
to  tell  you  at  the  start  if  you  build  that  shack  you  will  have 
to  pay  for  it.'  I  said,  'Well,  how  much  will  it  cost?'  He 
said,  'Well,  it  ought  not  to  cost  much  more  than  twenty- 
five  dollars.'  I  said,  'Do  you  think  you  can  build  it  for 
from  fifty  to  one  hundred,  not  more  than  one  hundred?'  He 
said, '  Yes,  without  any  question.'  I  said, '  Well,  then,  if  you 
can  build  it  for  that  and  we  come  to  an  agreement  I  will 
want  you  to  build  it  and  there  wouldn't  be  any  trouble 
about  the  money  provided  we  can  get  it  done  for  that 
amount.'"  (p.  280)  "Q.  What  was  said,  if  anything, 
that  afternoon  about  protection?  A.  I  asked  him — I 
told  him  that  the  big  thing  with  us  was  to  be  sure  that  we 
wouldn't  get  arrested  and  he  said  if  you  had  the  right  kind 
of  men  there  was  absolutely  no  question  at  all  about  that. 
He  said  he  had  this  beer  place  he  had  protected  for  two  years 
and  was  able  to  tip  them  off  when  there  was  going  to  be  a 
raid  and  he  said  he  was  dead  sure  to  be  elected  Town  Ser- 
geant or  Chief  of  Police,  I  don't  know  which  he  called  it, 
at  the  coming  election  and  he  said,  'When  I  am  Chief  then 
I  will  be  able  to  give  you  even  better  protection  than  I 
can  give  you  now.'  I  said,  'Well,  how  much  is  it  going  to 
cost  us  to  get  this  protection?'  He  laughed  and  said,  'Well, 
it  wouldn't  be  so  much  that  I  can  get  rich  in  a  minute.' " 
(p.  281)  "Q.  120.  What  was  said  that  Sunday  afternoon 
as  to  the  kind  of  men  that  would  frequent  your  place  as  to 
whether  they  would  be  the  kind  that  would  peach?  A.  He 
told  me  of  course  a  good  deal  of  our  security  from  arrest 
would  depend  upon  the  kind  of  men  who  would  come  to 
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play  the  game.  He  said  if  they  were  the  sort  of  fellows 
that  would  keep  their  mouths  shut  and  not  give  the  thing 
away  themselves  there  would  be  no  trouble.  He  said  also, 
'You  know  this  will  be  up  on  my  place  and  if  you  are  caught 
I  will  be  caught  and  I  want  you  to  have  the  right  kind  of 
men.'  I  told  him  I  had  only  big  gamblers  playing  with 
me  and  there  was  no  question  at  all  about  that."  On 
cross-examination  he  further  testified  as  follows:  (p.  308) 
"Q.  Your  special  orders  upon  this  day  was  to  go  out  to  get 
the  lay  of  the  liquor  saloons  in  order  to  see  whether  or  not 
there  was  any  illegal  Uquor  selling  there  the  following  day? 
A.  Also  to  find  out  the  conditions  there  Saturday  nights 
with  regard  to  young  girls  and  women  coming  out.  A.  But 
your  principal  object  that  night  was  to  locate  the  rear 
doors,  was  it  not,  of  the  saloons?  A.  Oh,  no.  I  didn't 
go  into  the  rear  doors.  Just  simply  looked  over  the  ground 
so  I  would  know  where  the  saloons  were  and  know  the 
location  of  things  generally.  Q.  You  were  not  directed  to 
go  out  there  and  get  conversation  from  Cardarelli  in  regard 
to  gambling,  were  you?  A.  Absolutely  not."  (p.  316) 
"  Q.  And  you  say  that  you  introduced  Walter  Stanley  as  the 
party  that  was  with  you  but  not  as  your  partner?  A.  Yes. 
No,  I  told  him  my  partner  was  unable  to  come.  My 
brother  happened  to  be  in  the  city." 

It  thus  appears  from  the  reporter's  own  testimony  that  he 
was  instructed  simply  to  obtain  evidence  as  to  the  alleged 
illegal  sale  of  liquor  in  that  town  and  that  he  was  not  in- 
structed or  assigned  to  interview  the  plaintiff  concerning 
the  illegal  protection  of  a  gambling  house.  He  admits 
giving  a  false  name  and  a  false  occupation  and  making  the 
other  false  representations  set  forth  in  the  above  citations 
from  his  testimony.  There  seems  to  be  no  question  in  the 
mind  of  the  reporter  that  the  course  he  thus  pursued  was 
entirely  proper  and  commendable.  He  does  not  urge  in 
extenuation  that  his  falsehoods  were  required  of  him  by 
his  superiors,  but  expressly  avers  that  his  instructions  were 
(p.  304  Q.  256) :    "I  am  expected  to  get  the  absolute  truth. 
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nothing  more  and  nothing  less.''  He  admits  that  he  ex- 
ceeded his  instructions  in  his  interviews  with  the  plaintiff, 
concerning  the  protection  of  a  gambling  house  referred  to: 
he  was  not  an  oflScer  of  the  law  charged  with  the  duty  of 
detecting  and  punishing  those  who  had  violated  the  laws 
of  the  state  prohibiting  illegal  gaming.  And  these  false 
statements  were  made  by  him  not  to  aid  any  oflBcer  of  the  law 
in  obtaining  evidence  of  any  past  violation  of  the  laws  of  the 
state  against  illegal  gaming,  but,  upon  his  own  admission, 
were  propositions  on  his  part  that  both  the  plaintiff  and 
himself  should  thereafter  violate  those  laws,  the  plaintiff 
by  knowingly  letting  to  the  reporter  a  ''building  or  tene- 
ment" to  be  used  for  "illegal  gaming"  contrary  to  the 
provisions  of  Gen.  Laws,  1909,  cap.  108,  sec.  5  and  also  to 
receive  therefor  as  constable,  money  in  violation  of  Gen. 
Laws,  1909,  cap.  342,  sec.  21  as  follows:  "Every  sheriff, 
deputy-sheriff,  town  sergeant,  city  sergeant  or  constable, 
who  shall  receive  from  any  defendant  or  any  other  person 
any  money  or  other  valuable  thing  as  a  consideration, 
reward  or  inducement  for  omitting  or  delaying  to  perform  any 
duty  pertaining  to  his  office,  shall  be  imprisoned  not  exceed- 
ing six  months  or  be  fined  not  exceeding  five  hundred 
dollars."  By  the  provisions  of  Gen.  Laws,  1909,  cap.  123, 
sec.  17,  it  is  made  the  "special  duty"  of  all  constables  "to 
use  their  utmost  efforts  to  repress  and  prevent  crime  by  the 
suppression  of  all"  .  .  .  "gambling  places."  The  re- 
porter on  his  part  proposed  to  keep  and  maintain  the  com- 
mon nuisance  of  a  "building,  place  or  tenement"  .  .  . 
"resorted  to  for  illegal  gaming,"  contrary  to  the  provisions 
of  Gen.  Laws,  1909,  cap.  108,  sec.  3,  and  was  to  bribe  an 
officer  of  the  law  to  permit  him  to  do  so.  Gen.  Laws,  1909, 
cap.  350,  sec.  2,  is  as  follows:  "Every  person  who  shall 
aid,  assist,  abet,  counsel,  hire,  command,  or  procure  another 
to  commit  any  crime  or  offence,  shall  be  proceeded  against 
as  principal  or  as  an  accessory  before  the  fact,  according  to 
the  nature  of  the  offence  committed,  and  upon  conviction 
shall  suffer  the  like  punishment  as  the  principal  offender  is 
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subject  to  by  this  title."  There  seems  to  be  no  recognition 
on  his  part  that  in  thus  admitting  these  falsehoods  in  order 
to  induce  the  plaintiff  to  violate  the  law  and  his  oath  of 
office,  the  reporter  is  at  the  same  time  impeaching  the 
credibility  of  his  own  testimony  in  other  respects  and  is  thus 
defeating  the  very  end  he  is  seeking  to  accomplish.  And 
he  has  only  himself  to  blame  if  the  jury  disbelieved  his 
entire  story.  It  is  but  just  to  add  that  not  only  did  the 
reporter  go  beyond  the  instructions  given  him,  as  above 
set  forth,  but  that  there  is  no  evidence  that  his  superiors 
ever  authorized  or  instructed  him  to  make  any  false  repre- 
sentations of  any  kind.  Indeed,  a  careful  examination  of  the 
entire  articles  complained  of  fails  to  disclose  therein,  and  as 
printed,  any  misrepresentation  made  by  the  reporter  to 
the  plaintiff,  but  makes  it  to  appear  that  Cardarelli  had 
"happened  to  get  the  impression"  that  the  reporter  was  a 
gambler,  but  that  the  reporter  did  not  say  so,  nor  did  he 
undeceive  the  plaintiff  in  this  respect.  Thus,  the  language 
in  the  article  that  "Cardarelli,  who  is  known  as  Pete  by  all 
the  inhabitants  of  North  Providence  happened  to  get  the 
impression  when  he  was  talking  to  the  newspaper  man  that 
his  interviewer  was  a  poker  sharp  who  wanted  to  open  up  a 
gambling  joint  in  Centredale"  conveys  no  intimation  that 
the  reporter  had  falsely  told  CardareUi,  "That  is  my  line, 
I  am  a  poker  man."  Nor  does  it  appear  from  the  articles 
as  published  that  the  offers  therein  referred  to  of  protection 
and  of  the  erection  of  a  building  on  land  belonging  to  Car- 
darelli were  not  volunteered  by  Cardarelli,  but  were  made  in 
response  to  the  admittedly  false  statements  and  questions 
of  the  reporter,  p.  265,  "I  asked  him  if  he  knew  of  a  place 
where  I  could  start  up  such  a  game."  .  .  .  "He  said 
he  had  a  good  place  where  we  could  run  a  Sunday  game." 
.  .  .  "I  asked  him  what  kind  of  a  place  he  could  tell 
me  about,"  etc.  .  .  .  "I  told  him  I  wouldn't  want  to 
come  out  there  unless  I  would  be  assured  that  the  poUce 
wouldn't  raid  us,  and  he  told  me  that  that  place  was  right 
on  his  beat  and  that  he  would  know  beforehand  if  any  raid 
was  planned." 
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In  the  article  it  is  stated,  "When  asked  about  the  chances 
for  opening  a  poker  room,  where  some  big  players  from 
Providence  could  get  into  a  lively  Sunday  game  without 
any  possibility  of  interference,  Cardarelli  thought  for  a 
minute,  and  then  said  he  knew  of  a  plan  that  would  just 
suit."  In  the  reporter's  testimony  he  said,  p.  282,  Q.  120: 
''I  told  him  /  had  only  big  gamblers  playing  with  me  and 
there  was  no  question  at  all  about  that."  The  defendant 
company  has,  however,  admittedly  published  the  articles 
in  question  and  in  justification  it  is  forced  to  rely  upon  the 
testimony  of  a  witness  whom  the  jury  evidently  entirely 
discredited. 

Again,  the  defendant's  reporter  testified  as  follows,  on 
cross-examination  (p.  290):  ''Now,  Mr.  Underbill,  I  wish 
to  ask  you  whether  this  statement  is  correct.  '  The  reporter 
then  went  to  Centredale  to  see  if  conditions  had  improved 
since  last  Sunday,  when  Constable  Pietro  CardareUi  watched 
the  operations  and  told  the  reporter  that  such  a  condition 
was  allowed  because  someone  was  getting  his  rakeoff. 
A.  That  appeared  in  what  paper?  Q.  I  don't  care  what 
paper.  Is  it  correct?  Objected  to  by  Mr.  Edwards. 
Witness:  I  can't  fix  the  Sunday  unless  you  tell  me.  The 
Court:  Fix  the  date.  Q.  The  26th  of  April  A.  That 
appeared  in  the  26th?  Q.  Yes.  A.  That  was  not  correct. 
Q.  That  is  not  correct?  A.  It  is  not  correct.  Q.  Then 
in  so  far  as  that  libelous  matter  is  contained  the  statement 
is  false?  A.  It  is  not  correct  in  so  far  as  sajring  the  conver- 
sation on  the  Sunday  before  took  place  in  Centredale. 
Q.  And  in  so  far  as  saying  that  Cardarelli  watched  the 
operations  in  Centredale?  A.  It  is  incorrect  in  that  detail 
also."  (p.  295)  ''Q.  'The  use  of  force  to  get  in  was  a 
necessity  for  the  room  was  packed  solid  with  customers.' 
A.  Literally  solid.  Q.  'These  were  januned  in  soUd  tiers 
about  the  bar  and  the  one  bar-tender  was  dripping  with 
sweat  as  he  tried  to  fill  the  orders.'  A.  That  is  correct. 
Q.  According  to  your  testimony  that  occurred  after  you 
went  into  the  Centredale  hotel?    A.  That  is  correct  and 
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in  that  essential  that  article  is  incorrect.  That  article  says 
I  went  to  Seamans'  first  and  to  Centredale  next  but  the 
article  was  written  hurriedly  and  some  way —  Q.  And  is 
the  whole  article  incorrect  the  same  way  as  the  individual 
part?  The  Court:  Don't  break  in  on  the  witness.  Last 
answer  repeated  by  stenographer.  Witness:  And  in 
some  way  the  time  of  going  to  the  Seamans'  saloon  and  the 
Centredale  saloon  was  transposed.  The  fact  is  that  I  went 
to  the  Centredale  hotel  first.  Q.  But  the  facts  as  stated 
with  the  transposition  of  the  names,  the  facts  as  stated  are 
true,  are  they  not?  A.  Yes,  they  are.  Q.  They  are  true? 
A.  No;  donH  transpose  the  names  but  transpose  the  time 
to  which  I  went  to  the  places.  I  wouldn't  say  the  facts 
relating  to  the  Seamans'  hotel  as  stated  there  relate  to  the 
Centredale  hotel.  I  don 't  infer  that.  Simply  that  the  time 
at  which  I  went  to  the  Centredale  hotel  is  wrong  there.  I 
went  to  the  Centredale  hotel  first.  The  conditions  named  in 
that  article  as  having  been  found  at  the  Centredale  hotel  are 
correct.  Q.  They  are  correct?  A.  They  are  correct.  Also 
the  conditions  relating  to  Seamans'  saloon  are  correct.'' 
(p.  298)  ^'Q.  Then  this  part  of  the  article  you  put  in 
here  is  imaginative?  A.  It  is  not  imaginative  in  any  sense 
of  the  word.  It  is  not,  perhaps,  filled  with  what  might 
be  called  legal  evidence  but  from  the  newspaper  standpoint 
it  is  very  convincing  evidence.  All  the  facts  we  needed  for 
my  article  were  there.  Q.  And  all  the  facts  you  needed 
for  the  whole  article  were  there  whether  you  saw  it  or  not, 
weren't  they?  A.  As  far  as  anything  relating  to  Mr. 
Cardarelli  is  stated  in  that  paper  it  is  correct.  Q.  And  as 
far  as  relating  to  anything  else  it  is  incorrect?  A.  Not 
necessarily.  I  don't  admit  any  gross  errors.  There  may 
be  one  or  two  inaccuracies  due  to  writing  the  article  hur- 
riedly." (p.  299)  "Q.  Now,  you  testified  before  the 
Town  Council  of  the  Town  of  Norlh  Providence  on  the 
3rd  day  of  last  May,  didn't  you?  A.  Yes,  sir.  Q.  Can 
you  recall  whether  or  not  you  swore  to  the  truth  of  the  whole 
of  this  article?  A.  As  I  recall  it,  I  swore  to  the  truth  of  the 
whole  article." 
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While  there  is  much  in  the  case  for  the  plaintiff  which 
is  unsatisfactory,  yet  even  if  we  consider  the  plaintiff's 
testhnony  to  be  untrue  in  every  particular,  as  contended  for 
by  the  defendant,  the  fact  remains  that  upon  the  plea  of 
justification  the  burden  is  upon  the  defendant.  The  plain- 
tiff has  made  a  prima  fade  case  when  he  has  shown  that  the 
articles  are  libelous  and  that  they  were  published  by  the 

(2)  defendant.  And  these  matters  are  admitted  by  the  defend- 
ant, who  seeks  to  avoid  liability  therefor  by  establishing 
their  truth.  Here  the  burden  is  upon  it  and  not  upon  the 
plaintiff;  and  upon  this  issue,  even  if  the  evidence  on  behalf 
of  the  respective  parties  was  equally  balanced  and  equally 
discredited,  the  plaintiff  must  prevail  for  the  reason  that, 
contrary  to  the  ordinary  rule,  that  the  burden  of  proof 
is  upon  the  plaintiff,  upon  the  pleadings  in  this  case  and  upon 
the  issue  of  the  truth  of  the  pubUcation  the  defendant  has 
failed  to  establish  by  a  preponderance  of  the  evidence  the 
truth  of  the  publication. 

On  the  part  of  the  defence  the  record  of  the  sentence  of 
the  plaintiff  to  a  term  of  six  months  in  the  Providence 
county  jail  on  an  indictment  for  breaking  and  entering  and 
larceny  to  which  the  plaintiff  pleaded  "nolo  contendere" 
was  offered  to  affect  the  credibility  of  the  plaintiff's  testi- 
mony. The  issue  of  credibility  between  the  reporter  thus 
admitting  the  falsehoods  above  referred  to,  as  well  as  "one 
or  two  inaccuracies  due  to  writing  the  article  hurriedly" 
and  such  a  plaintiff  is  peculiarly  a  question  for  the  jury  to 
determine  and  we  leave  that  issue  as  we  find  the  jury  have 
determined  it.  It  is  proper  to  add  that  both  parties  offered 
evidence  in  corroboration  of  their  respective  claims. 

The  defendant's  thirty-sixth  exception  was  as  follows: 
"At  the  conclusion  of  the  charge  of  the  presiding  justice  the 
defendant  excepted  to  that  portion  of  the  charge  to  the  jury 
which  was  as  follows:    'If  you  decide  that  the  plaintiff  is 

(3)  entitled  to  a  verdict  and  is  entitled  to  punitive  damages, 
in  that  case  the  amount  which  you  will  award  is  entirely 
within  your  discretion,'  and  asks  that  its  exception  duly 
taken  at  the  time  may  now  be  allowed.    Record  p.  473." 
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As  modified  by  the  subsequent  instructions  of  the  court 
<p.  474)  that  the  plaintiff  could  in  no  event  recover  more  than 
the  ad  damnum  in  the  writ,  we  see  no  error  in  this  instruc- 
tion. 

In  Kenyan  v.  Cameron,  17  R.  I.  122-125,  the  rule  in  this 
state  was  thus  declared  by  Durfee,  C.  J.,  in  an  action  for 
slander:  ''Awarding  exemplary  damages,  in  cases  where 
they  are  allowable,  is  discretionary  with  the  jury;  and  an 
instruction  that  informs  the  jury  that  it  is  their  duty  to 
award  them,  or,  in  other  words,  that  the  plaintiff  is  entitled 
to  them  is  improper,"  citing  cases.  "The  court  fulfills 
its  function  when  it  instructs  the  jiuy  whether  the  case  is 
one  that  is  proper  for  such  damages,  and  brings  to  their 
mind  the  evidence  of  wilful  maUce  or  aggravation,  if  such 
there  be,  on  which  they  are  to  exercise  their  discretion." 
And  see  Vogel  v.  McAuliffe,  18  R.  I.  791,  796;  Hopkins  v. 
Dravme,  21  R.  I.  20. 

We  cannot  say  that  if  the  jury  believed  the  plaintiff's 
contention,  as  indicated  by  the  finding  in  his  favor,  that  the 
verdict  of  $1,500  damages  was  excessive. 

The  defendant's  thirty-eighth  exception  is  as  follows: 
"At  the  conclusion  of  the  testimony,  the  defendant  requested 
the  coiui;  to  charge  as  follows:  'Even  though  the  article 
declared  upon  in  the  third  and  fourth  counts  is  found  by  the 
jury  to  set  forth  a  conversation  alleged  to  have  taken  place 
on  Sunday  in  Centredale  the  fact  that  such  conversation  did 
not  take  place  in  the  place  alleged  will  not  permit  the  plain- 
tiff to  recover  if  the  jury  find  that  such  alleged  conversation 
took  place  on  Douglas  Avenue  in  Woodville.'  The  Court 
refused  such  request  to  the  prejudice  of  the  defendant's 
cause  as  appears  on  page  475  of  the  transcript  of  evidence 
filed  herewith,  hereby  made  a  part  of  this  bill  of  exceptions 
and  marked  'Exhibit  A,'  and  the  defendant  duly  excepted 
to  the  rulings  thereon  and  now  asks  that  its  exception  duly 
taken  at  the  time  may  now  be  allowed." 

On  page  471  of  the  transcript  iit  appears  that  the  trial 
justice  sufficiently  covered  this  point,  as  follows:      "The 
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defendant  has  asked  me  to  charge  you  specially, — *If  you 
find  that  the  plaintiflf 's  conversation  with  Edward  S.  Under- 
bill took  place  and  was  substantially  as  reported  in  these 
papers  published  by  this  defendant  company  then  your 
verdict  must  be  for  the  defendant.'  I  have  already  chained 
you  substantially  that.  I  charge  you  that  now."  This 
instruction  must  be  held  to  mean  that  if  this  conversation 
between  the  defendant's  reporter  and  the  plaintiflf  occurred 
at  all,  then  the  verdict  must  be  for  the  defendant. 

The  defendant's  thirty-ninth  request  was  as  follows: 
"At  the  conclusion  of  the  testimony,  the  defendant  requested 
the  court  to  charge  as  follows:  'If  the  jury  find  that  the 
defence  of  truth  is  sustained  by  the  evidence  in  the  case 
then  your  verdict  should  be  for  the  defendant  even  though 
you  should  find  that  such  statements  were  printed  from 
malicious  motives.'  The  court  refused  such  request  to  the 
prejudice  of  the  defendant's  cause  as  appears  on  page  475 
of  the  transcript  of  evidence  filed  herewith,  hereby  made  a 
part  of  this  bill  of  exceptions,  and  marked  'Exhibit  A.'  and 
the  defendant  duly  excepted  to  the  rulings  thereon  and  now 
asks  that  its  exception  duly  taken  at  the  time  may  now  be 
allowed." 

The  trial  court  instructed  the  jury  as  follows:  "As  I 
have  already  stated  here,  that  in  order  to  entitle  the  defend- 
ant to  a  verdict  on  the  ground  that  the  publication  of  the 
matter  is  true,  the  truth  of  the  matter  that  is  published  is 
substantiated  by  the  evidence,  it  is  necessary  that  the  defend- 
ant should  prove  it  is  true  by  a  fair  preponderance  of  the 
evidence.  In  other  words,  the  burden  is  upon  the  defendant 
to  establish  the  truth  of  its  article. 

"The  constitution  of  this  State,  article  one,  section 
twenty — treads  as  follows, — in  regard  to  the  press  and  the 
publication  of  libel  or  slander.  *The  liberty  of  the  press- 
(4)  being  essential  to  the  security  of  freedom  in  a  state,  any  per- 
son may  publish  his  sentiments  on  any  subject,  being  respon-^ 
sible  for  abuse  of  that  liberty;  and  in  all  trials  for  libel^ 
both  civil  and  criminal,  the  truth,  unless  published  for 
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malicious  motives^  shall  be  sufficient  defence  to  the  person 
charged.'  So,  gentlemen,  you  see  under  the  law  of  this 
state,  if  the  defendant  has  satisfied  your  minds  by  a  fair 
preponderance  of  the  evidence  that  the  matters  published 
in  the  article  are  true  an4  that  the  publication  was  actuated 
by  no  malice  but  it  was  published  in  good  faith,  then  your 
verdict  should  be  for  the  defendant.  If,  however,  it  is 
true  and  it  was  published  from  a  malicious  motive,  then  you 
can  see,  under  this  provision  of  the  constitution  which  I 
have  just  called  your  attention  to,  the  truth  would  consti- 
tute no  defence." 

We  are  of  the  opinion  that  the  charge  of  the  court  was  a 
correct  exposition  of  the  constitution  in  this  particular  and 
that  the  above  request  to  charge  was  properly  refused. 

We  find  no  groimd  of  reversible  error  in  the  remaining 
exceptions,  nor  can  we  see  that  the  affidavits  of  newly  dis- 
covered evidence  in  view  of  the  counter  affidavits  on  the 
part  of  the  plaintiff  are  sufficient  to  warrant  a  new  trial. 

The  defendant's  exceptions  are  overruled  and  the  cause 
is  remitted  to  the  Superior  Court  with  direction  to  enter 
judgment  on  the  verdict. 

SwEETLAND,  J.,  disscntiug.  I  do  not  concur  in  the  opinion 
of  the  court  overruling  the  exceptions  of  the  defendant. 
I  am  strongly  of  the  opinion,  from  a  review  of  the  testimony 
and  the  affidavits  of  newly  discovered  evidence,  that  the 
verdict  of  the  jury  is  an  injustice  to  the  defendant  and  that  a 
new  trial  should  be  granted  to  it. 

The  verdict  of  the  jury  receives  but  scant  support  from 
the  decision  of  the  justice  presiding,  denying  the  defendant's 
motion  for  a  new  trial.  After  stating  briefly  the  testimony 
given  by  the  various  witnesses,  the  justice  concludes  that  the 
testimony  is  confficting;  that  the  jury  found  for  the  plaintiff; 
that  he  cannot  say  as  a  matter  of  law  that  the  verdict  is  not 
warranted.  The  justice  does  not  feel  justified  in  setting  the 
verdict  aside,  but  from  the  language  of  his  decision  he  does 
not  give  it  hearty  endorsement.    According  to  the  reasonable 
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interpretation  of  the  rule  laid  down  in  Wilcox  v.  Rhode 
Island  Co.,  29  R.  I.  292,  the  decision  of  the  justice  of  the 
Superior  Court,  granting  or  denying  a  motion  for  a  new 
trial  after  verdict,  will  be  given  great  persuasive  force,  but 
is  by  no  means  conclusive  upon  this  court. 

The  alleged  libels  are  statements  of  the  substance  of  two 
interviews  claimed  by  the  defendant  to  have  taken  place  in 
the  town  of  North  Providence,  on  the  17th  and  18th  days 
of  April,  1909,  between  the  plaintiff  and  Edward  S.  Under- 
bill, a  reporter  in  the  employ  of  the  defendant.  The  plain- 
tiflf  denies  that  he  had  any  such  interviews  with  Mr.  Under- 
bill on  said  days  or  at  any  other  time,  or  that  he  ever  saw 
Mr.  Underbill  until  May,  1909,  when  they  both  appeared  at  a 
hearing  before  the  Town  Council  of  North  Providence. 

In  this  state  of  the  testimony,  the  important  fact  to  be 
determined  is  whether  the  plaintiff  and  the  said  reporter 
were  together  and  had  interviews  on  these  days.  If  it  be 
estabUshed  that  there  were  conferences  between  them,  then 
there  is  no  reason  to  disbelieve  the  reporter  as  to  what 
was  said  at  the  interview;  for  the  plaintiff  is  discredited, 
and  the  only  testimony  that  we  have,  as  to  the  conversations, 
is  that  of  Mr.  Underbill  as  to  April  17th  and  that  of  Mr. 
Underbill  and  his  brother  as  to  April  18th.  The  testimony 
fairly  reviewed  shows  a  preponderance  in  favor  of  the  defend- 
ant upon  that  point.  The  reporter  testified  that  the  first 
meeting  took  place  in  Centredale  in  said  town,  on  the  beat  of 
the  plaintiff,  in  the  evening  of  Saturday,  April  17th,  between 
eight  and  nine  o'clock.  The  plaintiff  denies  absolutely 
that  he  met  the  reporter  at  that  time  and  place.  In  support 
of  his  testimony  the  plaintiff  produced  that  of  his  cousin 
and  a  number  of  other  persons,  who  testified  as  to  his  where- 
abouts upon  his  beat  on  that  evening.  As  to  these  witnesses 
it  can  be  said  that  they  were  all  friendly  to  the  plaintiff  and 
that  their  testimony  has  reference  to  the  hour  and  minute 
of  certain  past  occurrences  in  regard  to  which  there  is  no 
reason  for  the  witnesses  to  have  retained  an  exact  remem- 
brance. 
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Opposed  to  this  testimony  is,  first,  the  improbability 
of  the  invention  of  these  interviews  entirely  from  the  imagi- 
nation of  the  reporter.  The  defendant  it  appears  had  begun 
an  investigation  into  the  reported  laxity  of  law  enforcement 
in  the  town  of  North  Providence,  for  the  purpose  of  publi- 
cation; and  to  further  that  plan  had  sent  Mr.  Underbill, 
who  was  at  the  head  of  one  department  of  its  force  of  re- 
porters, to  carry  on  that  investigation.  There  appears  to 
be  no  reason  on  the  part  of  this  defendant  or  its  reporter  for 
falsely  attacking  this  plaintiff.  He  was  an  inconspicuous 
police  officer  of  the  village  of  Centredale,  who  was  unknown 
to  either  the  defendant  or  its  employee  before  that  time. 
At  times,  the  pubUc  press,  not  perhaps  without  some  appear- 
ance of  reason,  has  been  accused  of  using  its  great  power 
imfairly,  and,  in  the  heat  of  controversy,  of  harshly  and 
unreasonably  reflecting  upon  the  motives  and  the  conduct 
of  persons  and  of  officers;  but  that  a  newspaper  of  standing 
or  one  of  its  inteUigent  and  responsible  servants  should 
deliberately  fabricate  and  publish  a  positive  Ubel  against 
a  village  policeman  is  highly  improbable.  There  is  no 
reasonable  motive  that  can  be  ascribed  to  the  reporter  for 
such  an  act.  He  could  not  hope  that  these  articles  if  untrue, 
which  were  not  mere  exaggerations  or  sly  innuendoes,  but 
defamation  of  the  most  direct  kind,  could  bring  advance- 
ment or  reward  to  him,  or  could  have  any  result  but  a  lawsuit 
with  the  possibility  of  heavy  damages  against  his  employer 
and  the  loss  of  employment  for  himself.  To  avoid  the  pubU- 
cation  of  libel  must  be  the  constant  concern  of  a  newspaper 
office.  A  newspaper  is  at  times  obliged  to  rely  for  the  data 
of  its  article  upon  the  reports  of  persons  outside  its  own 
force.  Sometimes,  perhaps  led  by  the  fear  that  it  may  fall 
behind  its  competitors,  it  publishes  so-called  news  without 
taking  time  for  investigation  and  verification.  And  so 
without  intention  on  its  part  it  is  liable  daily  to  offend, 
and  to  suffer  the  consequences  in  substantial  damages 
paid  in  compromise  or  on  verdict  given  against  it.  With 
this  effect  of  a  libel  constantly  before  every  one  of  that. 
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profession,  it  is  quite  unlikely  that  an  intelligent  reporter, 
connected  with  a  responsible  newspaper,  will,  without 
motive,  hazard  his  livelihood  and  invent  for  pubUcation  a 
tissue  of  falsehoods  containing  not  even  a  thread  of  truth. 
To  be  sure,  this  improbability  will  not  outweigh  positive 
testimony,  but  it  should  have  weight  in  connection  with 
positive  testimony  in  the  determination  of  this  matter. 
Furthermore,  as  to  the  fact  of  the  control  by  the  plaintiff 
of  a  tract  of  woodland  in  North  Providence,  referred  to  in 
the  alleged  libelous  publications,  from  the  testimony  it  is 
unlikely  that  the  reporter  could  have  learned  this,  except 
from  the  plaintiff  himself.  The  defendant  has  also  produced 
positive  testimony  of  apparently  reliable  and  disinterested 
witnesses  which  strongly  corroborates  the  testimony  of 
Mr.  Underbill.  Mr.  Underbill  testified  that  he  first  met  the 
plaintiff  on  the  evening  of  April  17,  when  the  plaintiff  in 
company  with  another  man  was  coming  out  of  the  drug 
store  of  John  E.  McKenna,  in  the  village  of  Centredale; 
that  he  stopped  the  plaintiff  and  entered  into  conversation 
with  him;  that  he  walked  along  the  plaintiff's  beat  with  the 
plaintiff;  that  later  they  returned  to  the  drug  store  together; 
and  that  he  purchased  cigars  of  Mr.  McKenna  and  gave 
one  to  the  plaintiff.  In  corroboration  of  that  the  defendant 
produced  as  a  witness  Ernest  C.  Simmons,  who  testified 
that  he  was  in  the  drug  store  of  John  E.  McKenna  between 
eight  and  nine  o'clock  on  the  night  in  question  with  the 
plaintiff;  that  as  they  came  out  together  the  plaintiff  was 
stopped  by  a  stranger  whom  the  witness  did  not  know.  John 
E.  McKenna,  the  proprietor  of  the  drug  store,  testified 
positively  that  the  plaintiff  came  into  the  witness'  store  on 
the  night  in  question  in  company  with  Mr.  Underbill  and 
that  Mr.  Underbill  purchased  of  the  witness  a  cigar  for  the 
plaintiff  and  one  for  himself.  He  also  testified  that  the 
plaintiff  had  on  two  occasions  endeavored  to  get  him  to  say 
that  it  was  the  plaintiff's  cousin  who  came  in  with  the 
plaintiff  on  that  evening  and  purchased  the  cigars,  but  Mr. 
McKenna  was  positive  that  it  was  Mr.  Underbill.    Mr. 
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Underbill  also  testified  that  the  plaintiff  gave  to  him  the 
business  card  of  the  plaintiff's  brother-in-law  as  an  address 
where  the  plaintiff  could  be  found;  that  Mr.  Underbill 
wrote  the  name  of  the  plaintiff  upon  the  back,  with  a  correc- 
tion in  spelling  suggested  by  the  plaintiff;  that  on  the  same 
evening  Mr.  Underbill  also  noted  some  memoranda  of  the 
conversation  upon  the  back  of  the  card.  This  card  was  put 
in  evidence  and  is  before  us  with  the  endorsements  testified 
to  by  the  reporter  appearing  upon  it.  Mr.  Underbill  also 
testified  that  he  arranged  with  the  plaintiff  to  meet  him 
again  at  Centredale,  on  the  plaintiff's  beat,  on  Simday, 
April  18th;  that  in  accordance  with  that  agreement  on  said 
April  18th,  he  went  to  Centredale  with  his  brother,  Walter 
B.  Underbill;  that  they  inquired  of  a  newsdealer  as  to  where 
the  plaintiff  was  and  afterwards  they  learned  from  a  police 
officer  that  he  had  been  that  day  transferred  to  the  village 
of  Woodville;  that  they  went  to  Woodville  and  there  saw 
the  plaintiff  and  had  the  conversation  with  him,  the  substance 
of  which  appeared  in  one  of  the  alleged  libelous  publications. 
To  corroborate  this  the  defendant  produced  the  witness, 
William  W.  Whitehead,  Jr.,  who  keeps  a  news  store  in  Centre- 
dale,  who  testified  that  the  reporter  and  another  man  came 
to  his  store  on  April  18th  and  asked  as  to  the  whereabouts 
of  the  plaintiff;  also  Charles  A.  McCormick,  a  police  officer, 
testified  that  the  reporter  in  company  with  another  young 
man  asked  him  where  the  plaintiff  was ;  that  he  told  them  that 
the  plaintiff  had  been  transferred  that  day  to  Woodville; 
and  that  the  two  young  men  left  in  the  direction  of  Wood- 
ville. The  plaintiff  brings  in  support  of  his  denial  of  the 
interview  with  the  reporter  and  his  brother  on  April  18th, 
a  number  of  witnesses  who  testify  as  to  where  the  plaintiff 
was  in  Woodville  during  the  afternoon  of  the  18th;  but  the 
same  criticism  may  be  made  of  this  testimony  as  was  made 
of  the  evidence  offered  to  disprove  the  interview  of  April 
17th. 

The  court  in  its  opinion  lays  much  too  great  stress  upon 
the  fact  that  the  reporter  resorted  to  artifice  in  dealing 
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with  the  plaintiflf  and  that  these  interviews  constituted 
propositions  on  the  part  of  the  reporter  that  both  the  plain- 
tiff and  himself  should  commit  criminal  offences,  the  plain- 
tiff in  leasing  a  building  for  the  purpose  of  gaming,  and  the 
reporter  in  keeping  a  common  nuisance.  This  extended 
consideration  of  that  phase  of  the  case  seems  to  me  to  be 
wide  of  the  mark.  There  is  nothing  in  the  case  to  indicate 
that  the  reporter  really  intended  to  hire  a  building  from  the 
plaintiff  and  open  a  gambling  house.  We  are  not  concerned 
with  the  question  whether  in  the  circumstances  of  the  case 
the  use  of  dissimulation  and  misstatement  was  justifiable 
or  morally  defensible.  Because  of  the  nature  of  the  plain- 
tiff 's  testimony,  the  primary  question  here  is, — did  the  alleged 
interviews  take  place,  however  improper  or  immoral  the 
conduct  of  the  reporter  may  have  been?  If  we  find  that  the 
reporter  is  blamable  in  using  artifice,  and  in  negotiating 
with  the  plaintiff  to  hire  from  him  a  building  for  the  purpose 
of  gaming,  we  thereby  in  effect  find  that  the  pubUcations 
were  true. 

In  considering  the  reporter's  testimony  we  should  of 
course  bear  in  mind,  as  throwing  some  light  upon  his  character 
for  veracity,  that  he  admits  having  made  misstatements  for 
the  purpose  of  throwing  the  plaintiff  off  his  guard.  It 
must  be  remembered,  however,  that  a  vital  part  of  the  def end- 
ant 's  case  is  that  the  reporter  did  deceive  the  plaintiff.  To 
say  that  it  shall  not  be  beheved  that  the  reporter  deceived 
the  plaintiff  and  that  the  interview  happened  because  the 
reporter  admits  that  he  made  misstatements  for  the  purpose 
of  deceiving  him  is  indulging  in  a  circular  argument  not 
entitled  to  quite  the  importance  that  the  opinion  of  the 
majority  of  the  court  gives  to  it. 

Since  the  verdict  the  defendant  has  filed  the  affidavits 
of  three  apparently  disinterested  persons  whose  testimony 
was  unknown  to  the  defendant  at  the  time  of  the  trial  and 
was  not  discoverable  by  reasonable  diligence  on  its  part. 
These  affiants  state  facts  which  if  true  show  admissions  on 
the  part  of  the  plaintiff  that  he  did  have  the  interviews  with 
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Mr.  Underbill  as  claimed  by  tbe  defendant.  Witb  tbe 
evidence  upon  tbis  vital  issue  so  closely  balanced,  if  not 
preponderating  in  favor  of  tbe  def endant,  I  am  of  tbe  opinion 
tbat  if  a  new  trial  was  granted  and  tbe  testimony  of  tbese 
affiants  introduced  tbere  is  a  strong  probability  tbat  sucb 
testimony  would  cbange  tbe  result.  It  cannot  strictly  be 
called  cumulative  evidence,  but  if  it  were,  tbe  rule  bas  been 
somewbat  relaxed  and  if  a  new  trial  will  tend  to  promote 
justice  it  may  be  granted,  altbougb  tbe  newly  discovered 
evidence  be  cumulative  in  its  nature.  Tbis  bas  been  recog- 
nized in  Hughes  v.  Rhode  Island  Company,  27  R.  I.  691. 

From  all  tbese  considerations  I  am  of  tbe  opinion  tbat  a 
new  trial  sbould  be  granted. 

Mr.  Justice  Johnson  concurs  in  tbe  dissenting  opinion. 

Frank  H.  Wildes,  for  plaintiflf. 

Francis  B.  Keeney,  Seeber  Edwards,  Edwards  &  Angell, 
for  defendant. 


Ohannes  Chobanian  vs.  Washburn  Wire  Company. 

JULY  14,  1911. 
Pbxs£Nt:    Dubois,  C.  J.,  Blodgett,  Johnson,  and  Parkhurst,  JJ. 

(7)    Negligence.    Master  and  Servant.    Unsafe  Methods. 

Plaintiff  was  in  employ  of  defendant  as  a  "yardman"  and  had  been  in  its 
employ  about  a  year  when  he  was  injured.  He  was  working  in  a  pit,  in  the 
steel  plant  and  was  inexperienced  in  that  kind  of  work. 

In  the  bottom  of  the  pit  resting  upon  the  dirt  were  round  iron  plates  upon 
which  cast-iron  ingot  molds  were  set  when  lowered  into  the  pit  for  the 
pouring.  The  mold  tapered  from  top  to  bottom,  and  when  in  the  pit 
rested  upon  its  smaller  end.  It  had  two  trunnions  on  opposite  sides.  When 
the  steel  was  ready  for  a  pouring,  the  bottom  or  smaller  end  of  the  mold  was 
closed  by  inserting  a  clay  brick  in  it  and  wedging  it  in  if  too  small  with 
wooden  wedges.  A  travelling  crane  was  35  feet  above  the  pit  from  which 
two  hooks  were  suspended.  The  crane  operator  was  in  the  crane  basket 
connected  with  the  traveUing  part  of  the  crane.  These  hooks  which  were 
made  in  the  blacksmith  shop  of  defendant,  grasped  the  mold  by  the  trun- 
nions and  swung  it  into  the  air  and  over  into  the  pit.    The  pit  gang  consisted 

19 


Digitized  by 


Google 


290       Chobanian  v.  Washburn  Wire  Company.        [33 

of  five  men,  a  sub-foreman  and  four  men.  Two  men  of  this  gang  haying  left* 
plaintiff  and  another  workman  who  had  been  employed  as  yardmen  were 
sent  in  to  take  their  places.  The  work  of  the  pit  gang  was  to  set  molds, 
put  in  bottoms,  clean  the  pit,  etc.,  and  each  man  took  his  turn.  Plaintiff 
was  in  the  pit  setting  ingot  molds.  His  work  was  to  stand  in  the  bottom  and 
guide  the  mold  as  it  was  lowered  by  the  crane  man  so  that  it  would  properly 
rest  on  the  plate.  He  had  set  five  and  was  setting  the  sixth  which  had  been 
lowered  by  the  crane  man.  When  it  rested  on  the  plate  the  trunnions  were 
not  in  line  with  those  upon  the  mold  next  to  it.  Plaintiff  signalled  the 
crane  man  to  raise  it  a  little  to  align  it  and  when  he  again  lowered  it,  the 
brick  was  out  of  the  bottom  of  the  mold  on  the  plate;  the  mold  struck  the 
brick,  the  hooks  came  off  the  trunnions,  the  mold  fell  on  plaintiff,  crushing 
and  burning  him. 

There  was  testimony  that  the  brick  bottoms  had  fallen  out  on  the  average  of 
once  a  week  for  a  year,  but  no  testimony  showed  any  knowledge  of  this  by 
plaintiff  and  he  stated  that  he  had  not  been  warned.  There  was  conflicting 
testimony  as  to  the  dangerous  character  of  the  hook  used  by  defendant,  and 
as  to  the  method  of  inserting  the  wedges. 

HM,  that  a  verdict  for  plaintiff  was  supported  by  the  evidence. 

(iB)    Pleading.    Stating  Employment  of  Plaintiff. 

An  averment  in  a  declaration  that  plaintiff  was  in  employment  of  defendant  as 
a  common  laborer,  and  at  request  of  defendant  was  engaged  at  work  in  a 
certain  foundry  room,  near  a  certain  mold  attached  to  a  crane,  alleges  the 
emplo3rment  of  plaintiff  with  all  the  particularity  required. 

(5)     Pleading,    Negligence, 

An  averment  in  a  declaration  that  a  mold  near  which  he  was  working  fell  upon 
plaintiff  and  that  the  fall  was  caused  by  some  defect  in  the  mold  or  its 
supports  or  connections  of  which  defendant  knew,  but  of  which  plaintiff 
had  no  knowledge  and  therefore  could  not  state,  is  a  sufficient  averment  of 
negligence. 

(4)  Pleading.    Negligence. 

Where  a  declaration  does  not  show  that  the  danger  was  obvious  to  the  plain- 
tiff and  it  expressly  avers  that  he  was  inexperienced  and  ignorant  of  the 
danger,  the  court  cannot  say  as  a  matter  of  law,  that  the  danger  was  obvious. 

(5)  Pleading.    Surplusage. 

In  an  action  for  negligence  against  a  master,  an  allegation  that  plaintiff  was  a 
foreigner  wiU  be  treated  as  surplusage. 

(6)  Matter  and  Servant.    Negligence.    Obinous  Risk.    Demurrers. 

A  demurrer  to  a  declaration  on  the  ground  that  the  alleged  danger  was  obvious 
was  properly  overruled  where  the  declaration  averred  that  plaintiff  was 
inexperienced  and  did  not  appreciate  the  risks  and  dangers  of  the  facts 
alleged  as  negligence,  and  that  the  place  in  which  he  was  working  was 
close  and  narrow  and  in  close  proximity  to  a  wall,  so  that  it  would  be  im- 
possible for  him  to  escape. 
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(7)  AmendmerUa  to  Dedaratian.    New  Cause  of  Action,    Statute  of  Limita- 

tions. 
The  allowance  of  an  amendment  to  a  declaration  setting  forth  an  additional 

gromid  of  negligence  as  the  cause  of  the  same  injury  does  not  amoimt  to 

the  statement  of  a  new  cause  of  action. 
Where  additional  counts  do  not  introduce  a  different  cause  of  action,  they  are 

properly  allowed,  although  the  period  of  limitations  has  expired,  for  the 

amended  pleading  is  regarded  as  a  continuation  of  the  original  pleading  and 

takes  effect  as  of  the  date  when  the  latter  was  filed. 

(8)  Master  and  Servant,    Evidence. 

Where  witness  had  stated  that  he  could  not  see  the  bottom  of  the  mold  at 
the  time  it  fell  on  him  because  it  was  dark,  and  too  high  for  him  to  go  around 
and  see,  a  question  as  to  how  the  place  was  lighted  was  properly  admitted. 

(9)  Evidence.    Safe  Methods. 

While  not  conclusive  on  the  question  of  negligence  evidence  is  generally 
admissible  in  an  action  for  personal  injuries  to  show  whether  or  not  the 
master's  machinery,  appliances,  ways  and  methods  are  such  as  are  in  or- 
dinary and  conunon  use  by  others  in  the. same  business. 

(10)  Expert  Evidence.    Safe  Methods. 

An  expert  witness  was  properly  permitted  to  testify  as  to  whether  in  his 
judgment  one  form  of  hook  was  as  safe  for  use  as  another  form. 

{11)    Request  to  Charge.    Issue  of  Fact. 

A  request  to  charge  embodying  an  issue  of  fact  which  it  is  the  province  of  the 
jury  to  decide  is  properly  denied. 

(IS)    Request  to  Charge.    Direction  of  Verdict, 

A  request  to  charge  which  in  effect  is  a  request  for  a  direction  of  a  verdict,  is 
properly  denied. 

(IS)    Damages. 

A  verdict  for  $11,916.00  for  an  injury  to  a  man,  thirty  years  of  age  who  was 
earning  $14  a  week,  is  not  excessive  where  he  suffered  amputation  of  his 
right  arm,  with  great  pain  at  the  time  of  the  accident  and  long  after  it, 
and  has  been  unable  to  work  since  such  accident  and  it  appeared  by  medical 
testimony  that  he  had  suffered  a  severe  and  probably  permanent  shock 
to  his  nervous  system,  and  would  probably  continue  to  suffer  pain  for  the 
rest  of  his  life. 

Blodgett,  J.,  dissents. 

Trespass  on  the  Case  for  negligence.  Heard  on  excep- 
tions of  defendant  and  overruled. 

Johnson,  J.  This  is  an  action  brought  to  recover  damages, 
as  appears  in  the  writ  dated  August  2,  A.  D.  1906,  and 
returnable   to    the    Superior    Court,    Providence    county, 


Digitized  by 


Google 


292       Chobanian  v.  Washburn  Wire  Company.        [33 

September  11,  A.  D.  1906,  for  personal  injuries  sustained  by 
the  plaintiff  while  in  the  employ  of  defendant  on  the  twen- 
tieth day  of  April,  A.  D.  1905,  through  the  negligence  of 
said  defendant. 
(1)  The  plaintiff,  Ohannes  Chobanian,  was  injured  about 
2  a.  m.,  on  the  twentieth  day  of  April,  A.  D.  1905,  at  the 
plant  of  the  defendant  in  PhiUipsdale,  R.  I.,  where  he  was 
employed.  He  was  about  thirty  years  of  age  at  the  time, 
and  had  been  in  this  country  about  three  years.  Plaintiff 
entered  the  employ  of  defendant  a  few  months  after  he 
came  to  this  country,  as  a  yardman,  and,  after  working 
for  said  defendant  about  seven  or  eight  months,  left  to  take 
a  position  elsewhere.  After  being  away  about  a  year,  he 
returned  to  work  for  the  defendant  and  was  in  its  employ 
about  a  year  when  he  received  the  injuries  herein  referred 
to. 

At  the  time  he  was  injured  he  was  working  in  a  pit,  in 
what  is  called  the  open  hearth  room,  in  defendant's  steel 
plant,  and  was  inexperienced  in  that  kind  of  work.  This 
is  a  long,  large  rectangular-shaped  building  with  earthen 
floors,  and  contains  two  earthen  pits  in  which  cast-iron 
ingot  molds  are  set  to  receive  pourings  of  steel  from  the 
furnaces  which  are  located  just  south  of  and  above  the  pits. 
These  two  pits  are  known  as  pit  number  1  and  pit  number 
2.    The  plaintiff  was  injured  while  at  work  in  pit  number  2. 

In  the  bottom  of  the  pit,  resting  upon  the  dirt,  were  roimd 
iron  plates,  upon  which  the  molds  were  set  when  lowered 
into  the  pit  for  the  pouring.  There  were  four  plates  in  a 
row,  extending  widthwise  of  the  pit.  The  molds  used  were 
about  five  feet  in  height  and  weighed  about  nineteen  hundred 
and  fifty  pounds  each. 

The  mold  in  its  construction  tapered  from  top  to  bottom, 
the  top  being  larger  than  the  bottom.  When  set  on  the  plate 
in  the  pit,  it  rested  upon  its  smaller  end,  the  upper  end 
coming  sUghtly  above  the  top  of  the  pit.  Each  mold  had 
two  trunnions  on  opposite  sides  located  about  one-third 
the  way  down  from  the  top.    When  the  steel  was  ready  for  a 
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pouring  the  bottom  or  smaller  end  of  the  mold  was  closed 
by  msertmg  a  sort  of  square-shaped  clay  brick  into  it  and 
wedging  it  in,  if  too  small,  with  wooden  wedges,  which  were 
put  in  between  the  mold  and  the  brick. 

About  thirty-five  feet  above  the  pit  was  located  a  travel- 
ling crane,  from  which,  by  means  of  chains  or  falls,  two  hooks 
were  suspended.  The  crane  operator,  whose  name  was 
August  Johnson,  was  located  in  the  crane  basket  which  was 
connected  with  the  travelling  part  of  the  crane.  These 
hooks,  which  were  made  by  the  defendant  in  its  blacksmith 
shop,  were  open  hooks  and  grasped  the  mold  by  the  trun- 
nions and  swimg  it  into  the  air  and  over  into  the  pit  where  it 
was  to  be  set. 

The  pit  gang  consisted  of  five  men.  The  names  of  these 
men  were  Charles  J.  Johnson,  the  sub-foreman,  Victor 
Benson,  Gustavo  Anderson,  Harry  Leary  and  Ohannes  . 
Chobanian.  This  was  the  usual  nimiber  that  comprised 
the  pit  gang  and  each  man  received  the  same  amoimt  of 
pay.  Two  men  who  had  worked  in  the  pit  gang  had  left 
shortly  before  Chobanian  was  injured,  and  Leary  and 
Chobanian,  who  theretofore  had  been  working  outside  as 
yardmen,  were  sent  in  to  take  their  places  in  order  to  bring 
the  pit  gang  up  to  the  regular  niunber  of  five.  The  work  of 
these  men  was  to  set  molds,  put  bottoms  in  molds,  clean  the 
pit,  and  work  of  that  character,  and  each  man  took  his 
turn. 

Plaintiff  was  in  the  pit  setting  ingot  molds  preparatory 
to  the  pouring  when  injured.  The  work  of  the  person 
setting  was  to  stand  in  the  bottom  of  the  pit  and  guide 
mold  as  it  was  lowered  into  the  pit  by  the  crane  man,  so  that 
it  would  rest  properly  in  its  place  upon  the  iron  plate  in  the 
bottom  of  the  pit. 

The  molds  that  were  being  lowered  into  the  pit  to  the 
plaintiff  had  passed  through  a  heating  that  night  and  plain- 
tiff used  bagging  to  protect  his  hands  when  placing  the  molds 
in  position.  He  had  set  five  molds  and  was  setting  the  sixth 
one,  which  would  be  the  second  mold  in  the  second  row, 
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when  he  was  injured.  The  crane  man  had  lowered  this 
sixth  mold  and  when  it  rested  upon  the  plate  the  trunnions 
upon  that  mold  were  not  in  line  with  the  trunnions  upon  the 
mold  next  to  it. 

The  plaintiff  signalled  the  crane  man  to  raise  the  mold 
a  little  so  as  to  ahgn  it.  The  crane  man  then  raised  the  mold 
and  when  he  lowered  it  the  second  time  the  brick  was  out  of 
the  bottom  of  the  mold  upon  the  plate,  the  mold  struck 
upon  the  brick,  the  hooks  came  off  the  trunnions  and  the 
mold  toppled  over  upon  the  plaintiff,  who  was  between  the 
mold  and  the  side  of  the  pit,  and  the  upper  end  of  the  mold 
fell  upon  plaintiff's  right  arm  and  pinioned  it  against  the 
side  of  the  pit.  The  weight  of  the  mold  crushed  the  arm,  and 
the  heat  of  the  mold  burned  the  arm  to  the  bone  before  the 
niold  could  be  removed.  As  the  hooks  had  come  off  the 
trunnions  when  the  mold  fell  over,  the  crane  man  was 
powerless  to  handle  the  mold  or  to  move  it  from  off  the 
plaintiff's  arm  until  two  of  the  other  pit  men  jumped  into 
the  pit  and  aflSxed  the  hooks  to  the  trunnions,  and  the  mold 
was  then  removed  from  the  plaintiff's  arm.  The  plaintiff 
was  taken  to  the  Rhode  Island  Hospital,  where  his  arm  was 
amputated  that  day. 

The  case  was  tried  before  Mr.  Justice  Rathbun  and  a 
jury  in  the  Superior  Court,  on  the  29th  day  of  April  and  the 
2d,  3d  and  4th  days  of  May,  1910.  The  jury  returned  a 
verdict  for  the  plaintiff  for  $11,916. 

On  the  9th  day  of  May,  1910,  the  defendant  filed  its  motion 
for  a  new  trial,  on  the  following  grounds:  1.  That  said 
verdict  was  against  the  evidence  and  the  weight  thereof. 
2.  That  the  damages  assessed  were  excessive.  Said  motion 
for  a  new  trial  was  heard  by  the  said  justice  on  the  25th  day 
of  June,  1910,  and  was  argued  by  counsel  for  plaintiff  and 
defendant  and  on  the  17th  day  of  September,  1910,  waa 
denied.  Thereupon  the  defendant  filed  its  bill  of  exceptions, 
which  sets  forth  exceptions  to  the  rulings  of  the  Superior 
Court  in  the  following  particulars:  1.  Overruling  the 
demurrers  of  defendant  to  plaintiff's  amended  declaration. 
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2.  Denying  the  motion  of  defendant  to  strike  out  the  addi- 
tional counts  to  plaintiff's  declaration.  3.  Admissions 
of  testimony.  4.  Refusals  to  rule  and  charge,  as  requested 
by  defendant.  5.  Decision  denying  defendant's  motion 
for  new  trial. 

The  amended  declaration  is  in  eight  counts,  which  may  be 
stated  as  follows: 

The  first  coimt  alleges  that  the  plaintiff  was  in  the  employ 
of  the  defendant  as  a  common  laborer,  in  a  certain  room, 
to  wit,  a  factory  of  the  defendant  at  East  Providence,  and  in 
the  course  of  said  employment  and  at  the  request  of  the 
defendant  was  working  near  a  certain  steel  mold,  which  was 
attached  to  an  overhead  truck  by  means  of  wire  cables,  and 
which  was  lowered  by  said  defendant  and  placed  in  an  upright 
position  on  the  floor  of  said  room,  and  while  the  plaintiff 
was  so  engaged  and  exercising  reasonable  care,  and  without 
any  fault  of  the  plaintiff,  the  said  mold  fell  from  its  upright 
position  on  the  floor  of  said  room  near  where  the  plaintiff 
was  working,  as  aforesaid,  the  cause  of  which  fall  was  to  the 
plaintiff  unknown,  which  fall  the  plaintiff  had  no  cause  or 
reason  to  anticipate,  or  prevent;  but  which  fall  was  caused 
by  some  defect  in  said  mold  or  in  the  supports  to  or  con- 
nections with  the  same,  of  which  the  defendant  knew  or 
but  for  the  want  of  reasonable  care  and  diligence  would 
have  known,  which  defect  was  caused  by  the  negUgence  of  the 
defendant,  and  by  reason  of  said  fall  said  mold  was  violently 
forced  and  thrown  upon  the  plaintiff  and  by  means  thereof 
he  was  injured. 

The  second  count  is  practically  the  same  as  the  first. 

The  third  count  alleges  an  insecure  brick  base  in  connection 
with  the  mold,  which  became  loose  and  fell  out  of  the  mold 
causing  the  mold  to  fall. 

The  fourth  count  alleges  an  insecure  brick  bottom  placed 
in  the  mold  by  means  of  certain  wedges,  so  that  the  bottom 
became  liable  to  fall  out  when  the  mold  was  being  lowered 
and  cause  the  mold  to  fall  over. 

The  fifth  count  alleges  negligence  in  fastening  the  crane 
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to  the  mold  by  hooks,  whereby  the  crane  was  enabled  to 
become  prematurely  imfastened  from  the  mold,  permitting 
the  mold  to  fall  over  while  being  lowered. 

The  sixth  count  alleges  negligence  in  using  hooks  in  con- 
nection with  the  crane. 

The  seventh  count  alleges  failure  to  warn  plaintiff,  who 
was  inexperienced,  of  the  dangers  and  risks  of  his  employ- 
ment in  connection  with  the  molds,  setting  forth  said  dangers 
and  the  knowledge  of  the  defendant  and  the  ignorance  of  the 
plaintiflf  relative  thereto. 

The  eighth  count  alleges  the  failure  to  provide  plaintiflf 
with  a  safe  place  in  which  to  perform  his  work,  setting  forth 
the  ignorance  of  the  plaintiflf  and  the  knowledge  of  the 
defendant  as  to  the  same. 

The  defendant's  demurrers,  heard  by  presiding  Justice 
Sweetland,  were  argued  by  counsel  and  were  overruled  as 
to  all  counts  except  the  sixth  count. 

The  rescript  is  as  follows: 

''Sweetland,  P.  J.  The  declaration  sufficiently  alleges 
the  work  the  plaintiflf  was  engaged  in  at  the  time  of  receiving 
the  alleged  injury.  The  diflferent  counts  of  the  declaration, 
excepting  the  sixth,  sufficiently  allege  negligence  in  the 
defendant  and  set  out  the  defendant's  negligence  with  as 
much  particularity  as  should  be  required  of  the  plaintiflf 
in  the  circumstances  alleged.  The  Court  cannot  say  as  a 
matter  of  law  from  the  allegations  of  the  fifth,  sixth, 
seventh  and  eighth  counts  of  the  declaration  that  the  dangers 
therein  alleged  were  obvious  to  the  plaintiflf. 

''The  allegation  in  the  seventh  and  eighth  counts  that  the 
plaintiflf  was  a  foreigner,  to  wit:  an  Armenian,  may  be 
treated  as  surplusage  and  does  not  render  the  counts  demur- 
rable. 

"The  fourth  groimd  of  demurrer  to  the  sixth  cotmt  of  the 
declaration  does  set  out  a  valid  objection  to  said  count  as  it 
does  not  appear  by  the  allegations  of  said  count  wherein 
hooks  were  improperly,  carelessly  or  negligently  used  in 
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connection  with  and  as  a  part  of  the  crane  or  appliance  in 
said  count  mentioned. 

"Demurrer  to  first,  second,  third,  fourth,  fifth,  seventh 
and  eighth  counts  of  the  declaration  overruled. 

"Demurrer  to  sixth  count  of  the  declaration  sustained  on 
the  fourth  ground  of  demurrer." 
^2)  The  first  ground  of  demurrer  to  each  of  the  counts  sets 
forth  the  objection  to  be  that  it  does  not  appear  by  said 
count  in  what  particular  work  the  plaintiff  was  engaged  at 
the  time  he  was  injured.  It.  is  distinctly  averred  in  all  of 
said  counts  that  the  plaintiff  was  in  the  service  and  employ- 
ment of  the  defendant  as  a  common  laborer,  and  at  the  re- 
quest of  the  defendant  was  engaged  at  work  at  the  time  he 
was  injured  in  a  certain  foundry  room,  owned  and  operated 
by  the  defendant  at  East  Providence,  and  in  the  course  of 
his  employment  and  at  the  request  of  said  defendant  was 
working  near  a  certain  mold  which  was  attached  to  an  over- 
head crane. 

The  employment  of  the  defendant  is  therefore  alleged  with 
all  the  particularity  required  under  the  rules  of  pleading, 
and  the  defendant  can  take  nothing  by  this  objection. 
EUis  V.  Waldron,  19  R.  I.  369,  at  372. 
^3)  The  second  ground  of  objection  to  the  first  count  is  that 
it  does  not  appear  by  said  count  that  the  defendant  was  guilty 
of  negligence.  The  declaration  alleges  that  a  mold  near 
which  the  plaintiff  was  working  fell  upon  him  and  that  the 
fall  was  caused  by  some  defect  in  the  mold  or  in  its  supports 
or  connections,  of  which  the  defendant  knew,  but  of  which 
the  plaintiff  had  no  knowledge,  and  therefore  could  not  par- 
ticularize. The  case  of  Cox  v.  Providence  Gas  Co.,  17  R.  I. 
199,  supports  this  count;  see,  also,  Ellis  v.  Waldron,  19  R. 
I.  369. 

The  third  ground  of  objection  to  the  first  count  is  that 
it  does  not  appear  wherein  the  defendant  was  negligent.  On 
the  contrary,  it  is  distinctly  averred  in  said  count  that  this 
defective  condition  of  the  mold  or  its  supports  and  connec- 
tions was  known  to  the  defendant,  or  might  have  become 
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known  to  it  but  for  want  of  reasonable  care,  and  the  defect 
was  caused  and  occasioned  by  the  negligence  of  the  defendant. 

The  second  and  third  grounds  of  objection  to  the  second 
count  are  practically  the  same  objections  as  the  two  last 
referred  to. 

As  to  the  defendant's  second  ground  of  objection  to  the 
third  count,  a  reference  to  said  count  shows  that  the  negli- 
gence upon  which  said  count  is  based  is  particularly  and 
specifically  set  forth. 

As  to  the  defendant's  second  ground  of  objection  to  the 
fourth  count,  said  count  distinctly  alleges  that  the  defendant 
negligently  joined  a  brick  bottom  in  the  mold  so  that  it 
was  liable  to  become  unfastened  from  the  mold  and  by  reason 
thereof,  while  the  mold  was  being  lowered,  to  cause  the  mold 
to  faU. 

The  second  ground  of  defendant's  demurrer  to  plaintiflf'a 
fifth  count  is  that  it  does  not  appear  in  said  count  that  the 
defendant  was  guilty  of  any  negligence.  This  count,  after 
describing  the  place  where  plaintiff  was  employed  and  the 
appliances  that  were  used  in  connection  with  the  molds, 
avers  that  the  defendant  carelessly  and  negUgently  permitted 
the  mold,  in  connection  with  which  the  plaintiff  was  working, 
to  be  dangerous  and  perilous  to  his  safety,  in  that  the 
crane  used  in  connection  with  said  mold  was  improperly 
joined  to  the  mold  by  hooks  which  were  liable  to  become 
prematurely  unfastened  from  the  mold  and  permit  the  mold 
to  fall  over  on  the  plaintiff. 

As  to  the  defendant's  third  ground  of  demurrer  to  the 
fifth  count,  wherein  defendant  alleges  that  it  does  not 
appear  in  and  by  said  count  wherein  defendant  was  negli-^ 
gent,  it  is  set  forth  in  said  fifth  count  that  the  same  consisted 
in  negligently  joining  the  crane  to  the  mold  by  hooks,  whereby 
the  mold  was  enabled  to  become  prematurely  imfastened 
from  the  crane,  thus  withdrawing  the  supports  from  the 
mold  and  permitting  said  mold,  when  being  lowered,  to 
fall  over,  and  while  so  falling,  to  strike  and  fall  upon  persons 
working  about  said  apparatus. 
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The  fourth  ground  of  demurrer  to  said  fifth  count  is 
practically  the  same  as  the  said  third  ground. 

As  to  the  defendant's  fifth  ground  of  demurrer  to  said 
fifth  count,  in  which  the  defendant  claims  that  the  alleged 
danger  was  obvious  to  plaintiff,  it  is  averred  in  said  count 
that  the  plaintiff  was  not  aware  of  the  aforesaid  dangerous 
condition  of  the  mold  or  the  perils  and  dangers  to  which  he 
was  thereby  exposed. 

The  defendant's  demurrer  to  the  sixth  count  was  sus- 
tained. 
(^)  As  to  the  second  ground  of  demurrer  to  the  plaintiff's 
seventh  count,  said  count  does  not  show  that  the  danger 
was  obvious  to  the  plaintiff,  and  it  is  expressly  averred  there- 
in that  the  plaintiff  was  inexperienced  and  ignorant  of  the 
danger  referred  to  therein.  The  court  could  not  say,  there- 
fore, that  as  a  matter  of  law,  the  dangers  therein  alleged 
were  obvious  to  plaintiff. 

(5)  The  allegation  in  the  said  seventh  coimt  as  to  the  plain- 
tiff being  a  foreigner,  which  forms  the  basis  of  the  defendant 's 
third  ground  of  demurrer  to  said  count,  was  properly  treated 
by  the  Superior  Court  as  surplusage. 

As  to  the  fourth  ground  of  demurrer  to  said  seventh  coimt, 
it  is  expressly  averred  in  said  count  that  the  plaintiff  was 
required  to  work  about  and  near  a  mold  which  fell  upon  him 
while  it  was  being  lowered.. 

(6)  As  to  the  second  ground  of  demurrer  to  the  eighth  count, 
in  which  the  defendant  claims  that  the  alleged  danger  was 
obvious,  a  reference  to  said  count  shows  that  it  is  averred 
that  the  plaintiff  was  inexperienced  and  did  not  appreciate 
the  risks  and  dangers  of  the  hooks  coming  off  the  mold  or 
the  bricks  dropping  out  of  the  mold  or  the  mold  falling 
while  being  lowered,  and  that  the  place  in  which  plaintiff 
was  working  was  close  and  narrow  and  in  close  proximity  to  a 
wall^  so  that  it  would  be  impossible  for  him  to  escape  being 
struck  by  a  mold  in  case  it  should  fall  over  while  being 
lowered. 

Tlie  third  ground  of  demurrer  to  said  eighth  coimt  is  the 
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same  as  the  third  ground  of  demurrer  to  the  seventh  count. 

The  fourth  and  fifth  grounds  of  demurrer  to  said  eighth 
count  are  covered  by  our  considerations  of  the  second  ground 
of  demurrer  to  this  count. 

A  reference  to  the  various  counts  of  the  declaration 
shows  that  they  set  forth  the  negligence  upon  which  they  are 
based  with  all  the  particularity  that  should  be  required  of  the 
plaintiff  in  the  circumstances  alleged. 

The  Superior  Court  did  not  err  in  overruling  defendant's 
demurrers  to  the  first,  second,  third,  fourth,  fifth,  seventh, 
and  eighth  counts  of  the  declaration. 
(7)  The  defendant's  second  exception  is  to  the  decision  of  the 
Superior  Court  denying  the  defendant's  motion  to  strike 
out  three  certain  counts  of  the  plaintiff's  declaration, 
designated  as  "  First  Additional  Count,"  "  Second  Additional 
Count,"  and  ^'  Third  Additional  Count,"  respectively.  Said 
counts  were  filed  on  March  20th,  1909,  to  an  amended  declara- 
tion then  on  file  in  said  case,  said  filing  being  more  than  two 
years  after  the  accident.-  In  said  three  additional  coimts 
the  plaintiff  set  forth  the  following  additional  specifications 
of  negligence,  viz.:  that  improper  hooks  were  used  in  con- 
nection with  the  trunnions  and  specifying  in  what  parti- 
culars the  hooks  were  improper;  the  employment  of  incom- 
petent fellow  servants,  and  the  defendant 's  failure  to  properly 
inspect. 

The  defendant's  motion  to  strike  out  said  additional 
counts  was  based  upon  two  groxmds,  first,  that  in  each  of  said 
additional  counts  the  plaintiff  stated  a  cause  of  action 
different  from  the  causes  of  action  stated  in  the  amended 
declaration,  and,  second,  that  said  additional  counts  were 
not  filed  within  two  years  after  the  causes  of  action  in  said 
additional  counts  had  accrued. 

The  rule  is  stated  in  1  Ency.  PI.  &  Pr.  564,  as  follows: 
"As  long  as  the  plaintiff  adheres  to  the  contract  or  the  injury 
originally  declared  upon,  an  alteration  of  the  modes  in  which 
the  defendant  has  broken  the  contract  or  caused  the  injury 
is  not  an  introduction  of  a  new  cause  of  action.    The  test  is 
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whether  the  proposed  amendment  is  a  diflferent  matter, 
another  subject  of  controversy,  or  the  same  matter  more 
fully  or  differently  laid  to  meet  the  possible  scope  and  vary- 
ing phases  of  the  testimony." 

In  Columbus  v.  Anglin,  120  Ga.  785,  the  question  was 
whether  an  amendment  to  the  declaration  was  properly 
allowed  under  a  statute  providing  that  ''no  amendment 
adding  a  new  and  distinct  cause  of  action,  or  new  and  dis- 
tinct parties,  shall  be  allowed  unless  expressly  provided  for 
by  law."  The  plaintiff  sued  for  damages  for  personal 
injuries  resulting  from  the  fall  of  a  shed  built  over  a  side- 
walk. The  negligence  alleged  in  the  original  declaration 
was  that  the  municipal  authorities  had  changed  the  grade  of 
a  certain  street  and  put  insufficient  drains  therein,  so  that  the 
surface  water  was  allowed  to  pond  near  and  upon  the  side- 
walk and  cause  a  washout,  which  the  municipal  authorities 
negligently  filled  with  unsuitable  material,  thereby  causing 
the  support  of  the  shed  to  settle,  and  as  a  result  the  wooden 
shed  fell  upon  the  plaintiff.  The  trial  court  allowed  an 
amendment  setting  forth  a  further  ground  of  negUgence,  in 
this,  that  the  defendant  had  failed  in  its  duty  to  inspect  said 
shed  and  permitted  said  street  to  be  dangerous  by  allowing 
said  shed  to  stand  and  that  from  said  neglect  of  duty  said 
shed  fell  and  injured  the  plaintiff.  The  court  held  that  the 
amendment  was  properly  allowed  and  that  no  new  and 
distinct  cause  of  action  is  added  by  an  amendment  con- 
taining additional  matter  descriptive  of  the  same  wrong 
originally  pleaded.  The  rule  is  laid  down  that  when  in  an 
action  ex  delicto,  the  declaration  sets  out  certain  acts  of 
negligence,  to  show  a  violation  by  defendant  of  the  plain- 
tiff's right,  such  petition  may  be  amended  by  setting  out 
additional  acts  of  negUgence  to  show  substantially  the  same 
violation  of  the  same  right.  The  reasoning  of  the  court  is 
shown  in  the  following  excerpts  from  the  opinion:  "So 
long  as  a  plaintiff  pleads  but  one  wrong,  he  does  not  set  up 
more  than  one  cause  of  action.  Courts  will  look  to  the  alle- 
gations both  as  to  the  primary  right  of  the  plaintiff  and  the 
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corresponding  primary  duty  of  the  defendant,  and  as  to 
the  violation  or  breach  thereof,  in  order  to  determine  whether 
it  is  the  intention  to  plead  but  a  single  wrong  only,  or  more 
than  one.  A  single  wrong  may,  however,  be  composed  of 
nimierous  elements  and  shown  by  various  facts.  Facts, 
alone  or  in  conjunction  with  purely  substantive  law,  do  not 
give  a  right  of  action,  but  are  alleged  in  order  to  show  a  wrong 
which  has  called  into  operation  the  remedial  law  which 
gives  the  right  of  action.  The  facts  are  merely  the  means, 
and  not  the  end.  They  do  not  constitute  the  cause  of  action, 
but  they  show  its  existence  by  making  the  wrong  appear. 
'  The  thing,  therefore,  which  in  contemplation  of  law  as  its 
caiise,  becomes  a  ground  for  action,  is  not  the  group  of  facts 
alleged  in  the  declaration,  bill,  or  indictment,  but  the  result  of 
these  in  a  legal  wrong,  the  existence  of  which,  if  true,  they  con- 
dusively  evince.^  Sibley,  Right  to  and  Cause  for  Action,  48. 
Different  facts  may  be  alleged,  separately  or  cumulatively, 
to  show  the  same  wrong,  and  the  manner  and  variety  of  the 
facts  alleged  will  not  make  more  than  one  cause  of  action, 
so  long  as  but  one  wrong  is  shown.  A  single  wrong  will  not 
be  made  plural  by  alleging  that  it  is  made  up  of  a  number  of 
constituent  parts.''  ...  "If  there  is  a  substantial 
identity  of  wrong  (which  necessarily  includes  identity  of  the 
right  violated),  there  is  substantial  identity  of  cause  of 
action. 

In  Sniith  v.  Bogenschutz,  19  S.  W.  (Ky.)  667,  the  plaintiff, 
a  laborer  in  defendant's  foimdry  sued  to  recover  damages 
for  personal  injuries  caused  by  an  overflow  of  molten  iron 
from  a  ladle  in  which  it  was  being  carried.  The  negligence 
alleged  in  the  original  petition  was  the  failure  of  the  defendant 
to  widen  a  narrow  and  dangerous  passageway  so  as  to  render 
it  safe  for  the  employees  in  carrying  molten  iron  in  ladles 
from  one  part  of  the  building  to  another.  The  court  held 
that  an  amendment  alleging  that  the  overflow  was  due  to  a 
defect  in  the  ladle  was  not  an  introduction  of  a  new  cause 
of  action.  The  court  said,  "The  injury  to  the  plaintiff 
was  caused  by  the  spilling  or  the  boiUng  over  of  this  molten 
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iron  in  the  ladle  in  which  it  was  being  carried;  and  the 
allegation  that  the  overflow  of  the  hquid  was  caused  by  the 
narrowness  of  the  passageway  bringing  the  workmen  too 
close  together  in  carrying  it,  if  untrue,  was  not  the  real 
cause  of  the  injury,  and  did  not  estop  the  plaintiff  from 
alleging  that  this  overflow  was  produced  from  a  different 
cause;  nor  did  it  change  the  character  of  the  action.  It  is 
at  least  the  same  cause  of  action,  viz.,  the  injury  to  the  plain- 
tiff by  the  overflow  of  this  liquid.  If  the  plaintiff  had  been 
injured  by  a  defect  in  a  particular  part  of  the  machinery  con- 
nected with  this  foimdry — a  fact  known  to  the  defendant — 
the  averment  as  to  the  cause  of  the  defect  or  the  character  of 
the  negligence  would  not  preclude  the  plaintiff  from  alleging 
that  the  defect  in  the  machinery  was  to  be  attributed  to 
another  cause  than  that  alleged,  or  that  the  negligence  of  the 
defendant,  with  reference  to  the  particular  machinery,  was 
different  from  that  alleged;  it  is  but  one  cause  of  action." 

In  Wilson  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  18  R.  I.,  598, 
one  of  the  groundis  of  the  defendant's  petition  for  a  new  trial 
was  the  allowance  by  the  trial  court  of  the  filing  by  the 
plaintiff  of  an  amended  declaration,  against  the  defendant's 
objection.  In  behalf  of  the  defendant  it  was  contended  that 
the  amendment  was  improper  in  that  it  was  in  a  matter  of 
substance  rather  than  of  form,  and  that  it  amounted  to  the 
statement  of  a  new  cause  of  action.  An  examination  of 
the  papers  of  the  case  shows  that  the  original  declaration 
was  in  two  coimts,  the  first  count  alleging  that  the  defendant 
was  negligent  in  that  it  carelessly,  negligently  and  improp- 
erly propelled,  drove,  managed  and  conducted  the  said 
engine,  etc.,  so  that  the  same  was  driven  upon  and  against 
the  plaintiff,  and  the  second  count  set  up  as  a  ground  of 
negligence  the  act  of  the  defendant  in  leaving  the  gates 
open  at  a  certain  railway  crossing  and  in  inviting  the  driver 
of  the  sleigh  in  which  the  plaintiff  was  riding  to  cross  the 
track  and  negligence  in  running  and  controlling  its  cars. 
The  additional  coimt  which  was  filed  as  an  amendment  set 
forth  a  distinct  ground  of  negligence  in  that  the  defendant 
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failed  to  place  a  flagman  at  the  grade  crossing  as  required 
by  law  and  the  order  of  the  town  council  of  Cumberland. 
The  court  said,  ''The  amended  declaration  sets  forth  with 
more  particularity  than  in  the  original  declaration  the  matters 
in  which  it  is  alleged  the  defendant  was  guilty  of  negligence, 
but  does  not  change  the  form  of  action  or  introduce  a  new 
cause  of  action/'  Atlantic  Mills  v.  Superior  Court,  32 
R.  I.  285. 

The  great  weight  of  authority  is  to  the  effect  that  the 
allowance  of  an  amendment  to  a  declaration  setting  forth  an 
additional  ground  of  negligence  as  the  cause  of  the  same 
injury  does  not  amount  to  the  statement  of  a  new  cause  of 
action.  Smith  v.  Missouri,  Pac.  Ry.  Co.,  56  Fed.  458;  Cross 
V.  Evans,  86  Fed.  1;  Columb  v.  Webster  Mfg.  Co.  84  Fed. 
592;  Berube  v.  Norton,  199  Mass.  421;  Daley  v.  Gates,  65 
Vt.  591;  Mclntire  v.  The  Eastern  Railroad,  58  N.  H,  137; 
Babb  V.  Paper  Co.,  99  Me.  298;  Kuhns  v.  Ry.  Co.,  76  Iowa, 
67;  Sheffield  v.  Harris,  112  Ala.  614;  Greer  v.  Railroad  Co., 
94  Ky.  169;  Pickett  v.  Railway,  74  S.  C.  236;  Lee  v.  Republic 
Steel  Co.,  241  111.  372;  Tanner  v.  Harper,  32  Col.  156;  Straus 
V.  Buchman,  96  App.  Div.  (N.  Y.)  270;  Davis  v.  R.  R.  Co., 
110  N.  Y.  646;  Galveston,  &c.,  R.  R.  Co.  v.  Perry,  85  S.  W. 
(Tex.)  62;  District  of  Columbia  v.  Frazer,  21  App,  D.  C. 
154;  Texas,  etc.,  Ry.  Co.  v.  Cox,  145  U.  S.  593. 

The  cases  cited  by  defendant's  counsel  are  not  in  our 
opinion  in  conflict  with  the  cases  cited  supra.  The  amend- 
ments which  it  was  held  could  not  be  granted,  in  every  case 
set  out  causes  of  action  which  were  clearly  separate  and 
distinct  from  those  set  out  in  the  declaration  to  which  they 
were  offered. 

In  Wright  v.  HarVs  Admr.,  44  Pa.  St.,  454,  the  court 
said:  "This  claim  was  three  years  old  when  the  suit  was 
brought,  nine  years  old  when  the  declaration  was  filed,  and 
twenty-one  years  old  when  the  amendment  was  allowed  on 
which  the  recovery  was  had.  It  could  not  therefore  be 
introduced  by  amendment,  unless  it  plainly  appears  that  the 
amendment  is  a  mere  specification  of  a  claim  already  sub- 
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stantially  counted  upon."  The  note  declaxed  on  was  dated 
October  10,  1837,  and  was  for  $541.34,  payable  to  Lewis 
Darragh  and  endorsed  to  the  plaintiff.  The  note  set  out 
in  the  amendment  was  made  by  Lewis  Darragh,  dated 
October  16,  1837,  and  was  for  $525. 

In  Allen  v.  Tuacarara  Valley  R.  Co.,  229  Pa.  St.,  97,  the 
declaration  was  at  conmion  law  for  injury  resulting  from  the 
negligence  of  defendant  in  using  a  coupler  more  dangerous 
than  the  usual  coupler  employed  on  railroads.  The  amend- 
ment alleged  that  the  railroad  was  engaged  in  interstate 
conmierce  and  its  cars  were  equipped  with  couplers  in 
violation  of  the  act  of  Congress  of  March  2,  1893.  Such  a 
change  was  held  to  be  a  departure  in  law. 

In  Quimby  v.  Claflin,  27  Hun.  (N.  Y.)  611,  plaintiff  had 
leave  below  to  amend  by  adding  as  a  third  cause  of  action,  a 
further  claim  against  the  defendant  for  $34,000,  which  said 
claim  was  barred  by  the  statute  of  limitations.  The  court 
held  that  the  amendment  was  improperly  allowed. 

In  Pratt  v.  Cir.  Judge,  105  Mich.  499,  the  amendments 
offered  stated  that  the  plaintiff  was  in  the  exercise  of  due 
care  and  did  not  in  any  way  contribute  to  the  injury.  The 
court  say:  "The  declaration,  as  amended,  relates  to  pre- 
cisely the  same  state  of  facts,  and  no  new  theory  is  evolved 
by  the  proposed  amendments  which  simply  amplify  the 
averments  contained  in  the  original  declaration  by  state- 
ments in  no  way  inconsistent  with  those  originally  set  out. 
It  is  a  question  of  acknowledged  difficulty  to  ascertain  in 
just  what  cases  an  amendment  may  be  said  to  set  out  a  new 
cause  of  action,  but  we  think  the  result  of  the  authorities 
is  well  smnmarized  in  1  Enc.  PL  &  Pr.  564,  as  follows:" 
(quoted  by  us  supra)  ''And,  when  the  amendment  does 
not  introduce  a  new  cause  of  action,  the  Tunning  of  the  stat- 
ute of  limitations  is  arrested  at  the  date  of  the  institution 
of  the  suit.    See  1  Enc.  PL  &  Pr.  621." 

In  Buel  V.  Transfer  Co.,  45  Mo.  562,  the  court  say: 
"Whether  an  amendment  by  relation  takes  effect  from  the 
commencement  of  the  suit,  or  only  from  the  term  of  its 
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filing,  depends  on  circumstances.  The  rule  is  this:  When 
the  amendments  set  up  no  new  matter  or  claim,  but  is  a 
mere  variation  of  the  allegations  affecting  a  demand  already 
in  issue,  then  the  amendment  relates  to  the  commencement 
of  the  suit,  and  the  running  of  the  statute  is  arrested  at  that 
point;  but  when  the  amendment  introduces  a  new  claim, 
not  before  asserted,  then  it  is  not  treated  as  relating  to  the 
conmiencement  of  the  suit,  but  as  equivalent  to  a  fresh 
suit  upon  a  new  cause  of  action — the  running  of  the  statute 
continuing  down  to  the  time  the  amendment  is  filed." 

Inasmuch  as  the  three  additional  counts  did  not  introduce 
any  new  or  different  cause  of  action,  the  Superior  Court 
did  not  err  in  overruling  the  defendant's  motion  to  strike 
out  said  counts,  even  though  the  period  of  limitations  had 
expired.  Atlantic  Mills  v.  Superior  Court,  32  R.  I.  285. 
The  rule  is  stated  in  Ency.  PI.  &  Pr.  Vol.  1,  p.  621,  "Where 
an  amendment  has  been  properly  made  and  is  for  the  same 
cause  of  action,  the  amended  pleading  is  regarded  as  a  con- 
tinuation of  the  original  pleading  and  takes  effect  as  of  the 
date  when  the  latter  was  filed.''  Clark  v.  Delaware,  etc.. 
Canal  Co.,  11  R.  I.  36.  "Where  an  amendment  does  not 
set  up  a  new  cause  of  action,  or  bring  in  any  new  parties, 
the  running  of  the  statute  of  limitations  is  arrested  at  the 
date  of  filing  the  original  pleading."  Ency.  PI.  &  Pr. 
Vol.  1,  p.  621;  Berube  v.  Horton,  199  Mass.  421;  Lee  v. 
Republic  Steel  Co.,  241  111.  372;  Sheffield  v.  Harris,  112  Ala. 
614;  Quimby  v.  Claflin,  27  Hun.  (N.  Y.)  611;  Buel  v.  Trans- 
fer  Co.,  45  Mo.  562. 

Of  the  exceptions  to  the  admission  of  testimony: 
(^^  The  first,  as  shown  on  page  34  of  the  transcript  of  the 
evidence,  was  taken  to  the  admission  of  a  question  asked  of 
plaintiff  as  to  how  the  place  was  hghted.  The  plaintiff  was 
injured  about  two  o'clock  in  the  morning  while  in  a  pit. 
Just  prior  to  asking  the  question  objected  to,  the  witness 
was  asked  whether  he  could  see  the  bottom  of  the  mold  at 
the  time  it  tipped  over  on  him,  and  he  stated  that  he  could 
not.    One  of  the  reasons  given  by  him  was  because  it  was 
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dark  and  too  high  for  him  to  go  around  and  see.  He  was 
then  asked  the  question  objected  to,  and  in  admitting  the 
question  the  presiding  justice  said,  "I  will  admit  it  on  the 
ground  that  it  bears  on  the  question  of  what  he  could  see  at 
the  time."  We  think  the  question  was  proper  in  the  cir- 
cumstances stated.  The  defendant  takes  nothing  by  this 
exception. 
(9)  The  second  exception  was  taken  to  Q.  39  on  page  155  of 
the  transcript.  This  was  a  question  asked  of  one  of  plain- 
tiff's expert  witnesses.  The  transcript  in  this  connection 
is:  "Q.  37.  Do  you  know  whether  the  stirrup  hook  is 
customarily  used  in  connection  with  molds?  A.  It  is. 
Mr.  Van  Slyck  :  That  is  not  the  question  that  was  asked — 
I  ask  to  have  the  answer  stricken  out.  He  was  asked  if  he 
knew  the  fact  and  then,  instead  of  answering  yes  or  no,  he 
says,  "it  is.''  Mr.  Barney:  It  was  not  responsive,  of 
course.  The  answer  would  be  yes  or  no.  Q.  38.  This 
question  is  as  to  the  fact,  whether  or  not  you  did  know 
that  it  is?  The  question  of  the  fact,  the  knowledge;  do 
you  know  whether  or  not  it  is  customarily  used?  A.  Yes. 
Q.  39.  Now,  is  it?  Mr.  Van  Slyck:  Objected  to.  The 
Court  :  You  may  answer.  (Defendant 's  exception  noted.) 
A.  Yes,  sir,"  This  court  has  repeatedly  decided  that  such 
evidence  is  admissible.  Wihon  v.  N.  F.,  N,  H.  &  H.  R.  R. 
Co.,  29  R.  I.,  146  at  166;  Benson  v.  If.  7.,  N.  H.  &  H.  R.  R. 
Co.,  23  R.  I.  147;  Laporte  v.  Cook,  22  R.  I.  554  at  556.  The 
rule  is  stated  as  follows  in  26  Cyc.  1108:  ''While  not  con- 
clusive on  the  question  of  negligence,  evidence  is  generally 
admissible  in  an  action  for  personal  injuries  to  show  whether 
or  not  the  master 's  machinery,  appliances,  ways  and  methods 
are  such  as  are  in  ordinary  and  common  use  by  others  in  the 
same  business.'^ 

The  third  exception  was  to  a  like  question  asked  of  another 
of  plaintiflF's  experts,  James  Bowie,  as  appears  on  page  168 
of  the  transcript :  *'  Q.  16.  And  when  handled  by  trunnions 
will  you  state  whether  or  not  it  is  customary  to  use  the  same 
kind  of  a  hook  as  you  found  in  East  Providence?"    The 
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defendant  takes  nothing  by  this  exception  as  the  question 
was  admissible  under  the  cases  cited  above.  The  trial 
justice  instructed  the  jury  with  regard  to  the  duty  of  the 
master  in  cases  of  this  kind^  and  there  were  no  exceptions 
taken  thereto. 

(10)  The  fourth  exception  appears  on  page  169  of  the  transcript 
and  is  based  upon  an  objection  to  a  question  asked  of  Mr. 
Bowie,  as  follows:  ^'Q.  Would  a  bail  hook  be  as  safe  for 
use  in  handling  these  ingot  molds  as  the  stirrup  you  refer  to 
as  used  elsewhere?  A.  I  shouldn't  consider  it  safe.  (Ob- 
jected to  by  Mr.  Van  Slyck.  Objection  overruled.  Ex- 
ception taken.)"  The  question  was  properly  admitted* 
McOar  v.  National  &  Providence  Worsted  MiUa,  22  R.  !• 
347,  353. 

(11)  The  defendant  excepted  to  the  denial  of  its  third  request 
to  charge,  page  299  of  the  transcript:  "The  evidence  fails 
to  show  that  the  tipping  of  the  mold  in  question  was  caused 
either  wholly  or  in  part  by  the  breaking  loose  of  the  brick 
bottom  or  base  before  the  mold  tipped  over  and  the  plaintiff 
cannot  recover  upon  the  counts  in  the  declaration  in  which 
the  cause  or  one  of  the  causes  of  the  tipping  of  the  mold  is 
alleged  to  have  been  the  breaking  loose  of  the  brick  bottom 
or  base.''  This  request  embodied  an  issue  of  fact  which  it 
was  the  province  of  the  jury  to  decide.  The  request  was 
rightly  denied. 

Defendant  excepted  to  the  denial  of  its  ninth  request, 
page  300  of  the  transcript:  '^That  a  mold  of  the  apparent 
weight  of  the  mold  in  question  would  be  liable  to  injure  any 
person  upon  whom  it  fell  must  have  been  evident  to  any  per- 
son of  ordinary  or  average  intelligence  who  saw  the  mold  and 
its  operation.  It  must  have  been  equally  apparent  that  the 
proper  way  to  avoid  injury  in  case  of  the  fall  or  tipping  over 
of  the  mold  was  to  step  out  of  the  line  of  fall,  and  the  testi- 
mony shows  that  the  plaintiff  had  ample  space  in  which 
to  step  clear  of  the  mold  as  it  tipped  over.  The  evidence 
shows  therefore  no  violation  by  the  defendant  of  the  duty 
to  warn  or  instruct."    This  request  was  properly  denied. 
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Its  subject  matter  has  to  do  with  the  evidence  adduced  in  the 
case,  which  it  was  the  duty  of  the  jury  to  pass  upon  under 
instructions  from  the  court.  The  testimony  shows  that  the 
plaintiff  was  working  between  the  second  mold  and  the  side 
of  the  pit  at  the  time  he  was  injured.  It  is  in  evidence  that 
there  was  room  for  four  molds  widthwise  the  pit,  and  that 
two  had  been  set  at  the  time.  On  account  of  the  smallness 
of  the  space  these  molds  were  set  together,  and  it  was 
variously  estimated  that  the  distance  between  the  trunnions 
was  from  one-half  inch,  as  testified  by  defendant's  wit- 
nesses, to  two  inches,  as  testified  by  plaintiff's  witnesses. 
The  molds  were  over  five  feet  high  and  weighed  1,950 
pounds.  One-half  the  space  widthwise  of  the  pit  was 
occupied  by  the  fifth  and  sixth  molds,  and  there  was  evid- 
ence as  to  the  space  left  where  plaintiff  was  working  at  the 
time  he  was  injured. .  The  testimony  shows  also  that  the  top 
of  the  mold  as  it  toppled  over  pinioned  plaintiff's  right 
arm  to  the  side  of  the  pit.  The  jury  saw  the  pit,  they  saw 
the  molds,  they  saw  the  space  between  the  pit  plates  and 
between  the  molds  as  they  were  set,  and  they  heard  plain- 
tiff's testimony  as  to  what  happened  at  the  time  he  was 
injiu'ed,  and  his  testimony  as  to  how  he  sustained  his  in- 
juries. With  this  evidence  before  them  it  was  their,  duty 
to  pass  upon  it. 

Defendant  excepted  to  the  denial  of  its  tenth  request,  on 
page  301  of  the  transcript :  "  The  evidence  fails  to  show  any 
violation  by  the  defendant  of  the  duty  to  furnish  the  plain- 
tiff with  a  safe  place  to  work  as  charged  in  the  eighth  count 
of  the  declaration.  Upon  the  evidence,  the  plaintiff  had 
ample  room  in  which  to  avoid  the  falling  or  tipping  mold." 
This  request  was  properly  denied  for  the  same  reasons  set 
forth  above  in  considering  the  exception  to  the  denial  of 
defendant's  ninth  request  to  charge. 
(12)  In  its  seventeenth  request,  page  302  of  the  transcript: 
"Upon  all  the  testimony,  the  verdict  of  the  jury  must  be  for 
the  defendant,"  the  defendant  asks  the  court  xmder  the 


Digitized  by 


Google 


310        Chobanian  v.  Washburn  Wire  Company.       [33 

guise  of  a  request  to  charge,  to  direct  a  verdict  for  defendant. 
This  request  was  rightly  refused. 

The  plaintiff  produced  the  testimony  of  six  witnesses, 
exclusive  of  his  own  testimony  and  that  of  his  medical 
experts.  Of  these  six  witnesses,  two  were  experts  and  the 
other  four  comprised  all  the  other  members  of  the  pit  gang, 
with  the  exception  of  Leary.  The  only  testimony  intro- 
duced by  the  defendant  to  meet  the  evidence  adduced  by  the 
plaintiff  was  that  of  two  of  its  employees,  defendant's  day 
foreman  and  defendant's  night  foreman,  neither  of  whom 
was  present  at  the  time  the  plaintiff  was  injured.  The 
evidence  showed  that  the  crane  took  the  mold  over  to  the 
pit,  and  that  the  plaintiff  was  in  the  pit.  The  crane  swung 
and  lowered  the  mold  over  the  plate  where  the  mold  was  to 
set.  Plaintiff  put  his  right  hand  at  the  top  of  the  mold  and 
with  his  left  hand  took  hold  of  the  handle  of  the  mold, 
using,  on  account  of  the  excessive  heat  of  the  mold,  pieces 
of  bagging  upon  his  hands.  The  plaintiff  directed  the  crane 
man  to  lower  the  mold,  and  upon  being  lowered  it  was  not 
straight,  the  trunnions  not  being  in  line,  and  plaintiff 
signalled  that  it  be  raised.  Then  it  was  lifted,  and  when  it 
was  in  a  correct  line  plaintiff  signalled  that  it  be  lowered. 
When  lowered  the  second  time  it  fell  over  on  him,  pinioning 
his  arm  between  the  wall  of  the  pit  and  the  mold.  The 
men  there  tried  to  pry  the  mold  off  his  arm  with  a  bar, 
but  were  fearful  that  it  might  fall  on  another  part  of  his 
body.  Two  of  the  men  then  jumped  into  the  pit  and  placed 
the  hooks  on  the  mold  and  it  was  Ufted  off  plaintiff's 
arm.  When  the  hooks  were  attached  and  the  mold  lifted, 
plaintiff  testified  that  he  saw  a  piece  of  brick  where  the  mold 
should  have  set,  that  the  brick  in  question  belonged  in  the 
bottom  of  the  mold  and  was  not  on  the  plate  before  the  mold 
was  lowered  the  second  time. 

Charles  J.  Johnson,  sub-foreman  of  the  pit  gang,  testified 
that  at  the  time  the  plaintiff  was  injured  plaintiff  had  placed 
the  mold  and  found  it  a  little  out  of  the  way,  and  when  it 
was  being  lowered  the  second  time  it  tipped  over,  that  the 
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brick  bottom  dropped  out  and  was  on  the  plate  upon  which 
the  mold  was  to  set. 

Gustave  Anderson,  another  of  the  pit  gang,  testified  that 
the  brick  came  out  as  the  mold  was  being  lowered,  and  the 
mold  fell  on  plaintiff,  that  he  saw  the  brick  and  that  it 
was  on  the  mold  plate.  Witness  described  the  appearance 
of  the  brick  as  being  square,  and  identified  one  similar  to  it. 

Victor  Benson,  another  of  the  pit  gang,  testified  that  the 
reason  the  mold  fell  over  was  because  the  brick  bottom  fell 
out.  He  saw  the  bottom  when  the  mold  was  raised  and  also 
saw  that  the  hooks  had  come  off  the  trunnions. 

August  Johnson,  the  crane  operator,  testified  that  plain- 
tiff had  placed  molds  in  the  first  row  and  was  placing  the 
second  mold  in  the  second  row  when  he  was  injured.  The 
first  time  the  mold  had  been  so  lowered  it  was  too  close  to 
the  first  mold  in  that  row,  and  he  received  the  signal  to  lift 
it  a  little,  which  he  did,  and  the  second  time  he  lowered  it 
the  mold  tipped  over.  He  saw  the  plaintiff's  arm  was 
caught  between  the  wall  and  the  pit,  and  then  he  saw  the 
brick  bottom  that  had  been  in  the  mold  was  left  on  the  plate 
in  the  pit.  He  also  testified  that  when  the  mold  tipped  over 
the  hooks  came  off.  He  also  testified  that  if  there  had  been 
some  arrangement  to  hold  the  hooks  on  to  the  trunnions  he 
could  have  controlled  the  mold  and  have  raised  it.  With 
the  hooks  off  the  trunnions,  however,  there  was  no  way  that 
he  could  stop  the  fall  of  the  mold  or  raise  it  from  the  plain- 
tiff after  it  had  fallen  upon  him.  He  was  thirty-five  feet 
above  the  pit. 

Charles  Johnson  and  Gustave  Anderson  also  testified  that 
the  hooks  were  off  the  trunnions  when  the  mold  tipped  over. 

Johnson  and  Leary  replaced  the  hooks  on  the  trunnions 
80  as  to  lift  the  mold  off  the  plaintiff. 

In  cross-examination,  defendant's  foreman,  John  Pahlane, 
testified  that  for  a  year  prior  to  the  time  the  plaintiff  was 
injured  he  had  known  these  brick  bottoms  to  fall  out  when 
the  mold  was  being  lowered  into  the  pit,  on  an  average  of 
probably  once  a  week. 
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August  Johnson  testified  that  he  had  seen  molds  tip  over 
several  times  during  the  nine  years  he  was  in  defendant's 
employ,  by  reason  of  a  brick  bottom  coming  out  of  a  mold 
and  the  mold  striking  upon  it. 

Victor  Benson  testified  that  prior  to  the  time  Chobanian 
(plaintiff)  was  injured,  he  had  seen  molds  which  were  being 
put  into  the  pit  tip  over  by  reason  of  the  brick  bottom  falling 
out  of  the  mold  and  the  mold  striking  on  the  brick.  He 
testified  that  this  had  happened  many  times  during  the 
time  that  he  was  working  there. 

Plaintiff  testified  that  he  had  no  knowledge  that  the  brick 
bottoms  were  apt  to  fall  out  and  was  never  warned  relative 
to  the  same.  No  testimony  was  adduced  to  show  that  the 
plaintiff  had  any  such  knowledge. 

The  hooks  used  were  made  by  defendant  in  its  blacksmith 
shop. 

The  plaintiff  introduced  the  testimony  of  two  experts. 
One  of  them,  James  Bowie,  had  been  engaged  in  foundry 
work  for  over  thirty-eight  years  and  at  the  time  he  testified 
was  a  foundry  superintendent.  The  other,  James  A.  Mc- 
Kenna,  is  a  construction  engineer  in  the  employ  of  the  City 
of  Providence  and  has  had  experience  in  the  line  of  work  in 
question  covering  a  period  of  twenty-five  years. 

James  A.  McKenna  testified  that  during  his  twenty-five 
years  of  familiarity  with  this  line  of  work  he  had  visited 
foundries  where  like  work  was  done  and  like  kinds  of  molds 
used,  in  various  parts  of  the  country;  that  he  was  familiar 
with  the  different  apparatus  used  in  the  foundries;  that  none 
of  the  concerns  where  like  work  was  performed  used  the  kind 
of  hook  that  the  defendant  used;  that  the  kind  of  hook 
used  by  defendant  was  not  a  proper  kind  of  hook  to  use 
because  it  was  an  imsafe  hook  for  that  work.  In  describing 
the  character  of  defendant 's  hook,  the  witness  said :  "  They 
were  not  safe,  that  they  were  what  is  called  bail  hooks — 
one  side  of  the  hook  would  free  itself  if  the  crane  man  was  to 
drop  it  a  half  an  inch;  the  other  would  free  itself  if  the  crane 
man  dropped  it  f  of  an  inch.    The  crane  man  was  35  feet 
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away,  or  thereabouts,  and  he  had  to  govern  that  f  of  an 
inch,  and  half  an  inch,  from  where  he  Was,  away  up  in  the 
air.  He  might  drop  the  crane  f  of  an  inch  lower  than  it 
should  be  and  the  hooks  would  become  disengaged.''  Wit- 
ness testified  that  a  stirrup  hook  should  be  used  on  a  trunnion 
of  that  kind.  In  describing  the  stirrup  hook  that  should 
be  used  upon  that  class  of  work,  witness  said,  this  hook  has 
''An  eye  and  the  bottom  part  of  the  eye  is  a  little  elongated 
and  drops  down  a  little  bit  so  that  when  the  crane  reaches  the 
mold  the  trunnion  is  engaged  in  the  lower  part  of  the  stirrup. 
It  could  go  up  or  down  like  that,  but  it  won't  come  off. 
.  .  .  It  has  got  it  there  all  the  time  so  that  if  the  mold  was 
tipped  over,  you  still  have  got  it  in  a  direct  way,  the  crane, 
when  you  could  pull  it  right  back  again."  The  witness 
testified  that  the  stirrup  hook  remains  on  the  trunnion  until 
the  operator  takes  it  off,  and  is  put  on  and  taken  off  by  hand. 
Witness  testified  that  a  stirrup  hook  is  the  kind  of  a  hook 
that  is  customarily  used  upon  molds  and  trunnions  of  the 
kind  that  defendant  used  in  its  foundry.  He  further  testified 
in  cross-examination  that  the  same  kind  of  a  mold  was  used 
to  his  knowledge  at  the  John  A.  RoebUng  Company,  Trenton, 
N.  J.,  but  the  RoebUng  concern  used  a  stirrup  hook  and 
not  a  bail  hook.  Witness  testified  in  cross-examination 
that  the  Bethlehem  Works  at  Cambria,  another  large 
foundry,  used  this  same  kind  of  molds  with  stirrup  hooks. 
James  Bowie,  a  foundry  superintendent,  testified  that  he 
had  been  in  the  foundry  business  for  thirty-eight  years, 
and  had  visited  foundries  all  over  the  country.  He  testified 
that  he  was  familiar  with  ingot  molds  and  had  seen  them 
handled  by  trunnions  many  times.  He  also  testified  that 
he  had  never  seen  at  any  other  place  the  kind  of  hook  used 
by  defendant  upon  its  trunnions,  that  stirrup  hooks  were 
always  used  in  every  place  that  he  had  seen  like  work  per- 
formed. Witness  described  the  hook  used  by  defendant  at 
its  foundry  as  follows:  ''It  is  the  most  nondescript  hook 
I  ever  saw.  It  was  a  little  car  and  cart  hook,  a  little  turn 
up  on  it,  and  the  other  hook  hasn't  any  turn  up  on  it.  It 
is  not  an  S  hook,  piu^ly  an  S  hook.    It  might  be  called  a 
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bail  hook."  Witness  testified  that  the  hook  used  by  the 
defendant  was  an  uhsaf e  hook  for  that  work. 

Upon  the  question  of  the  hooks,  John  Pahlane,  foreman  of 
the  defendant,  testified  that  his  experience  consisted  of  the 
following:  Worked  for  a  while  in  Sweden,  then  went  to 
work  in  a  steel  foundry  in  Worcester,  Mass.,  where  he  worked 
for  four  years  from  1887  to  1891,  and  in  the  latter  year  came 
to  East  Providence  to  work  for  defendant  and  has  been  in  its 
employ  ever  since.  The  witness  testified  that  he  was 
familiar  with  stirrup  hooks,  and  that  the  stirrup  hook  could 
not  be  used  at  defendant's  foundry,  giving  as  his  reasons 
that  the  pit  was  too  deep  to  put  them  on  and  ofif,  and  also 
that  a  stirrup  hook  might  catch  on  to  the  adjoining  mold  and 
tumble  it  down.  He  gave  as  his  opinion,  in  answer  to  ques- 
tion of  defendant's  coimsel,  that  the  hook  that  defendant 
uses  is  safer  than  the  stirrup  hook.  The  witness  said  that 
the  stirrup  hook  would  stay  on  until  taken  off  by  hand,  and 
that  this  would  enable  the  crane  man  to  have  control  of  the 
mold  if  it  started  to  tip.  In  explaining  why  he  thought  a 
stirrup  hook  might  tip  an  adjoining  mold  over  by  coming  in 
contact  with  it,  he  said  this  was  because  the  molds  were  so 
close  together.  He  admitted,  however,  that  this  same  thing 
might  occur  in  connection  with  the  use  of  the  present  hooks 
that  defendant  uses  if  one  of  them  should  hit  the  adjoining 
mold.  He  claimed,  however,  that  even  if  the  stirrup  hooks 
could  be  put  on  and  off  the  trunnions  all  right  in  the  pit, 
they  could  not  be  taken  off  and  put  on  when  the  mold  was 
upon  the  floor. 

Charles  Sundstrom,  the  defendant's  other  foreman, 
testified  that  the  distance  between  the  trunnions  as  the 
mold  set  in  the  pit  was  less  than  one-half  inch.  This  state- 
ment was  contradicted  by  James  Bowie  and  James  A.  Mc- 
Kenna,  who  each  testified  that  the  distance  was  two  inches. 

Pahlane's  testimony  as  to  the  hooks  was  contradicted  by 
James  Bowie  and  James  A.  McKenna,  who  were  recalled  to 
the  stand.  Mr.  Bowie  testified  that  stirrup  hooks  could  be 
used  all  right  upon  defendant's  trunnions;  that  there  would 
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be  no  difficulty  in  placing  a  properly  constructed  stirrup  hook 
on  the  trunnions  and  that  there  was  ample  room  between  the 
molds.  The  witness  testified  further,  in  contradiction  of  the 
witness  Pahlane  that  there  would  be  no  trouble  in  placing 
the  stirrup  hooks  on  the  molds  when  the  molds  were  on  the 
floor  of  the  foundry.  Witness  testified  that  there  was  no 
chance  of  engaging  another  trunnion  in  taking  the  hooks 
oflf,  with  two  inches  between  the  trunnions,  if  ordinary  care 
was  used.  The  witness  said  that  upon  defendant's  molds 
a  stirrup  hook  could  be  made  either  of  round  or  flat  iron;  if 
the  former,  they  could  be  made  one-half  inch  thick;  and  if 
of  the  latter,  five-eighths  of  an  inch  thick. 

James  A.  McKenna  testified,  in  answer  to  witness  Pah- 
lane's  statements,  that  stirrup  hooks  could  be  put  on  and 
taken  ofif  all  right.  He  further  testified  that  if  the  molds 
were  on  the  ground,  the  stirrup  hooks  could  be  put  on  and 
taken  ofif  without  any  trouble.  Witness  contradicted  Pah- 
lane's  statement  that  the  stirrup  hook  would  be  dangerous 
because  in  taking  it  ofif  it  would  be  liable  to  catch  on  a  trun- 
nion alongside  of  it,  and  testified  that  on  the  contrary  such  a 
thing  would  be  almost  impossible  to  happen  because  a 
stirrup  hook  could  not  catch  the  adjoining  trunnion  except 
at  one  point  and  that  would  be  directly  opposite  the  opening 
in  the  eye.  There  is  no  danger,  the  witness  said,  of  the 
stirrup  hook  being  hooked  into  the  opposite  trunnion  by  the 
operator  who  was  removing  it,  as  claimed  by  Pahlane, 
imless  that  person  actually  put  it  on  the  other  trunnion  by 
hand.  Witness  said  that  the  kind  of  hook  used  by  defendant 
at  the  present  time  is  more  likely  to  catch  on  another  trun- 
nion, since  it  is  an  open  hook  and  moves  around.   • 

The  testimony  showed  that  nobody  in  particular  put  the 
brick  bottoms  into  the  mold,  that  some  of  the  brick  bottoms 
came  too  large  and  had  to  be  cut,  that  the  men  cut  them  with 
a  hammer,  that  sometimes  the  bricks  came  too  small,  in 
which  cases  large  wedges  were  used,  that  sometimes  the 
workmen  chipped  the  brick  with  a  hammer  to  make  it  go 
into  the  mold,  that  some  of  the  bricks  were  used  three  or 
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four  times,  that  all  the  bricks  were  supposed  to  be  of  the 
same  size,  but  were  not.  One  of  the  witnesses  testified  that 
they  had  to  break  bricks  in  order  to  get  them  into  the  mold. 
And  for  this  purpose  they  used  a  hammer,  and  if  there  were  no 
hammers  a  hatchet  was  used.  Witnesses  introduced  by  the 
plaintiff  testified  that  any  kind  of  a  wedge  was  used,  and 
any  and  every  kind  of  wood  was  used  for  wedges;  that  no 
particular  kind  of  wood  was  supplied,  and  the  men  used 
wood  picked  up  in  the  carpenter  shop;  that  sometimes 
matches  were  used  for  wedges;  that  the  wedges  were  shaped 
up  sometimes  with  a  hatchet  and  sometimes  with  a  knife; 
that  sometimes  when  a  soft  wedge  was  used  in  a  hot  mold, 
the  wedge  burned  out  and  the  brick  bottom  would  fall  out 
of  the  mold.  Charles  Johnson,  a  sub-foreman,  testified  that 
no  iron  or  steel  wedges  were  ever  used.  He  said  that  they 
made  wedges  out  of  anjrthing  that  they  could  get  hold  of  • 
In  making  wedges  anything  that  would  sharpen  a  piece  of 
wood  was  used.  Gustave  Anderson  testified  that  when 
they  cut  too  much  off  a  brick,  they  drove  a  piece  of  wood 
to  wedge  the  brick  in.  James  A.  McKenna  testified  that 
steel  and  iron  wedges  were  used  elsewhere  for  wedging  in 
connection  with  molds.  James  Bowie  testified  that  he  had 
never  seen  wooden  wedges  used  with  this  kind  of  a  mold. 
Mr.  Bowie  further  testified  that  the  heat  of  the  mold  would 
affect  the  wood. 

The  testimony  showed  that  the  plaintiff  was  engaged  in 
the  course  of  his  employment  when  he  was  injured.  The 
plaintiff  testified  that  the  foreman  directed  him  to  go  into 
the  pit,  and  that  he  was  told  to  put  the  molds  in  position. 
He  said  that  he  was  ordered  to  do  this  before  he  was  in- 
jured; that  the  foreman  told  him  to  do  all  and  every  kind 
of  work  that  the  other  employees  there  were  doing,  including 
the  work  in  the  pit.  It  was  one  or  two  days  before  he  was 
hurt  that  he  was  told  to  do  pit  work.  He.  did  not  go  into 
the  pit  upon  the  day  he  went  into  the  foundry,  because  it 
did  not  come  his  turn  to  do  the  work.  The  men  took  turns 
putting  the  molds  into  the  pit,  and  there  were  five  men 
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to  take  turns.  Each  set  the  molds  m  the  pit  before  the  next 
man's  tiu-n  came.  Witness  said  he  went  into  the  pit  be- 
cause it  was  his  tiu-n,  and  he  previously  had  been  ordered  by 
the  boss  so  to  do.  There  was  more  than  one  pouring  that 
night.  There  were  on  an  average  two  pourings  a  night; 
sometimes  more.  In  order  to  set  the  molds  it  was  the  duty 
of  the  workmen  to  go  into  the  pit. 

August  Johnson,  the  crane  man,  testified  as  follows: 
' '  Q.  Where  was  Chobanian  when  he  was  injured?  A.  Down 
in  the  pit.  Q.  What  doing?  A.  Placing  the  molds. 
Q.   Was  that  part  of  his  work?    A.  Yes." 

Charles  Sundstrom  was  night  foreman  and  was  up  in  the 
furnace  room  at  the  time  Chobanian  was  injured.  Sund- 
strom testified  that  when  he  was  absent  from  the  pit  room 
Charles  Johnson,  who  was  the  oldest  pit  man,  was  in  charge 
of  the  pit  gang  as  foreman  in  his  place.  Johnson  was  asked 
the  following  questions:  "Q.  Was  he,  Chobanian,  working 
in  the  regular  way  that  night  in  the  pit?  A.  Yes,  he  was. 
Q.  And  that  is  where  the  men  had  to  go  at  that  time  to 
set  the  molds  in  the  pit,  was  it  not?  A.  Yes.''  In  cross- 
examination  he  was  asked :  ''  Q.  What  do  you  mean  by  the 
statement  that  Chobanian  was  working  in  the  regular  way 
in  the  pit?  A.  He  was  doing — ^he  was  taking  his  turn  to  do 
the  work  the  same  as  we  did." 

Gustave  Anderson  testified  that  he  was  one  of  the  five 
pit  men.  He  further  testified:  ''Q.  Chobanian  was  a 
spare  man?  A.  Yes.  Q.  What  is  the  duty  of  a  spare  man? 
A.  He  got  to  do  the  same  thing  what  we  do.  Q.  And  this 
night  when  he  was  injured  was  he  taking  his  turn  on  the 
work?  A.  Yes.  Q.  In  the  pit?  A.  Yes.  Q.  And  was 
that  the  way  the  work  was  done  going  down  into  the  pit? 
A.  Yes.  Q.  The  other  men  were  taking  their  turn  and 
Chobanian  was  taking  his?    A.   Yes.'^ 

Charles  Sundstrom  testified  that  at  the  time  Chobanian 
was  injured  he  was  a  spare  pit  man  when  anybody  was  out. 
He  further  testified  that  Chobanian  had  previously  been  a; 
scrap  man  and  they  always  took  the  oldest  scrap  loader  and 
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put  him  in  the  pit  if  he  was  able  to  do  it,  when  there  was  a 
vacancy.  "Q.  What  do  you  mean  by  putting  him  into  the 
pit?  A.  Well,  if  there  was  a  man  sick  or  anjrthing  in  that 
way,  we  had  to  take  the  spare  man  and  put  him  in  his 
place.  Q.  Do  you  mean  by  'pit'  those  holes  that  are  dug 
in  the  ground?  A.  Yes.  Q.  Did  you  put  Chobanian 
into  the  pit?  A.  Yes."  Witness  testified  that  the  night 
Chobanian  was  injured,  five  men  comprised  the  pit  gang; 
that  their  names  were  Charles  Johnson,  Victor  Benson, 
Gustave  Anderson,  Harry  Leary  and  Chobanian,  and  that 
these  five  men  took  on  the  work.  Witness  further  testified 
that  each  of  these  pit  men  was  expected  to  take  his  turn 
setting  the  molds,  putting  in  bottoms  in  the  molds  and  clean- 
ing the  pit,  and  work  of  that  character. 

Where  there  is  conflicting  testimony,  it  is  the  peculiar 
province  of  the  jury  to  say  what  testimony  they  will  believe. 
By  their  verdict  in  this  case,  they  have  shown  that  they  be- 
lieve the  testimony  of  the  plaintiff  and  his  witnesses.  The 
jury  saw  the  witnesses,  observed  their  deportment  upon 
the  witness  stand,  the  manner  in  which  their  testimony 
was  given,  and  their  degree  of  intelligence — all  of  which 
constituted  important  considerations  in  determining  the 
weight  to  be  given  to  the  testimony. 

The  defendant's  motion  for  a  new  trial  was  denied  by  the 
justice  who  presided  at  the  trial,  who  also  had  the  advan- 
tage of  seeing  the  witnesses  and  hearing  the  testimony.  The 
verdict  is  supported  by  the  evidence. 
(13)  The  plaintiff  was  at  the  time  of  the  injury  a  robust  man 
thirty  years  of  age  and  was  earning  about  $14  a  week.  His 
right  arm  was  so  badly  burned  as  to  necessitate  its  amputa- 
tion. He  suffered  the  most  excruciating  pain  at  the  time  of 
and  long  after  the  accident.  He  has  not  been  able  to  work 
since.  The  medical  testimony  was  to  the  effect  that  he  had 
suffered  a  severe  and  probably  permanent  shock  to  his 
nervous  system  and  that  he  would  probably  continue  to 
suffer  pain  for  the  rest  of  his  life.  The  damages  given  by 
the  jury,  $11,916,  do  not  appear  to  us  to  be  excessive. 
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The  defendant's  exceptions  are  overruled  and  the  case  is 
remitted  to  the  Superior  Court  with  direction  to  enter 
judgment  upon  the  verdict. 

Blodgett,  J.,  dissents. 

Francis  I.  McCanna,  Barney  &  Lee,  for  plaintiff. 
C.  M.  Van  Slyck,  Frederick  A.  Jones,  for  defendant. 


Elizabeth  E.  Underwood,  et  aL,  Executrix  vs.  Old  Colony 
Street  Railway  Company. 

JULY  15.  1911. 
Present:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)    Street  Railway.    Right  of  Way.    Duty  to  Look  and  Listen. 

The  rule  as  to  the  right  of  way  of  a  driver  in  crossing  a  railroad  track  is  stated 
in  Beerman  v.  Union  R.  R.  Co.,  24  R.  I.  275,  to  be,  that  one  would  have  the 
right  of  way,  if,  proceeding  at  a  rate  of  speed  which  under  the  circumstances 
of  the  time  and  locality  was  reasonable,  he  reached  the  point  of  crossing 
in  time  to  safely  go  upon  the  track  in  advance  of  the  approaching  car,  the 
latter  being  sufficiently  distant  to  be  checked  and  if  need  be  stopped  before 
it  should  reach  him.  This  case  also  states  as  the  duty  of  a  driver  about  to 
cross  a  street  railway  track  that  he  shall  look  both  ways  immediately  before 
crossing  the  track.  These  two  rules  are  not,  however,  connected,  and  if  the 
circumstances  are  such  that  one  may  cross  without  negligence  if  he  looks, 
crossing  does  not  become  a  negligent  act,  constituting  contributory  negli- 
gence, because  he  fails  to  look  before  he  starts. 

The  rule  stated  in  Price  v.  Rhode  Island  Co.,  28  R.  I.  220,  that  "the  obliga- 
tion to  look  and  Usten  when  approaching  a  track  upon  which  cars  are  run, 
is  so  well  established  as  the  duty  of  a  prudent  person  that  a  neglect  of  it 
must  be  held  to  be  negligence  in  law,"  was  not  intended  to  declare  that  a 
lack  of  prudence  shall  be  charged  against  a  plaintiff  if  it  does  not  at  all  con- 
tribute to  the  injury. 

(«)    Same. 

Where  there  was  testimony  which  would  warrant  a  jury  in  finding  that  in 
accordance  with  the  rule  stated  in  the  case  of  Beerman  v.  Union  R.  R.  Co., 
deceased  might  have  prudently  gone  upon  the  track,  the  fact  that  he 
did  not  look  before  he  started  to  cross  would  not  take  away  the  right. 
For  while,  where  a  driver  has  the  right  of  way  he  is  still  required  to  exercise 
reasonable  care,  his  right  of  way  is  not  dependent  upon  the  fact  that  he 
looked  up  and  down  the  track  immediately  before  going  upon  it. 
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(5)     PrivaU  Drweway, 

The  fact  that  deoeased  was  crossing  at  a  private  driveway,  did  not  affect  his 
tights  or  the  application  of  the  rule. 

(4)    La8i  Clear  Chance.    Negligence, 

Although  a  person  is  guilty  of  negligence  in  driving  upon  a  track,  and  while 
on  the  track  is  still  careless  in  failing  to  look  towards  an  approaching  car, 
if  the  motorman  knows  that  unless  measures  are  taken  to  check  the  speed 
of  the  car,  injury  will  follow,  it  is  his  duty  to  take  such  measures  as  he  reason- 
ably can  to  check  the  speed  of  the  car  and  avert  the  accident,  and  failure  so 
to  do,  would  be  the  proximate  and  efficient  cause  of  the  accident,  and  the 
failure  of  such  person  to  look,  continuing  up  to  the  time  of  the  impact  of 
the  car,  does  not  relieve  the  defendant  from  liability  if  its  motorman  neglected 
to  make  reasonable  efforts  to  stop  the  car  when  he  saw  the  dangerous 
situation. 

{6)    Negligence,    Signals,    Proximate  Cause. 

Request  to  charge  that  ''whether  the  gong  on  the  car  was  rung  previous  to  the 
moment  when  the  deceased  drove  upon  the  track  is  immaterial,  as  it  was  as 
much  his  duty  to  look  and  listen  for  an  approaching  car  at  that  moment  as 
it  was  the  duty  of  the  motorman  to  give  warning,''  held  properly  refused,  as 
whether  warning  was  given  was  a  material  matter  bearing  upon  the  question 
of  the  care  or  negligence  of  the  motorman,  and  might  become  the  determining 
factor  in  the  case. 

{€)    Negligence.    Wanton  Recklessness. 

Although  a  person  is  lacking  in  vigilance  and  care,  after  getting  upon  a  track, 
yet  if  the  motorman  does  not  exercise  reasonable  care  after  he  knows  of 
the  peril  of  such  person  in  attempting  to  cross  the  track  and  such  care 
would  have  averted  the  accident,  plaintiff  can  recover,  even  though  the 
action  of  the  motorman  does  not  amount  to  wanton  recklessness. 

(7)  Damages.    Death  by  Wrongful  Act. 

In  an  action  under  the  statute  for  recovery  of  damages  for  death  by  wrongful 
act,  there  can  be  no  recovery  for  loss  of  future  income  of  invested  capital 
when  such  income  is  disconnected  with  the  exertions  of  the  deceased,  nor 
for  any  income  from  invested  capital  beyond  such  portion  of  said  income 
which  can  be  found  to  be  the  result  of  such  exertions. 

(8)  Same. 

In  an  action  for  recovery  of  damages  for  death  by  wrongful  act,  charge  of  the 
court  as  to  the  measure  of  damages  approved  as  a  correct  statement  of  the 
law  in  that  respect. 

Blodqett,  J.,  dissents. 

Trespass  on  the  Case  for  negligence.    Heard  on  ex- 
ceptions of  defendant  and  overruled. 

Sweetland,  J.    This  is  an  action  of  trespass  on  the  case 
for  neghgence  brought  by  the  executrix  of  the  will  of  William 
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BaUey,  late  of  the  town  of  Middletown,  deceased,  against 
the  Old  Colony  Street  Railway  Company,  to  recover  damages 
for  the  death  of  the  testator,  which  they  allege  to  have  been 
caused  by  the  neghgence  of  the  defendant  without  negUgence 
on  his  part  contributing  thereto. 

The  case  was  tried  in  the  Superior  Court  before  Mr. 
Justice  Brown  and  a  jury,  and  resulted  in  a  verdict  for  the 
plaintiff  for  $5,000.  The  case  is  before  us  upon  exceptions 
to  certain  rulings  o{  ^aid  justice  upon  the  admission  and 
exclusion  of  testimony;  to  certain  portions  of  the  charge  of 
the  justice;  to  the  refusal ^jj^he  justice  to  give  certain  in- 
structions to  the  jury  as  reqifested  by  the  defendant,  and  to 
the  decision  of  the  justice  denying  the  defendant's  motion 
for  a  new  trial. 

It  is  admitted  that  the  buggy  of  Mr.  Bailey,  driven  by 
him,  was  run  into  by  one  of  the  defendant's  cars,  as  he  was 
crossing  its  track,  upon  the  highway,  at  the  location  of  a 
driveway  into  the  groimds  of  the  residence  of  Mr.  Bailey  in 
said  town  of  Middletown.  At  this  point  the  highway 
runs  about  north  and  south.  The  residence  of  Mr.  Bailey 
was  to  the  east  of  the  highway.  The  track  of  the  defendant 
is  on  the  extreme  easterly  side  of  the  highway;  parallel  and  a 
few  feet  to  the  west  of  the  defendant's  track  is  that  of 
another  street  railway  company.  The  part  of  the  highway 
usuaUy  travelled  by  wagons  and  horses  lies  to  the  west  of 
both  tracks.  Four  himdred  and  eighteen  feet  north  of  said 
driveway  is  the  southerly  end  of  a  curve  in  the  defendant's 
track.  This  curve  is  three  hundred  and  fifty-five  feet  long. 
Before  Mr.  Bailey  turned  to  go  into  the  driveway  he  was 
proceeding  south  upon  the  part  of  the  highway  to  the  west 
of  both  street  railway  tracks.  The  car  which  struck  the 
buggy  was  also  going  south.  When  Mr.  Bailey  first  indi- 
cated that  he  was  going  to  cross  the  defendant's  track, 
by  turning  to  cross  diagonally  the  track  of  the  other  railway 
company,  the  distance  of  the  car  from  the  buggy  was  esti- 
mated by  different  witnesses  to  the  accident  at  various 
figures,  from  five  hundred  feet,  as  testified  to  by  one  of  the 
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plaintiflf's  witnesses,  to  about  sixty  or  seventy-five  feet,  as 
testified  to  by  the  conductor  and  motorman  of  the  car.  It 
however  appeared  that  at  a  former  trial  of  the  case,  held 
about  nine  months  after  the  accident,;  the  motorman  had 
testified  positively  that  he  saw  the  buggy  at  the  driveway 
when  the  car  was  about  four  hundred  feet  away^^  When  the 
car  came  out  of  the  curve  and  before  the  motorman  tried  to 
check  the  speed  of  the  car  it  was  going  at  the  rate  of  fifteen 
or  twenty  miles  an  hour.  The  air  brake  upon  the  car  was 
out  of  order  and  could  not  be  used,  which  fact  was  known 
to  the  motorman.  It  took  longer  to  stop  the  car  with  the 
hand  than  with  the  air  brake.  The  left  hind  wheel  of  the 
buggy  was  struck  by  the  overhang  of  the  car  just  as  said 
wheel  had  gone  over  the  east  rail  of  the  defendant's  track. 
The  buggy  was  carried  by  the  car  about  seventy  feet  south 
of  the  driveway  before  the  car  was  stopped.  Mr.  Bailey 
was  thrown  from  the  buggy  and  injured.  From  the  effects 
of  these  injuries  he  died  fifteen  days  later.  He  was  eighty- 
five  years  old  at  the  time  of  his  death.  The  top  of  said  buggy 
was  up  and  the  sides  were  closed.  It  is  apparent  from  the 
testimony  that  Mr.  Bailey  did  not  look  in  the  direction  of 
the  approaching  car  before  he  drove  upon  the  track;  that  he 
did  not  look  up  the  track  while  he  was  crossing  it,  that  he 
did  not  urge  forward  his  horse  while  on  the  track;  and  that 
he  apparently  was  ignorant  of  the  approach  of  the  car. 

We  find  no  merit  in  the  exceptions  of  the  defendant  taken 
to  the  ruUngs  of  the  justice  admitting  and  excluding  testi- 
mony. 

The  following  instruction  was  given  to  the  jury  and 
excepted  to  by  the  defendant:  "The  deceased  would  have 
the  right  of  way,  if,  proceeding  at  a  rate  of  speed,  which 
under  the  circimistances  of  the  time  and  locaUty  was  reason- 
able, he  reached  the  point  of  crossing  in  time  to  safely  go 
upon  the  track  in  advance  of  the  approaching  car,  the  latter 
being  suflBiciently  distant  to  be  checked  and,  if  need  be, 
stopped  before  it  should  reach  him." 

There  is  no  merit  in  this  exception.    The  instruction  is  a 
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correct  statement  of  the  rule  in  this  state  as  to  the  right  of 
way  of  a  driver  who  desires  to  cross  the  track  of  a  street 
railway.  It  is  unconnected  with  the  rule  that  before  a 
driver  attempts  to  cross  an  electric  car  track  he  shall  look 
and  hsten  for  an  approaching  car.  Ordinary  care  for  one's 
safety  dictates  that  before  entering  upon  a  place  of  danger  a 
person  shall  exercise  his  senses.  But  if  the  circumstances 
are  such  that  one  may  cross  without  negligence  if  he  looks, 
crossing  does  not  become  a  negligent  act,  constituting  con- 
tributory negligence,  because  he  fails  to  look  before  he  starts. 
The  case  of  Beerman  v.  Union  R.  R.  Co.,  24  R.  I.  275, 
where  the  rule  of  the  right  of  way,  embodied  in  the  instruc- 
tion of  Mr.  Justice  Brown  to  the  jury,  is  enunciated,  also 
states  as  the  duty  of  a  driver  about  to  cross  a  street  railway 
track  that  he  shall  look  both  ways  immediately  before 
crossing  the  track.  In  the  facts  of  that  case  it  clearly 
appeared  that  the  plaintiff  did  not  have  the  right  of  way 
and  should  not  have  attempted  to  cross ;  that  if  he  had  looked 
both  ways  he  would  have  seen  his  danger  and  that  his 
negligence  in  failing  to  look  was  the  proximate  cause  of 
his  injury.  We  do  not  consider  the  effect  of  the  Beerman 
case  to  be  that  the  right  of  way  which  a  driver  may  have 
under  the  first  rule  is  taken  away  because  he  has  failed  to 
look  and  see  that  he  has  it.  The  case  of  Price  v.  Rhode 
Island  Co.,  28  R.  I.  220,  holds  that:  "The  obUgation  to 
look  and  listen  when  approaching  a  track  upon  which  cars 
are  run  is  so  well  established  as  the  duty  of  a  prudent  person 
that  a  neglect  of  it  must  be  held  to  be  negligence  in  law.'' 
By  this  statement  it  was  not  intended  to  declare  that  a  lack 
of  prudence  shall  be  charged  against  a  plaintiff  if  it  does  not 
at  all  contribute  to  the  injury  complained  of.  If  one  is 
held  to  have  seen  an  obvious  danger  whether  in  fact  he  has 
seen  it  or  not,  in  like  manner  one's  action  should  be  held 
to  be  without  negligence  when  in  the  circumstances  it  is 
justified,  although  those  circumstances  were  not  investigated 
with  the  care  that  prudent  men  ordinarily  employ.  If 
one  has  the  right  of  way,  in  the  absence  of  some  special  cir- 
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cumstance  which  would  indicate  to  a  prudent  man  that  he 
should  not  exercise  it,  he  may  do  so  without  negligence. 

(2)  In  the  case  at  bar  there  was  testimony  before  the  jury 
which  would  warrant  them  in  finding  that  in  accordance  with 
the  rule  stated  in  the  Beerman  case  and  in  the  instructions 
of  Mr.  Justice  Brown,  the  deceased  might  prudently  go 
upon  the  track  for  the  purpose  of  crossing  to  his  driveway. 
The  fact  that  he  did  not  look  before  he  started  to  cross 
would  not  take  away  the  right.  We  do  not  intend  by  this 
that  if  the  driver  has  the  right  of  way  he  is  not  required 
to  exercise  reasonable  care  for  his  own  safety  while  in  the 
act  of  crossing,  but  that  his  right  of  way  is  not  dependent 
upon  the  fact  that  the  driver  looked  up  and  down  the  track 
immediately  before  going  upon  it. 

(3)  The  defendant  contends  that  the  rule  contained  in  the 
instruction  of  the  justice  has  no  application  to  the  situation 
in  this  case,  as  the  deceased  was  crossing  to  a  private  drive- 
way and  not  at  an  intersecting  street  or  road.  Such  dis- 
tinction cannot  properly  be  drawn.  The  motorman  was 
boimd  to  know  of  the  existence  of  this  driveway  from  the 
part  of  the  highway  usually  travelled  across  the  defendant's 
track  up  to  Mr.  Bailey 's  premises.  There  was  the  same  right 
in  Mr.  Bailey  to  cross  as  at  an  intersecting  street  or  road, 
and  the  same  rule  as  to  precedence  between  Mr.  Bailey  and 
the  car  is  applicable  to  this  situation. 

(4)  The  defendant  excepted  to  the  following  instruction  of 
the  justice  to  the  jury:  ''But  if  he  failed  to  look  and  listen 
for  an  approaching  car  and  did  drive  upon  the  track  and  the 
approaching  car  was  at  such  a  distance  from  him  when  he 
drove  upon  the  track  and  the  motorman  at  that  time  observed 
and  knew  that  the  man  was  driving  upon  the  crossing 
obhvious  of  the  fact  that  the  car  was  approaching  and  that 
unless  he  checked  the  speed  of  his  car  the  deceased  would  be 
injured,  it  was  his  duty  after  he  discovered  that  the  deceased 
was  in  a  perilous  position  and  would  be  injured  unless  he 
took  some  measures  to  check  the  speed  of  the  car,  to  take 
those  measures  if  he  could  reasonably  do  so  and  avert  the 
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accident,  and  if  he  failed  to  do  that,  in  that  case  the  negli- 
gence of  the  motorman  in  failing  to  prevent  the  accident 
after  he  observed  the  peril  in  which  the  deceased  was  placed, 
would  become  the  proximate  cause  of  the  injury  and(^)? 
previous  neghgence,  which  he  was  guilty  of  before  that  time, 
would  not  be  a  contributing  cause,  and  in  that  event  the 
plaintiffs  would  not  be  precluded  from  recovering  by  reason 
of  such  previous  neghgence." 

The  justice  had  already  instructed  the  jury  very  favor- 
ably for  the  defendant  as  to  the  duty  of  the  deceased  to 
look  and  listen  before  driving  upon  the  track.  This  in- 
struction, to  which  exception  is  taken,  deals  with  the  situa- 
tion of  the  person  going  upon  a  street  railway  track  without 
a  right  of  way,  or  who  may  not  prudently  avail  himself  of 
his  right  of  way  or  who  negligently,  for  any  other  reason, 
goes  upon  the  track.  The  defendant  claims  that  this  in- 
struction was  misleading;  that  it  was  not  a  correct  statement 
of  the  doctrine  of  the  "last  clear  chance;"  that  it  did  not 
clearly  impress  upon  the  minds  of  the  jury  that  that  doctrine 
has  no  apphcation  unless  after  the  last  moment,  when  the 
exercise  of  due  care  on  the  plaintiff's  part  would  have 
prevented  the  accident,  there  was  still  a  clearly  defined 
interval  of  time  during  which  the  exercise  of  ordinary, 
reasonable  care  on  the  defendant's  part  would  have  pre- 
vented it,  and  during  which  the  defendant  was  negUgent. 
If  the  defendant  means  by  this  exception,  that  in  case  the 
deceased  was  guilty  of  negUgence  in  driving  upon  its  track 
and  while  on  the  track  was  still  careless  in  f aiUng  to  look 
towards  the  approaching  car,  although  the  motorman  saw 
him  in  his  place  of  danger  and  saw  that  the  deceased  was 
ignorant  of  that  danger  and  was  taking  no  steps  on  his  part 
to  avoid  it,  and  the  motorman  also  knew  that  unless  some 
measures  were  taken  to  check  the  speed  of  the  car  the 
deceased  would  be  injured,  yet  it  was  not  the  motorman 's 
duty  to  check  the  speed  of  the  car  because  the  deceased  was 
still  careless,  we  say  that  such  is  not  the  law  of  this  state. 
In  such  circumstances  the  rule  stated  in  the  instruction  of 
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the  justice  to  the  jury  is  correct ;  it  would  be  the  motorman  's 
duty  to  take  such  measures  as  he  reasonably  could  to  check 
the  speed  of  the  car  and  to  avert  the  accident.  If  he  failed 
in  that  duty,  such  failure  would  become  the  proximate 
and  efficient  cause  of  the  injury  and  the  defendant  would 
be  liable.  The  defendant  contends  that  if  the  neglect  of  the 
deceased  to  look  towards  the  approaching  car  continued 
up  to  the  time  of  the  accident  then  the  plaintiff  cannot 
recover  because  to  permit  recovery  the  last  clear  chance 
of  the  defendant's  motorman  to  avert  the  accident  must  be 
subsequent  to  the  time  that  the  negligence  of  the  deceased 
ceased  to  operate.  In  some  cases  perhaps  that  contention 
may  be  warranted,  as  was  stated  by  the  court  in  Brugge- 
man  V.  Illinois  Central  R.  R.  Co.y  123  N.  W.  1007,  but  in  the 
circumstances  of  this  case  the  failure  of  the  deceased  to  look, 
continuing  up  to  the  time  of  the  impact  of  the  car  with  his 
buggy,  does  not  relieve  the  defendant  from  liability  if  its 
motorman  neglected  to  make  reasonable  efforts  to  stop  the 
car  when  he  saw  the  dangerous  situation  of  the  deceased. 

The  defendant  excepted  to  the  refusal  of  the  justice  pre- 
siding to  instruct  the  jury  in  accordance  with  several  re- 
quests made  by  it.  There  was  no  error  in  the  refusal  of  the 
justice  as  to  the  instructions,  numbered  4,  5,  6  and  8. 
Each  of  these  requested  instructions  assumes  that  the  testi- 
mony clearly  shows  the  deceased  to  have  been  guilty  of 
negligence  in  driving  upon  the  defendant's  track. 
(6)  The  seventh  request  to  charge  refused  by  the  justice  is 
as  follows:  "You  are  instructed  that  whether  the  gong 
on  the  defendant's  car  was  rung  previous  to  the  moment 
when  the  deceased  drove  upon  its  track  is  immaterial  in 
this  case,  as  it  was  as  much  his  duty  to  look  and  listen  for  an 
approaching  car  at  that  moment  as  it  was  the  duty  of  the 
defendant 's  motorman  to  give  him  warning  of  its  approach." 
This  requested  instruction  was  properly  refused.  Whether 
or  not  the  motorman  gave  warning  that  a  car  was  approach- 
ing was  a  material  matter,  bearing  upon  the  question  of  the 
motorman 's   care   or   negligence.    It   might   become   the 
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determining  factor  in  the  case  in  certain  possible  findings 
upon  the  facts.  If  the  deceased  was  approaching  the  track 
and  about  to  go  upon  it  at  a  time  when  the  car  was  so  close 
to  the  horse  and  buggy  of  the  deceased  that  the  motorman  by 
the  exercise  of  ordinary,  reasonable  care  could  not  stop 
the  car  before  it  reached  and  struck  the  said  horse  or  buggy 
and  it  was  doubtful  whether  the  deceased  knew  that  the 
car  was-  approaching,  it  would  be  negligence  on  the  motor- 
man 's  part  to  not  give  warning  of  its  approach.  If  the  jury 
should  find  that  by  such  wamihg  the  deceased  would  have 
been  notified  of  the  danger  of  going  upon  the  track  and  could 
have  kept  off,  the  motorman 's  negligence  in  failing  to  give 
the  warning  would  be  the  proximate  cause  of  the  injury. 

The  requested  instruction  numbered  nine  was  properly 
refused.  It  assumes  as  an  established  fact  that  ''all  the 
evidence  shows  that  the  deceased  drove  upon  the  track  of 
the  defendant  not  far  in  advance  of  the  defendant's  car." 
(6)  The  tenth  request  to  charge  was  properly  refused.  Its 
essential  proposition  is  that  if  the  deceased  was  not  vigilant 
and  careful  after  getting  upon  the  track  the  verdict  must  be 
for  the  defendant  unless  its  motorman  was  wantonly  reckless 
in  the  way  he  operated  the  car  after  he  saw  the  deceased  in  a 
position  of  danger  upon  the  track.  This  does  not  correctly 
state  the  law.  If  the  jury  should  find  that  in  such  circum^ 
stances  the  motorman  did  not  exercise  ordinary  reasonably 
care  after  he  knew  of  the  peril  of  the  deceased,  and  that 
such  care  would  have  averted  the  accident,  the  plaintiff! 
can  recover  even  though  the  action  of  the  motorman  did)] 
not  amount  to  wanton  recklessness. 

The  requested  instruction  numbered  sixteen  was  properly 
refused.  So  far  as  the  meaning  of  this  request  is  clear  it 
had  already  been  covered  in  the  general  charge  of  the  court. 

There  was  no  error  in  the  refusal  of  the  request  numbered 
eighteen.  If  it  is  intended  as  an  instruction  to  treat  the 
case  without  prejudice,  the  justice  had  already  fully  in- 
structed the  jury  upon  that  point.  Also  the  jury  were  not 
in  a  position  to  apply  that  part  of  the  request  that  reads, 


Digitized  by 


Google 


(7) 


328     Underwood  v.  Old  Colony  Street  Ry.  Co.      [33 

''and  you  should  not  find  a  verdict  against  the  defendant 
unless  you  would  have  found  a  verdict  against  the  motor- 
maU;  if  the  case  had  been  brought  against  him."  For  the 
jury  had  received  no  instruction  as  to  the  law  governing  the 
motorman's  legal  UabiUty  under  the  circmnstances  of  the 
case  and  such  instructions  would  not  have  been  pertinent 
to  the  case  on  trial. 

The  justice  presiding  also  refused  certain  requested 
instructions  in^regard  to  damages.  We  find  no  error  in 
such  refusal. 

The  defendant  excepted  to  the  decision  of  the  justice 
presiding  denying  the  defendant's  motion  for  a  new  trial. 
The  determination  of  the  justice  upon  that  matter  should 
be  given  great  weight.  We  have  examined  the  transcript 
and  fully  agree  with  the  justice  that  the  verdict  of  the  jury 
as  to  the  liability  of  the  defendant  was  warranted  by  the 
testimony.  The  defendant  has  urged  very  strongly  to  the 
court  that  the  amoimt  of  damages  awarded  by  the  jury  was 
excessive.  The  plaintiff  contends  that  in  this  action  given 
by  the  statute  for  the  recovery  of  damages  for  death  by 
wrongful  act  the  measure  of  damages  is  the  estimated  net 
income  of  the  decedent  during  the  period  of  his  expectancy 
of  life  less  the  personal  expenses  of  the  decedent  during  the 
same  period;  that  in  estimating  his  net  income  no  distinc- 
tion is  to  be  made  between  income  arising  solely  from  the 
investment  of  capital,  and  income  the  result  of  his  physical 
and  mental  exertion  including  such  part  of  the  income 
arising  from  invested  capital  as  was  due  to  his  skillful 
employment  of  that  capital.  That  is  not  the  rule  in  this 
state.  There  can  be  no  recovery  for  loss  of  future  income 
of  invested  capital  when  such  income  is  disconnected  with 
the  exertions  of  the  deceased,  nor  for  any  income  from 
invested  capital  beyond  that  portion  of  said  income  which 
can  be  foimd  to  be  the  result  of  such  exertions.  In  McCabe 
V.  Narragansett  Electric  Lighting  Co.,  27  R.  I.  272,  the  court 
said:  '*In  case  of  death,  the  action  should  be  considered  as 
though  it  were  brought  in  behalf  of  the  estate  of  the  decedent 
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for  the  damage  to  that  estate  caused  by  the  death  m  ques- 
tion." 
(S)  The  justice  presiding  at  the  trial  did  not  charge  the  jury 
in  accordance  with  this  claim  of  the  plaintiflf,  but  very  fully 
and  correctly  instructed  the  jiuy.  A  portion  of  his  instruc- 
tion in  regard  to  damages  is  as  follows: 

^'You  are  instructed  that  in  this  case  you  cannot  award 
any  exemplary  or  punitive  damages  or  any  damages  by  way 
of  solace  for  woimded  feelings  on  the  part  of  the  daughters 
of  the  deceased  or  for  the  bereavement  suffered  by  them  or 
for  the  pain  and  suffering  of  the  deceased  or  for  the  loss  of 
his  society  by  them,  but  that  the  measure  of  damages,  if 
you  find  a  verdict  for  the  plaintiffs,  is  simply  the  pecuniary 
or  money  loss  to  his  estate  sustained  in  consequence  of  his 
death,  which  pecuniary  loss  and  the  amount  thereof  must  be 
found  by  you  from  facts  in  evidence  in  the  case  and  not  by 
guess  work. 

"You  are  instructed  that  the  pecuniary  loss  by  reason  of 
the  death  of  the  deceased  is  the  present  value  of  the  net 
remainder  left  after  deducting  his  personal  expenses  from  the 
estimated  income  which  he  would  probably  have  earned  by 
his  own  exertions  during  the  time  that  he  would  probably 
have  Uved  if  it  had  not  been  for  the  accident  involved  in 
this  case,  including  in  such  exertions  not  only  physical 
labor,  but  also  mental  exertions  in  the  management  and  con- 
trol of  the  business  carried  on  by  him.  Such  income  would 
not  be  his  entire  income,  but  to  compute  it  there  must  be 
deducted  from  his  entire  income  a  fair  amount  for  interest 
upon  his  capital  invested  by  him  in  such  business,  consisting 
of  the  land,  buildings,  money  and  personal  property  used 
by  him  in  such  business,  being  such  amount  as  such  capital 
would  naturally  be  expected  to  yield  apart  from  his  per- 
sonal exertions,  and  in  estimating  this  the  fair  rental  value 
of  his  property  for  farming  purposes  should  be  taken  into 
consideration. 

''You  are  further  instructed  that  in  ascertaining  the 
amount  to  be  deducted  for  his  personal  expenses,  you  should 
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estimate  what  the  deceased  would  have  to  lay  out  for  the 
rest  of  his  probable  life  to  support  himself  according  to  his 
station  in  life,  his  means  and  personal  habits,  counting  in  not 
only  his  pxu'ely  personal  expenses,  as  for  medical  attendance, 
clothing,  tobacco,  and  the  like,  but  also  his  fair  share  at 
least  of  the  general  expense  of  maintaining  the  home  where 
he  hved  in  the  style  in  which  he  was  accustomed  to  maintain 
it,  including  in  such  general  expense,  food,  fuel,  wages  of  do- 
mestic servants  and  the  like,  and  also  including  a  reasonable 
amount  for  what  he  would  probably  have  had  to  pay  as  rent 
for  such  a  house  as  the  one  he  lived  in,  if  he  had  not  owned 
it.  After  deducting  the  amount  so  ascertained  you  should 
reduce  the  net  remainder  to  its  present  value. 

"You  are  instructed  that  in  estimating  the  probable 
duration  of  the  deceased's  Ufe,  the  time  that  he  would 
probably  have  lived  except  for  the  accident  involved  in 
this  case,  and  in  estimating  his  probable  future  earning 
capacity,  you  should  take  into  consideration  the  condition 
of  his  health  at  the  time  of  the  accident,  his  lameness,  his 
rheumatism,  the  injuries  he  had  previously  received,  his 
heart  trouble,  if  any,  and  the  hardening  of  his  arteries,  and 
also  the  possibility  or  probability  that  at  his  age,  even  if 
he  lived  for  some  years,  he  might  soon  become  not  a  producer 
of  new  wealth  by  his  physical  and  mental  exertions,  but  a 
consumer  of  more  wealth  than  he  would  produce  by  his  own 
efforts,  being  thus  a  financial  detriment  to  his  estate  rather 
than  a  benefit,  considering  him  simply  as  a  producer  of 
wealth,  as  you  must  consider  him  for  the  purpose  of  as- 
sessing damages  in  this  case.'' 

The  amount  of  damages  awarded  is  somewhat  large,  but 
from  a  consideration  of  the  testimony,  we  cannot  say  that 
they  were  so  excessive  as  to  be  unwarranted  or  to  indicate 
that  the  jury  did  not  observe  the  very  careful  instructions 
of  Mr.  Justice  Brown. 

All  the  exceptions  of  the  defendant  are  overruled  and  the 
case  is  remitted  to  the  Superior  Court  with  direction  to 
enter  judgment  upon  the  verdict. 
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Mr.  Justice  Blodgett  dissents. 

Harvey  A.  Baker,  Waterman,  Curran  &  Hunt,  for  plain- 
tiff. 
Gardner,  Pirce  &  Thomley,  for  defendant. 
William  W.  Moss,  Charles  R.  Haslam,  of  counsel. 


Whitford,  Bartlett  &  Co.  vs.  Walter  L.  Clarke,  City 

Treasurer. 

JULY  15,  1911. 

Pbssent:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(i)     Taxation.    Payment  Under  Protest, 

Plaintiff  sent  to  a  tax  collector  a  check  for  the  amount  of  the  tax  levied  against 
him,  containing  on  the  face  of  the  check  the  words  "paid  under  protest" 
and  accompanied  by  a  letter  stating  that  check  was  enclosed  to  cover  tax 
and  "I  hereby  enter  my  protest  against  the  assessment  and  payment  of 
the  above  tax.''  The  collector  gave  plaintiff  his  tax  bill  receipted  and  en- 
dorsed on  its  face  ''protest  on  file." 

Held,  that  the  protest  was  sufficient. 

Sweetland,  J.,  dissents. 

Action  for  Recovery  of  tax.  Heard  on  exceptions  of 
defendant  and  overruled. 

Blodgett,  J.  This  is  an  action  for  the  recovery  of  a 
tax  against  plaintiffs  assessed  on  personal  property  by  the 
assessors  of  the  City  of  Providence  for  the  year  1905,  said 
tax  amounting  to  $990  and  claimed  by  the  plaintiffs  to 
have  been  paid  under  protest  and  is  before  this  court  upon 
the  plaintiffs'  exceptions  to  the  direction  of  a  verdict  for  the 
defendant  in  the  Superior  Court. 

It  is  conceded  that  the  tax  in  question  was  illegally 
assessed  under  the  decision  of  this  court  in  Matteson  v. 
Warwick  &  Coventry  Water  Co.,  28  R.  I.  570,  in  that  the  time 
prescribed  by  said  assessors  for  the  making  of  returns  of 
property  liable  to  taxation  on  July  1,  1905,  was  fixed  ''from 
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the  12th  to  the  24th  day  of  June,  1905,  inclusive,  Sunday 
excepted/' 

The  single  question  presented  is  as  to  the  sufficiency  of  the 
protest  of  the  plaintiffs,  who  paid  the  tax  on  October  20, 
1905,  under  the  following  circumstances.  On  that  day 
they  sent  to  the  defendant,  who  is  ex-officio  collector  of 
taxes  in  the  City  of  Providence,  a  check  in  the  words  and 
figures  following: 

"Providence,  R.  I.  Oct  20  1905  No.  16771 
INDUSTRIAL  TRUST  COMPANY 
Pay  to  the  order  of  Walter  L.  Clarke  Treas  $1521.30 

Fifteen  Himdred  Twenty  One  30—  Dollars 

Paid  imder  protest 

Whitford  Bartlett  &  Co." 

The  check  was  accompanied  by  the  following  letter: 

'Providence,  R.  I.  Oct.  20,  1905. 
Mr.  Walter  L.  Clark,  Treas., 
Providence,  R.  I. 
Dear  Sir: — 
We  enclose  checks  to  cover  taxes  as  follows: — 

Check  Whitford,  Bartlett  &  Co.  tax $990.00 

William  E.  Whitford $366.30 

Asel  P.  Bartlett $165.00 


$1,521.30 
We  hereby  enter  our  protest  against  the  assessment  and 
payment  of  the  above  tax."     .     .     . 

"Yours  truly, 

Whitford  Bartlett  &  Co." 

On  October  21,  1905,  the  defendant  gave  to  the  plaintiflfs 
their  tax  bill  duly  receipted  by  him  and  endorsed  on  its 
face  ''Protest  on  file." 
<1)  It  is  contended  by  the  defendant  that  this  was  insufficient 
and  that  a  protest  in  such  a  case  is  insufficient  unless  it 
specifies  the  grounds  upon  which  the  protest  is  based  and 
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certain  cases  from  other  jurisdictions  are  cited  in  support  of 
this  contention.  But  upon  an  examination  of  these  we  find 
the  following:  In  Omaha  v.  Kountze,  25  Neb.  60,  a  statute 
prescribes  that  the  protest  **  shall  particularly  state  the 
alleged  grievance  and  ground  thereof.''  In  Davis  v.  Otoe 
County f  55  Neb.  677,  a  statute  provided  that  the  collector 
must  give  to  the  taxpayer  who  paid  under  protest  "a  receipt 
therefor,  stating  thereon  that  they  were  paid  imder  protest, 
and  the  grounds  of  such  protest,  whether  not  taxable,  or 
twice  assessed,  and  taxes  paid  thereon.'^  In  Traverse 
Beach  Ass'n.  v.  Township  of  Elmwood,  142  Mich.  78  (1905), 
the  statute  then  in  force  (Sec.  3876,  Compiled  Laws  Mich- 
igan 1897)  required  that  a  taxpayer  who  paid  under  protest 
must  so  pay  "specifying  at  the  time  in  writing,  signed  by 
him,  the  groimds  of  such  protest,  and  such  treasurer  shall 
minute  the  fact  of  such  protest  on  the  tax  roll  and  in  the 
receipt  given."  In  Rogers  v.  Inhabitants  of  Greenbushj  58 
Me.  390,  the  suflBciency  of  the  form  of  the  protest  was  ques- 
tioned, but  the  court  declined  to  determine  that  question, 
observing,  "We  do  not  think  it  necessary  to  determine, 
whether  the  fact  that  the  plaintiff,  at  the  time  he  paid, 
'protested  against  said  taxes,'  is  suflScient  to  answer  the 
requirement  of  the  law,  that  the  taxes  were  paid  under 
protest."  .  .  .  "In  the  present  case,  as  the  parties 
desire  a  decision  on  the  main  question,  we  waive  a  decision 
on  this  question."  Meek  v.  McClure,  49  Cal.  623,  also 
cited  by  the  defendant  appears  to  support  his  contention. 
But  it  should  be  observed  that  the  later  case  of  Mason  v. 
Johnson,  51  Cal.  612,  is  cited  by  this  coiui;  in  support  of  the 
decision  in  Rumford  Chemical  Works  v.  Ray,  19  R.  1. 456-460, 
which,  in  the  absence  of  statutory  provision,  has  established 
the  rule  in  this  state.  In  that  case  it  is  said  by  Matteson,  C.  J. 
(p.  459) :  "A  voluntary  payment  implies  that  the  man  who 
makes  it  intends  to  waive  any  right  which  he  may  have  to 
resist  it.  When  he  gives  notice  by  his  protest  that  he  does 
not  waive  his  right,  but  intends  to  insist  upon  it,  such  im- 
plication is  negatived,"  and  on  p.  460 :    "The  defendant  also 
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makes  the  point  that  the  protest  is  not  sufficient  because  it 
does  not  specify  the  alleged  illegality,  and  supports  it  by 
reference  to  a  criticism  in  passing  by  the  court  upon  a 
similar  protest  in  Railroad  Co.  v.  CommissionerSy  98  U.  S. 
541.  We  see  no  reason  for  requiring  a  specification  in  the 
protest  of  the  alleged  illegality.  All  the  facts  connected  with 
the  assessment  are  certainly  as  fully  known  to  the  assessors 
as  to  the  taxpayer,  and  they  are  in  as  good  a  position  as  he 
is  to  know  whether  the  tax  is  legal  or  illegal.  Mason  v. 
Johnson,  51  Cal.  612.'' 

We  are  accordingly  of  the  opinion  that  the  protest  in 
this  case  was  sufficient  and  that  the  plaintiff's  exceptions 
must  be  sustained;  and  inasmuch  as  we  understand  there  is 
no  other  question  in  the  case  the  defendant  may  show  cause 
on  October  2,  1911,  why  judgment  should  not  be  entered 
for  the  plaintiffs. 

SwEETLAND,  J.,  disscntiug.  This  case  is  before  us  upon 
exceptions  to  the  ruling  of  the  justice  presiding  in  the  Su- 
perior Court  directing  a  verdict  for  the  defendant. 

The  payment  of  the  tax  in  question  by  the  plaintiffs 
on  October  20th,  1905,  was  entirely  voluntary.  Their  real 
estate  had  not  been  levied  upon,  their  personal  property  was 
not  distrained,  no  suit  for  the  collection  of  said  tax  had  been 
commenced  against  them,  nor  had  any  such  suit  been 
threatened.  In  DunneU  Mfg.  Co.  v.  Newell,  15  R.  I.  233, 
the  court  said  in  regard  to  the  plaintiff's  contention  that 
certain  taxes  were  paid  under  compulsion,  ''because  they 
were  paid  to  a  collector  having  a  warrant  to  collect  them  by 
levy  or  distress.  But  they  were  paid  before  any  step  was 
taken  or  threat  made  to  enforce  them  by  levy  or  distress. 
The  collector,  if  the  taxes  had  not  been  paid,  might  have 
proceeded  against  the  corporation  by  an  action  at  law,  in 
which  the  corporation  would  have  had  full  opportunity 
to  contest  the  validity  of  the  taxes,  instead  of  proceeding 
by  levy  or  distress.  To  hold  that  the  payments  were  com- 
pulsory,  simply  because  the  collector  had  his  warrant, 


Digitized  by 


Google 


R.  I.l      Whitford,  Bartlett  &  Co.  v.  Clarke.         835 

would  be  practically  to  hold  that  all  pajrments  are  com- 
pulsory, for  the  collector  has  no  authority  to  collect  without 
a  warrant.  We  think,  therefore,  that  the  taxes  paid  in  1881, 
1882,  and  1883  must  be  taken  to  have  been  volimtarily  paid 
and  that  they  cannot  be  recovered  back."  The  rule  with 
regard  to  pajrments,  not  alone  of  taxes,  but  of  any  kind, 
is  that  unless  otherwise  provided  by  statute,  a  pajrment 
made  without  coercion,  with  full  knowledge  of  the  facts, 
cannot  be  recovered  back.  The  voluntary  nature  of  the 
payment  is  not  affected  by  the  fact  that  it  is  accompanied 
by  a  protest.  When  a  payment  is  made  under  duress  to  a 
party  for  his  own  use,  a  protest  is  unnecessary  for  the  right 
to  recover  is  based  upon  the  duress  and  the  protest  adds 
nothing  to  the  plaintiff's  position.  If  the  payment  imder 
duress  is  made  to  a  public  officer  then  the  person  making 
payment  should  protest  and  in  that  protest  should  set  out 
the  grounds  on  which  he  claims  the  payment  is  illegal,  in 
order  that  the  pubUc  officer,  or  that  branch  of  the  govern- 
ment to  which  he  is  accoimtable  or  for  which  he  is  acting, 
may  investigate  the  claim  and  have  an  opportxmity  of  re- 
turning the  money  or  not  disposing  of  it  until  the  claim  can 
be  considered,  and  particularly  that  a  similar  illegal  claim 
may  not  be  pressed  in  the  future.  Meek  v.  McClure,  49 
Cal.  623.  This  rule  as  to  the  recovery  of  payments  whether 
of  taxes  or  otherwise  is  in  accordance  with  reason  and  the 
weight  of  authority.  In  many  of  the  states  statutes  have 
been  enacted  which  permit  the  taxpayer,  who  claims  that 
the  tax  assessed  against  him  is  illegal,  without  waiting  for 
some  action  on  the  part  of  the  collector  which  would  amount 
to  duress,  to  pay  the  tax,  file  a  protest  and  thus  lay  the 
foundation  for  a  suit  to  recover  back  the  money  paid. 
These  statutes  generally  provide  for  the  form  of  the  protest 
and  that  it  shall  set  forth  all  the  grounds  on  which  it  is 
based.  It  is  some  of  these  statutes  that  the  court  has  found 
and  referred  to  in  the  majority  opinion.  It  seems  to  me 
that  the  point  in  regard  to  them  is  not,  as  the  majority 
opinion  finds,  that  in  the  absence  of  statutory  direction  to 
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that  effect  the  protest  need  not  set  out  the  grounds  of  the 
objection,  but  rather  that  in  the  absence  of  statute  no 
effective  protest  can  be  made  as  to  a  payment  not  under 
coercion.  I  think  there  can  be  no  question  that  the  great 
weight  of  authority  supports  that  position.  In  this  state, 
however,  without  statutory  provision,  there  has  grown  up  an 
anomalous  practice,  under  which  a  person,  who  claims  an 
illegality  in  the  tax  assessed  against  him,  without  waiting 
for  suit  or  levy,  pays  the  tax,  files  a  protest  and  brings  suit 
to  recover  back  the  amount  paid.  The  propriety  of  this 
practice  has  been  recognized  by  our  courts  and  is  estab- 
Ushed.  Dunnell  Mfg.  Co.  v.  Newell,  15  R.  I.  233;  Savings 
Bank  v.  Orangery  17  R.  I.  77;  Rumford  Chemical  Works  v. 
Ray,  19  R.  I.  456.  The  taxpayer,  who  thus  pays  imder 
protest,  should  be  placed  in  no  better  position  than  one 
who  pays  under  coercion,  he  likewise  should  be  required 
to  set  forth  in  his  protest  the  illegality  which  he  claims  and 
he  should  be  restricted  in  his  action  to  the  grounds  set  forth 
in  his  protest.  Paying  under  protest  must  in  reason  be 
regarded  as  a  definite  claim  of  illegality,  not  as  mere  fault 
finding  and  a  general  objection  to  the  payment  of  taxes,, 
nor  as  a  trap  set  to  catch  any  reason  which  the  next  six 
years  may  develop.  "He  could  not  know  it  was  illegal 
without  knowing  in  what  the  defect  was"  {Louden  v.  East 
Saginaw,  41  Mich.  23),  and  it  is  no  hardship  to  the  taxpayer 
that  he  be  required  to  state  the  illegality,  in  accordance  with 
reasonable  authority.  Dunnell  Mfg.  Co.  v.  Newell,  15  R.  I. 
233;  Meek  v.  McClure,  49  Cal.  623.  In  Rogers  v.  Inhabi- 
tants, 58  Me.  390,  the  court  says:  "We  think  that  the  law 
requires  something  more  definite  and  distinct  than  general 
fault-finding,  grumbhng,  complaint  of  injustice  or  inequality, 
even  if  in  language  it  takes  the  form  of  protestation.  It 
must  be  a  distinct  and  definite  protest  against  pajdng  the 
particular  tax,  on  the  ground  of  its  illegality.  The  form  may 
not  be  material."  To  estabhsh  the  opposite  rule  may  be  to 
seriously  embarrass  the  several^  communities  of  the  state 
in  the  assessment  and  collection  of  taxes.     Under  it  tax- 
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payers  who  have  in  mind  no  special  objection  to  the  tax, 
but  desire  to  place  themselves  in  a  position  to  recover  back 
the  tax  paid,  may  file  a  protest  in  general  terms  and  then 
take  advantage  of  any  defect  that  may  be  brought  to  their 
attention  within  the  period  of  the  statute  of  Umitations. 
This  may  be  done  year  after  year,  it  might  become  the  regular 
manner  of  pajring  taxes  by  those  who  would  escape  their 
pubUc  obUgations.  If  later  some  technical  irregularity  is 
discovered  in  the  method  of  assessing  taxes,  generally 
adopted  by  the  boards  of  assessors  throughout  the  state, 
as  was  declared  in  Matteson  v.  Warwick  &  Coventry  Water 
Co.  J  28  R.  I.  570,  those  taxpayers  who  had  adopted  this 
protesting  method  of  payment  might  recover  back  all  the 
taxes  paid  by  them  during  six  years  before,  with  disastrous 
effect  upon  the  financial  affairs  of  the  town.  That  this  is 
not  a  fanciful  but  a  possible  condition  is  shown  by  the  case 
at  bar.  The  protest  in  question  was  made  upon  October 
20th,  1905.  In  January  1908,  this  court  delivered  its 
opinion  in  MoMeson  v.  Warwick  &  Coventry  Water  Co.y 
supra,  that  the  notice  by  the  assessors  of  the  town  of  War- 
wick to  all  persons  liable  to  taxation  to  bring  in  an  accoxmt 
of  their  ratable  estate  on  a  day  previous  to  that  upon  which 
the  tax  was  to  be  assessed  was  an  improper  notice  and  rend- 
ered the  assessment  invalid.  This  had  been  the  method 
generally  adopted  by  the  various  cities  and  towns  of  the  state 
for  a  number  of  years.  The  suit  at  bar  was  commenced 
more  than  four  years  after  the  protest  was  made  and  the 
invalidity  claimed  at  the  time  was  the  one  pointed  out  in 
Matteson  v.  Warwick  &  Coventry  Water  Co. 

The  court  has  frequently  said  that  the  taxpayer  who 
pays  without  protest  cannot  recover  back  his  payment, 
although  later  an  illegality  is  found  in  the  assessment, 
because  he  has  made  no  objection.  What  objection  in 
reality  has  the  taxpayer  made  when  he  files  a  paper  in  form 
a  protest  with  no  real  objection  behind  it  except  possibly  a 
general  dislike  for  the  payment  of  taxes?  Such  a  so-called 
protest  is  not  an  objection,  it  is  rather  a  venture  and  per- 
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haps  the  expression  of  a  hope.  It  is  easily  said  that  "All 
the  facts  connected  with  the  assessment  are  certainly  as 
fully  known  to  the  assessors  as  to  the  taxpayer,  and  they  are 
in  as  good  a  position  as  he  to  know  whether  the  tax  is  legal 
or  illegal."  {Rumford  Chemical  Works  v.  Rapy  19  R.  I. 
456).  But  if  the  objection  to  an  assessment  which  a  tax- 
payer raises  is  a  valid  one  he  has  found  a  defect  of  which  the 
assessors  were  unaware,  for  it  is  not  to  be  supposed  that 
they  have  intentionally  made  an  invalid  assessment. 

In  fact  our  tax  laws  are  complicated.  This  is  shown  by 
the  many  cases  in  our  reports  arising  under  these  laws.  The 
court  has  at  times  with  much  diflBculty  construed  some  of  our 
statutory  provisions  regarding  the  assessment  and  collection 
of  taxes.  The  decisions  of  the  court  in  tax  cases  have  not 
at  all  times  been  in  harmony  upon  disputed  points.  In 
Matteson  v.  Warwick  &  Coventry  Water  Co.,  28  R.  I.  at  p. 
578,  the  court  has  adopted  the  statement  that  ''the  legis- 
lature has  thrown  uncertainty  and  confusion  into  the  system 
of  taxation  throughout  the  state."  In  these  circumstances 
it  is  not  unreasonable  to  assume  that  in  the  future,  as  in  the 
past,  assessors  will  frequently  make  errors  in  their  assess- 
ments. It  is  not  unjust  or  burdensome  to  the  taxpayer, 
if  he  is  to  recover  back  his  payment,  that  he  shall  state  his 
objection,  in  order  that  the  community  may  have  an  oppor- 
tunity of  correcting  its  error  in  future  assessments;  and  that 
the  city  or  town  may  not  continue  to  pay  over  to  the  state 
a  portion  of  the  tax  collected,  expend  the  balance  in  its 
municipal  expenses  and  in  the  end  return  with  interest  all 
the  taxes  collected  from  those,  who  perhaps  had  no  real 
objection,  but  have  filed  these  uninforming  protests. 

That  the  taxpayer  shall  set  out  in  his  protest  the  grounds 
of  his  objection  is  not  without  authority  in  this  state.  We 
have  two  reported  cases  which  reach  an  entirely  diflferent 
conclusion  upon  this  subject.  In  Dunnell  Mfg.  Co.  v. 
Newell,  15  R.  I.  233,  the  court  says:  ''It  is  therefore  no 
more  than  fair  that  a  taxpayer,  if  he  intends  to  take  advan- 
tage of  a  defect,  should  at  least  object  to  or  protest  against 
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the  tax  when  he  pays  it,  so  that  the  assessors  may  have 
notice  and  correct  the  defect  for  the  future."  The  reason- 
able interpretation  of  this  language  is,  that  the  court  was  of 
the  opinion  that  the  protest  should  be  such  as  to  give  notice 
to  the  assessors  of  the  alleged  invaUdity  for  their  assistance  in 
the  future.  In  Rumford  Chemical  Works  v.  Ray,  19  R.  1. 456, 
the  court  said,  "The  defendant  also  makes  the  point  that 
the  protest  is  not  sufficient  because  it  does  not  specify  the 
alleged  illegality.  .  .  .  We  see  no  reason  for  requiring 
a  specification  in  the  protest  of  the  alleged  illegaUty."  Of 
these  two  diverse  authorities  I  prefer  to  follow  the  former 
which  appears  the  better  supported  by  reason  and  authority; 
and  which  amply  protects  both  the  taxpayer  and  the  com- 
munity. 

This  was  the  view  adopted  by  the  learned  justice  of  the 
Superior  Court  and  his  ruling  should  be  supported. 

I  am  of  the  opinion  that  the  exceptions  should  be  over- 
ruled and  the  case  remitted  to  the  Superior  Court  with 
direction  to  enter  judgment  upon  the  verdict. 

Bassett  &  Raymond,  for  plaintiflf. 

J2.  TT.  Richmond,  of  counsel. 

Elmer  S.  Chace,  Albert  A.  Baker,  for  defendant. 


Frank  W.  Matteson,  Admr.  et  al.  v.  John  Nicholas 
Brown,  et  al. 

JUNE  20,  1911. 
Present:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(/)     WUU,    Trusts. 

Testator  devised  certain  homestead  and  other  real  estate  in  trust,  to  permit 
his  wife  to  have  the  use  thereof,  free  of  rent  during  her  life,  and  by  the 
19th  clause  of  his  will,  devised  and  bequeathed  his  residuary  estate  in  trust, 
with  provision  that  in  the  event  there  was  no  issue  of  testator  living  at  his 
death,  the  trustees  should  (1)  "forthwith  transfer  and  convey ''the  stock  of 
various  companies  to  his  brother,  if  living,  and  in  the  event  of  his  death,  to 
the  issue  of  said  brother;  (2)  to  stand  seizsd  of  testator's  residuary  real  estate 
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to  the  use  of  testator's  brother,  if  living,  but  in  the  event  of  his  death,  to 
the  use  of  the  children  or  more  remote  issue  of  said  brother;  (3)  to  stand  seized 
of  the  remaining  parts  of  the  residuary  personal  estate  to  transfer  one- 
quarter  part  to  testator's  mother  for  her  absolute  use;  one-quarter  part  to 
his  brother,  if  living,  but  in  event  of  his  death  to  the  children  or  more  remote 
issue  of  said  brother;  to  hold  one-quarter  part  to  pay  over  the  income  to 
testator's  wife  until  her  death  or  marriage,  and  to  hold  the  remaining  one- 
quarter  to  pay  over  the  income  to  his  sister  for  life. 

Testator  deceased  without  issue.  His  brother  deceased  in  the  lifetime  of 
testator  leaving  issue  a  son. 

By  the  20th  clause  of  the  will  testator  provided  that  the  trustees  ''shall  collect 
the  income,  dividends  and  profits  from  said  residuary  estate  and  said  trust 
properties,  estate  and  premises  respectively,  and  the  investments  and 
reinvestments  of  the  same,  and  shall  pay  therefrom  all  taxes,  assessments, 
insurance  premiums,  repairs  and  all  other  expenses  incurred  in  the  care 
and  management  of  said  trust  estate  and  also  all  upon  or  in  respect  of  my 
homestead  and  other  estate  devised  in  trust  for  my  wife;  and  including 
their  own  reasonable  compensation." 

Held,  that  it  was  the  intention  of  testator  clearly  expressed  that  in  the  con- 
ditions existing  at  the  time  of  his  death,  certain  portions  of  the  residuary 
estate  should  pass  out  from  the  trusts  and  that  the  trustees  should  not 
collect  the  income  from  such  portions,  and  it  was  only  upon  the  income 
dividends  and  profits  arising  from  ''the  residuary  estate  and  said  trust 
properties,  estates  and  premises  respectively  and  the  investments  and  rein- 
vestments of  the  same"  that  the  taxes  and  expenses  of  the  homestead 
estate  were  charged. 

Held,  further,  that  a  specific  direction  to  forthwith  transfer  and  convey  cannot 
be  limited  or  controlled  or  the  gift  cut  down  by  the  language  of  a  later 
general  direction  to  trustees  to  collect  the  income  from  the  residuary  estate 
and  trust  properties. 

Held,  further,  that  while  there  was  the  clear  intention  that  the  widow  should 
have  the  use  of  the  homestead  estate  free  from  rent  and  that  it  should  be 
exonerated  from  payment  of  taxes  and  other  expenses,  it  was  equally  clear 
that  it  was  his  intention  that  the  income  of  one-fourth  part  of  his  remaining 
residuary  estate  held  in  trust  for  her  should  in  any  event  bear  a  portion  of  the 
burden  of  taxes  and  expenses,  not  only  of  the  homestead  estate,  but  also  of 
the  other  trust  properties  and  pay  a  portion  of  the  compensation  of  the  trus- 
tees, so  that  there  was  no  general  intention  to  be  found  in  the  will  favoring 
the  income  of  that  portion,  or  preventing  a  construction  which  would  in- 
crease the  burden  upon  such  portion. 

Held,  further,  that  with  reference  to  the  residuary  real  estate  there  being  no 
charge  thereon  or  upon  its  income  rents  and  profits,  either  by  express  pro- 
vision or  by  necessary  inference,  the  trust  was  executed  by  the  statute  of 
uses  and  the  legal  title  vested  at  once. 

Held,  further,  that  it  was  the  intention  of  testator  that  the  homestead  expenses 
be  paid  from  the  residuary  trust  estate,  and  in  the  circumstances  which 
arose,  certain  portions  passing  out  of  the  trust,  such  expenses  were  properly 
payable  from  the  income  of  so  much  of  the  residuary  personal  estate  only 
as  was  transferred  to  and  came  under  the  control  of  the  trustees. 


Digitized  by 


Google 


R.  I.]  Matteson  v.  Brown.  341 

(S)     Wills,    Expressed  InterUion. 

An  expressed  intention  in  a  will  must  control  unless  such  intention  is  clearly 
modified  or  annulled  by  some  other  provision,  or  unless  upon  examination 
of  the  whole  will  there  appears  an  implication  to  the  contrary  so  plain  as 
necessarily  to  require  this  apparent  intention  to  be  disregarded. 

(5)     Wills.    Construdum,    Omissions. 

Courts  cannot  determine  by  mere  conjecture  that  testator  omitted  from  his 
will  provisions  that  he  would  have  incorporated,  if  he  had  not  overlooked 
probable  future  occurrences  and  undertake  to  rectify  such  omission,  for  to 
do  so  would  be  to  incorporate  by  construction  a  new  clause  in  the  wiU. 
This  would  not  only  be  contrary  to  the  will  as  made,  but  would  be  making  a 
new  will. 

(4)     Wills.    Intention. 

In  seeking  the  intention  cf  a  testator  the  court  most  consider  what  he  has 
written  in  the  will  and  nothing  is  to  be  inferred  save  what  is  a  necessary 
implication,  and  this  means  not  natural  necessity,  but  so  strong  a  probability 
of  intention,  that  an  intention  contrary  to  that  which  is  imputed  cannot  be 
supposed. 

(J)  While  the  court,  after  it  has  found  that  there  has  been  an  "  omission'' 
in  a  will,  and  that  such  omission  was  inadvertent,  may  modify  the  will 
to  supply  such  omission,  this  power  will  be  exercised  only  in  extraordinary 
cases,  and  then  with  the  greatest  caution,  when  the  necessity  is  clearly 
presented. 

Bill  in  Equity  for  construction  of  will. 

SwEETLAND,  J.  This  is  a  bill  in  equity  brought  by  the 
trustees  under  the  will  of  Harold  Brown,  the  executor  of 
the  will  of  Sophia  Augusta  Brown,  and  the  administrator  de 
bonis  non  with  the  will  of  said  Harold  Brown  annexed,  for  in- 
struction, which  prayer  involves  the  construction  of  certain 
clauses  of  said  will  of  Harold  Brown. 

Said  will  was  executed  October  16th,  1899.  The  testator 
died  on  May  10th,  1900;  and  said  will  was  finally  proved 
before  the  Probate  Court  of  Newport  on  June  18th,  1900. 

By  the  second  clause  of  said  will  the  testator  bequeathed 
to  his  wife,  Georgette  Brown,  for  her  absolute  use,  three 
hundred  and  fifty  thousand  dollars,  and,  with  some  sUght 
reservations,  all  works  of  art,  household  furniture,  horses, 
carriages  and  like  eflfects  by  him  possessed,  together  with 
certain  other  pieces  of  personal  property. 
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By  the  third  clause  of  said  will  the  testator  devised  and 
bequeathed  his  Mansion  House  Estate  in  Newport,  his 
undivided  one-half  of  land  situated  in  Newport  called  the 
Stable  Estate,  another  tract  of  land  situated  in  Newport, 
his  four  shares  of  the  stock  of  the  Spouting  Rock  Beach 
Association  in  Newport  and  his  bath-houses  on  said  beach, 
to  certain  trustees  in  trust,  among  other  matters,  to  permit 
the  testator's  wife,  the  defendant  Georgette  Brown,  to  have 
the  use  and  occupation  of  the  same,  free  of  rent  therefor, 
during  her  life,  and,  in  case  of  lease  or  sale  of  the  same,  or 
of  any  part  thereof,  to  pay  over,  in  case  of  lease,  the  entire 
rents,  and  in  case  of  sale,  the  entire  income  arising  from  the 
proceeds  of  sale,  to  her,  for  her  absolute  use. 

The  testator  further  bequeathed  a  number  of  pecimiary 
and  specific  legacies;  and  by  the  nineteenth  clause  of  said 
will  devised  and  bequeathed  his  residuary  estate,  real  and 
personal,  to  certain  trustees  in  trust,  the  provisions  of  which 
trust  materially  vary  in  dependence  upon  the  circumstances 
of  there  being  or  not  being  a  child,  children  or  more  remote 
issue  of  the  testator  living  at  his  death. 

In  the  event  that  there  should  be  issue  of  the  testator 
living  at  the  time  of  his  death,  it  is  provided,  first,  that  the 
trustees  shall  set  apart  from  the  rest  of  what  the  testator 
terms  his  residuary  personal  estate,  the  shares  of  stock 
owned  by  him,  at  the  time  of  his  death,  in  the  capital  stock 
of  the  Lonsdale,  the  Hope,  the  Blackstone  Manufacturing 
and  the  Berkeley  Companies;  Second,  that  the  said  trustees 
shall  hold  one-fourth  part  of  the  remaining  portion  of  his 
residuary  personal  estate  in  trust  to  pay  over  the  net  income 
therefrom  to  the  testator's  wife  until  her  death  or  marriage; 
and  third,  that,  after  the  death  or  marriage  of  said  wife  as 
to  this  one-foiui;h  part  of  his  remaining  residuary  personal 
estate,  and,  after  the  testator's  death,  as  to  all  the  remain- 
ing residuary  estate,  real  and  personal,  including  shares  of 
stock  in  the  four  manufacturing  companies  aforesaid,  the  said 
trustees  shall  stand  seized  and  possessed  of  the  same  to  the 
use  of  the  testator's  issue,  who  shall  in  the  testator's  life- 
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time  or  after  attain  the  age  of  twenty-one  years  or  marry 
under  that  age. 

In  the  event  that  there  be  no  issue  of  the  testator  living 
at  the  time  of  his  death,  the  provisions  of  the  trust,  among 
other  things,  are:  first,  that  the  trustees  shall  "forthwith 
transfer  and  convey"  the  shares  of  stock  in  the  four  manu- 
facturing companies  aforesaid  to  the  testator's  brother, 
John  Nicholas  Brown,  if  then  living,  for  his  own  use  forever. 
If  the  said  John  Nicholas  Brown  should  not  be  living  at 
the  time  of  the  testator's  death  then  the  trustees  shall 
"forthwith  transfer  and  convey"  said  shares  of  stock  to  the 
issue  of  the  said  John  Nicholas  Brown;  second,  that  the 
trustees  shall  stand  seized  of  the  testator's  residuary  real 
estate  to  the  use  of  the  testator's  brother,  John  Nicholas 
Brown,  if  he  be  living  at  the  time  of  the  death  of  the  testator 
and  to  the  use  of  his  heirs  forever.  If  the  said  John  Nicholas 
Brown  should  not  be  living  at  the  time  of  the  testator's 
death,  then  said  trustees  to  stand  seized  of  said  residuary  real 
estate  to  the  use  of  the  child,  children  or  more  remote  issue 
of  the  said  John  Nicholas  Brown;  third,  the  trustees  shall 
stand  seized  of  the  remaining  parts  of  the  testator's  residuary 
personal  estate  in  trust  to  assign,  transfer  and  pay  over,  one- 
quarter  part  to  the  testator 's  mother,  Sophia  Augusta  Brown, 
for  her  own  absolute  use  {orever;  fourth,  to  assign,  transfer 
and  pay  over,  one  other  quarter  part  to  his  brother,  John 
Nicholas  Brown,  if  he  be  living  at  the  time  of  the  testator's 
death,  to  his  own  absolute  use  forever;  if  the  said  John 
Nicholas  Brown,  should  not  be  living  at  the  time  of  the 
testator's  death,  then  the  said  trustees  to  assign,  transfer 
and  pay  over  said  one  quarter  part  to  the  child,  children  or 
more  remote  issue  of  the  said  John  Nicholas  Brown;  fifth, 
to  hold  one  other  quarter  part  in  trust  to  pay  over  the  net 
income  arising  therefrom  to  the  testator's  wife  until  her 
death  or  marriage,  in  the  same  manner  as  was  provided  in 
the  event  of  the  testator  leaving  issue  at  the  time  of  his 
death;  sixth,  to  hold  the  remaining  one-quarter  part  in  trust 
to  pay  over  the  net  income  arising  therefrom  to  the  testa- 
tor's  sister,  Sophia  Augusta  Sherman,  for  and  during  her 
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natural  life,  and  upon  her  death  the  trustees  to  stand  seized 
and  possessed  of  said  one-quarter  part  for  the  use  of  the  issue 
of  said  Sophia  Augusta  Sherman. 

The  testator  died  a  young  man,  within  a  few  months  after 
the  execution  of  this  will,  without  ever  having  had  issue. 
The  testator's  brother,  John  Nicholas  Brown,  deceased  in 
the  testator's  lifetime,  leaving  John  Nicholas  Brown,  Jr., 
a  minor,  his  only  child  and  issue  him  surviving. 

By  the  twentieth  clause  of  his  will,  the  testator,  among 
other  things,  provided  as  follows:  "  ...  And  my 
said  Trustees  shall  collect  the  income,  dividends  and  profits 
accruing  and  arising  from  the  said  residuary  estate,  and  said 
trust  properties,  estate  and  premises  respectively,  and  the 
investments  and  reinvestments  of  the  same,  and  shall  pay 
therefrom  all  taxes,  assessments,  insurance  premiums, 
repairs  and  all  other  expenses  incurred  in  the  care  and 
management  of  said  trust  estate,  and  also  all  upon  or  in 
respect  of  my  homestead  and  other  estate  hereinbefore  by 
the  third  clause  of  this  will  devised  in  trust  for  my  wife, 
and  including  their  own  reasonable  compensation  for  ser- 
vices under  the  several  trusts  aforesaid." 

After  the  probate  of  said  will  the  executors  following 
what  they  considered  to  be  the  direction  to  them  contained 
in  the  will,  transferred  the  shares  of  stock  in  the  four  manu- 
facturing companies  aforesaid  to  said  John  Nicholas  Brown, 
Jr.,  and  paid  over  and  transferred  to  him  and  to  Sophia 
Augusta  Brown,  the  mother  of  the  testator,  to  each  respec- 
tively, one-fourth  of  the  testator's  residuary  personal  estate 
remaining  in  the  hands  of  the  executors  after  transferring 
the  said  shares  of  stock  to  John  Nicholas  Brown,  Jr.,  as 
aforesaid,  and  transferred  one  other  one-fourth  part  of  the 
said  remaining  residuary  personal  estate  to  the  trustees 
under  said  will  in  trust  for  the  widow  of  Harold  Brown,  for 
her  life  with  remainder  as  in  said  will  declared,  and  trans- 
ferred the  remaining  fourth  part  of  said  remaining  residuary 
personal  estate  to  the  trustees  under  said  will  in  trust  for  the 
said  Sophia  Augusta  Sherman,  the  sister  of  the  testator. 
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with  remainder  as  in  said  will  declared;  and  further,  be- 
lieving that  the  legal  title  of  the  testator's  residuary  real 
estate  vested  at  once  in  said  John  Nicholas  Brown,  Jr.,  by 
the  statute  of  uses,  the  said  trustees  have  never  collected 
any  of  the  rents  or  income  from  or  otherwise  exercised  any 
control  over  the  said  residuary  real  estate  of  said  Harold 
Brown,  but  said  trustees  have  permitted  the  rents  and  income 
of  said  real  estate  to  be  collected  by  the  guardian  of  the  estate 
of  said  John  Nicholas  Brown,  Jr.  The  said  trustees,  under 
the  will  of  Harold  Brown,  have,  therefore,  in  their  hands  and 
under  their  control  only  the  said  two-fourth  parts  of  the 
testator's  residuary  personal  estate  remaining  after  trans- 
ferring said  shares  of  stock  to  John  Nicholas  Brown,  Jr., 
as  aforesaid,  and,  in  accordance  with  what  they  understand 
to  be  the  direction  of  the  twentieth  clause  of  said  will, 
they  have  paid  from  the  income  of  these  two-fourth  parts  of 
the  testator's  remaining  residuary  personal  estate  in  their 
hands  all  the  taxes,  assessments,  insurance  premiums, 
repairs  and  all  other  expenses  incurred  in  the  care  and  man- 
agement of  and  upon  or  in  respect  of  the  homestead  and 
other  estates  given  by  the  third  clause  of  said  will  in  trust 
for  the  benefit  of  the  testator's  wife. 

It  is  contended  by  the  respondents  Sophia  Augusta 
Sherman  and  Georgette  Brown  that  the  said  executors 
should  not  have  transferred  the  said  shares  of  stock  in  the 
four  manufacturing  companies  to  the  said  John  Nicholas 
BroWn,  Jr.,  and  should  not  have  conveyed  the  said  two-fourth 
parts  of  the  testator's  remaining  residuary  personal  estate 
to  said  Sophia  Augusta  Brown  and  the  said  John  Nicholas 
Brown,  Jr.,  without  having  first  provided  that  said  residuary 
estate  so  transferred  and  conveyed  to  said  Sophia  Augusta 
Brown  and  John  Nicholas  Brown,  Jr.,  should  contribute 
its  pro  rata  share  of  the  taxes  and  other  expenditures  for  the 
benefit  of  said  homestead  estate,  so  that  the  said  taxes  and 
expenditures  should  be  a  charge  upon  the  income  of  the 
entire  residuary  estate  of  the  testator  and  the  entire  burden 
of  said  taxes  and  expenditures  should  not  be  thrown  upon 
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the  income  from  the  two-fourths  parts  of  said  remaining 
residuary  personal  estate  of  the  testator  now  in  the  hands  of 
said  trustees;  and  that  the  said  trustees  should  not  have 
permitted  and  should  not  now  continue  to  permit  the  said 
John  Nicholas  Brown,  Jr.,  to  receive  the  income  of  the 
testator's  residuary  real  estate  without  contributing  to  the 
taxes  and  expenditures  for  the  maintenance  of  said  home- 
stead estates.  It  is  in  regard  to  the  questions  raised  by 
these  claims  of  the  said  respondents,  Sophia  Augusta  Sher- 
man and  Georgette  Brown,  that  the  complainants  ask  for  a 
construction  of  the  nineteenth  and  twentieth  clauses  of 
said  will,  so  far  as  relates  to  said  questions,  and  for  instruc- 
tion as  to  their  duty  in  the  premises. 

In  the  circiunstances  surrounding  this  estate,  as  they 
existed  at  the  time  of  the  testator's  death,  to  support  the 
claim  that  it  was  the  testator's  intention,  as  shown  by  the 
will,  to  charge  the  income  of  the  entire  residuary  estate  with 
the  payment  of  the  taxes  and  expenses  of  the  homestead  es- 
tate, such  intention  must  be  foimd  clearly  expressed  in  the 
will  or  such  intention  must  appear  by  necessary  impUcation 
from  an  examination  of  the  will  as  a  whole.  The  respondents 
contend  that  the  twentieth  clause  provides  in  express  terms 
for  the  payment  of  said  taxes  and  expenses  from  the  income 
of  the  entire  residuary  estate;  and  find  such  express  provision 
in  the  following  language  of  said  twentieth  clause:  ''And 
my  said  trustees  shall  collect  the  income,  dividends  and 
profits  accruing  and  arising  from  the  said  residuary  estate, 
and  said  trust  properties,  estates  and  premises  respectively, 
and  the  investments  and  reinvestments  of  the  same,  and  shall 
pay  therefrom  all  taxes,  assessments,  insurance  premimns, 
repairs  and  all  other  expenses  incurred  in  the  care  and 
management  of  said  trust  estate,  and  also  all  upon  or  in 
respect  of  my  homestead  and  other  estates  hereinbefore  by 
the  third  clause  of  this  will  devised  in  trust  for  my  wife, 
and  including  their  own  reasonable  compensation  for  ser- 
vices imder  the  several  trusts  aforesaid."  This  language 
is  not  free  from  doubt  and  considered  without  reference  to 
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the  other  provisions  of  the  will  furnishes  some  support  for 
the  respondents'  contention.  The  respondents  argue  that 
the  words  "and  trust  properties,  estates  and  premises 
respectively"  are  added  simply  to  amplify  the  expression 
"residuary  estate"  in  order  to  show  what  the  testator 
means  to  include  in  his  residuary  estate,  the  income  from 
which  is  to  be  collected  by  the  trustees.  It  can  pertinently 
be  replied  to  this  argument  that  by  the  nineteenth  clause 
the  testator  has  very  clearly  defined  his  residuary  estate; 
and  these  added  words  do  not  tend  to  make  clearer  what  the 
testator  meant  by  his  residuary  estate,  or  to  express  more 
clearly  the  intention,  if  such  he  had,  that  the  trustees 
should  collect  the  income  of  the  entire  residuary  estate  in 
all  circimistances;  but  rather  tend  to  raise  a  doubt  as  to 
what  was  the  testator's  intention  in  that  regard;  and  in 
themselves  give  some  basis  for  the  conclusion  that  the 
testator  contemplated  two  possibilities,  one  in  which  the 
income  of  the  whole  residuary  estate  and  another  in  which  the 
income  of  only  some  portion  thereof,  retained  by  the  trustees, 
should  "respectively"  bear  the  burden  of  this  charge.  But 
it  is  not  from  a  consideration  of  this  language  alone,  but  by 
an  examination  of  the  provisions  of  the  whole  will  that  the 
intention  of  the  testator  is  to  be  found. 
(1)  The  provisions  of  the  will  which  became  operative  by 
reason  of  the  circumstances  existing  at  the  time  of  the  testa- 
tor's  death,  are  inconsistent  with  a  construction  of  the 
twentieth  clause  which  would  empower  and  direct  the 
trustees  to  control,  invest  and  reinvest  the  entire  residuary 
estate  and  to  collect  the  income,  dividends  and  profits 
accruing  and  arising  therefrom;  and  it  is  only  upon  the  in- 
come, dividends  and  profits  accruing  and  arising  from  "the 
said  residuary  estate,  and  said  trust  properties,  estates  and 
premises  respectively  and  the  investments  and  reinvest- 
ments of  the  same"  and  not  upon  the  estates  or  trust  prop- 
erties themselves,  that  said  taxes  and  expenses  of  the  home- 
stead estate  are  charged.  It  was  the  intention  of  the  testa- 
tor, clearly  expressed  by  the  positive  language  of  the  will. 
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(2)  that;  in  the  conditions  existing  at  the  time  of  his  death, 
certain  portions  of  the  residuary  estate  should  pass  out 
from  the  trusts,  and  that  the  trustees  should  not  collect  the. 
income  derived  from  such  portions.  This  expressed  inten- 
tion must  control  the  action  of  the  trustees  imless  such 
intention  is  clearly  modified  or  annulled  by  some  other 
provision  of  the  will,  or  unless  upon  an  examination  of  the 
whole  will  there  appears  an  implication  to  the  contrary  so 
plain  as  necessarily  to  require  this  apparent  intention  to 
be  disregarded.  The  will  provides:  "in  the  event  of  the 
failure  of  the  limitations  of  the  preceding  trust,  that  is  to 
say,  in  case  no  child  or  more  remote  issue  of  mine  shall 
be  living  at  my  death  .  .  .  then  my  said  trustees  shall 
stand  seized  of  all  and  singular  the  said  residuary  estate, 
real  and  personal  given,  bequeathed  and  devised  to  them 
.  .  .  as  aforesaid  and  all  investments  and  reinvest- 
ments .  .  .  thereof,  to. and  for  the  following  uses  and 
purposes,  that  is  to  say;"  and  the  testator  then  proceeds  to 
divide  up  the  residuary  estate  and  to  provide  for  an  im- 
mediate distribution  of  certain  portions  of  it.  The  trustees 
are  directed  among  other  things  "to  forthwith  transfer  and 
convey"  the  said  stock  in  the  four  manufacturing  com- 
panies aforesaid  to  the  testator's  brother,  John  Nicholas 
Brown,  for  his  own  use  forever,  if  living  and  if  not  to  his 
child  or  children  or  more  remote  issue.  This  positive  and 
explicit  direction  is  not  consistent  with  the  continuance 
of  a  control  of  said  shares  of  stock  by  said  trustees,  or  with 
a  power  in  them  to  sell  the  same  or  to  invest  or  reinvest  the 
proceeds  of  such  sale  or  to  collect  the  dividends  or  income 
accruing  upon  said  stock.  We  find  no  express  provision  of 
the  will  which  in  any  manner  modifies  this  explicit  direction 
to  forthwith  transfer  and  convey  said  shares  of  stock  to 
John  Nicholas  Brown  for  his  own  use  forever,  imless  it  be  the 
provision  in  the  nineteenth  clause  of  the  will,  the  exact 
meaning  of  which  is  not  altogether  clear,  directing  the  trustee 
to  collect  the  income  from  the  residuary  estate  and  trust 
properties,  respectively.    We  know  of  no  rule  of  construc- 
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tion  by  which  the  specific  direction  to  forthwith  transfer 
and  convey  said  shares  of  stock  would  be  hmited  or  con- 
trolled or  the  gift  cut  down  by  the  language  of  the  later 
general  direction  to  the  trustees,  to  collect  the  income  from 
the  residuary  estate  and  trust  properties. 

The  respondents  claim  that  it  is  a  necessary  implication 
from  the  will  as  a  whole  that  the  testator  did  not  intend  the 
expenses  of  the  homestead  estate  to  be  paid  solely  from  the 
income  of  the  two-foiui;h  parts  of  the  remaining  residuary 
personal  estate  now  held  by  the  trustees. 

The  testator  contemplated  the  possibility  of  just  the 
circumstances  which  developed,  namely,  that  he  should 
die  without  issue  surviving  him;  and  that  the  direction  to 
forthwith  transfer  and  convey  the  said  shares  of  stock  would 
become  operative  at  once.  If  the  testator  had  wished  that 
the  said  shares  of  stock  or  the  income  thereof  should  be 
charged  with  the  payment  of  a  portion  of  the  homestead 
expenses  he  could  easily  have  so  provided  in  express  terms; 
and  if  such  was  his  intention  it  is  unlikely  that  he  would  by 
inadvertence  have  omitted  a  provision  so  obviously  im- 
portant. 

We  have  already  determined,  in  this  opinion,  that  there 
is  no  express  provision  of  the  will  which  makes  a  charge 
upon  the  income  or  dividend  accruing  from  said  shares  of 
stock.  Is  there  a  necessary  implication  to  be  drawn  from 
the  will  that  the  testator  intended  to  make  such  a  charge; 
or  do  the  circumstances  as  they  developed  upon  the  testa- 
tor's death  require  the  court  of  necessity  to  find  that  there 
was  an  omission  by  inadvertence  which  the  court  must 
supply,  in  order  that  the  evident  intention  of  the  testator 
may  not  be  frustrated?  It  may  be  urged  as  quite  likely, 
if  the  testator  had  carefully  considered  the  matter,  that  he 
would  have  desired  that  the  income  of,  said  shares  of  stock 
should  bear  a  part  of  the  expenses  of  the  homestead  estate 
and  to  that  extent  relieve  the  income  of  the  portion  of  the 
residuary  estate  held  in  trust  for  his  wife;  but  this  con- 
sideration   is   based    entirely   upon    conjecture.     ''Courts 
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(3)  cannot  .  .  .  determine  by  mere  conjecture,  that  the 
testator  omitted  from  his  will  provisions  that  he  would  have 
incorporated  if  he  had  not  overlooked  probable  future 
occurrences,  and  undertake  to  rectify  such  omission,  for 
to  do  so  would  be  to  incorporate,  by  construction,  a  new 
clause  in  the  will.  This  would  not  only  be  contrary  to  the 
will  as  made,  but  would  be  making  a  new  will," — McFarland 
V.  McFarland,  177  111.  208.  This  estate  was  very  large. 
The  taxes  and  expenses  upon  the  homestead  estates  are 
small  as  compared  with  the  income  of  the  portions  of  the 
residuary  estate  still  in  the  hands  of  the  trustees.  It  is 
not  inherently  improbable  that  the  testator  desired  to  give 
said  shares  of  stock  to  his  brother  without  a  charge  upon 
them  although,  by  so  doing,  he  increased  to  some  extent  the 
burden  upon  other  portions  of  the  residuary  estate,  including 
those  portions  held  in  trust  for  his  wife  and  his  sister.  It 
was  clearly  the  intention  of  the  testator  that  his  widow 
should  have  the  use  and  occupation  of  the  homestead  estates 
free  from  rent  and  that  these  estates  should  be  exonerated 
from  the  payment  of  taxes  and  other  expenses;  but  it  is 
equally  clear  that  it  was  the  intention  of  the  testator  that 
the  income  of  one-fourth  part  of  the  remaining  residuary 
estate  held  in  trust  for  the  wife  should  in  any  event  bear  a 
portion  of  the  burden  of  the  taxes  and  other  expenses  not 
only  of  the  homestead  estates,  but  also  of  the  other  trust 
properties  and  should  also  pay  a  portion  of  the  compensa- 
tion of  the  trustees.  Thus  it  cannot  fairly  be  urged  that 
there  is  any  general  intention  to  be  found  in  the  will  favoring 
the  income  of  that  portion  of  the  residuary  estate  held  in 
trust  for  the  testator's  wife;  or  that  a  construction  which 
would  reUeve  the  income  from  said  shares  of  stock  and  thus 
increase  the  burden  upon  the  portion  held  in  trust  for  the 
wife  violates  any  general  intention  of  the  testator  expressed 
in  his  will. 

(4)  In  seeking  the  intention  of  the  testator  the  court  must 
consider  what  he  has  written  in  his  will;  and  nothing  is  to  be 
inferred  save  what  is  a  necessary  impUcation.    Lord  Eldon, 
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in  Wilkinson  v.  Adam,  1  Ves.  &  B.,  422,  at  page  465,  says: 
^*and  my  opinion  is,  that  such  intention  must  appear  by 
necessary  impUcation  upon  the  will  itself.  With  regard  to 
that  expression  'necessary  implication,'  I  will  repeat  what 
I  have  before  stated  from  a  note  of  Lord  Hardwicke's 
judgment  in  Coriton  v.  Helier;  that  in  construing  a  will 
conjecture  must  not  be  taken  for  implication;  but  necessary 
implication  means,  not  natural  necessity,  but  so  strong  a 
probability  of  intention,  that  an  intention  contrary  to  that 
which  is  imputed  to  the  testator,  cannot  be  supposed." 
In  Bishop  v.  McClelland,  44  N.  J.  Eq.  450,  the  court  says 
(p.  452):  "A  bequest  may  undoubtedly  arise  from  impli- 
cation, but  to  warrant  the  court  in  so  declaring,  there  must 
be  something  more  than  conjecture  to  support  its  declara- 
tion. The  implication  must  be  a  necessary  one.  The 
probability  of  an  intention  to  make  the  gift  implied  must 
appear  to  be  so  strong,  that  an  intention  contrary  to  that 
which  is  imputed  to  the  testator  cannot  be  supposed  to  have 
existed  in  his  mind.  A  construction  in  favor  of  a  gift  by 
implication  should  never  be  adopted,  except  in  cases  where, 
after  a  careful  and  full  consideration  of  the  whole  will,  the 
mind  of  the  judge  is  convinced  that  the  testator  intended 
to  make  the  gift."  In  Nash  v.  Smith,  17  Ves.  Jr.  28,  32,  the 
Master  of  the  Rolls,  Sir  William  Grant,  says:  "I  may 
perhaps  conjecture,  that  the  intention  of  this  testator 
is  very  insufficiently  expressed:  but  I  do  not  know,  that 
I  am  at  liberty  to  fill  up  the  blank,  which  he  has  left." 
What  has  been  said  concerning  the  claim  that  there  was  a 
charge  upon  the  income  of  the  said  shares  of  stock  to  con- 
tribute towards  the  expenses  of  the  homestead  estate  applies 
to  the  Uke  claim  as  to  the  income  from  the  two-fourth  parts  of 
the  testator's  remaining  residuary  personal  estate  paid  over  , 
to  Sophia  Augusta  Brown  and  to  John  Nicholas  Brown,  Jr. 
The  direction  of  the  will,  that  these  portions  of  the  residuary 
estate  shall  be  distributed,  is  equally  explicit  and  said  two- 
fourth  parts  are  respectively  to  be  assigned,  transferred  and 
paid  over  to  said  Sophia  Augusta  Brown  and  to  John  Nicholas 
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Brown,  if  living,  and  if  not  to  his  child,  children  or  remote 
issue  to  their  own  absolute  use  forever.  With  reference  to 
the  testator's  residuary  real  estate,  the  will  provides  that  in 
the  event  of  the  failure  of  issue  of  the  testator  the  trustees 
should  stand  seized  of  said  real  estate  to  the  use  of  John 
Nicholas  Brown,  if  living,  and  if  not  to  the  use  of  his  child, 
children  or  more  remote  issue.  There  is  no  charge  upon 
this  real  estate  or  upon  its  income,  rents,  and  profits  con- 
tained in  the  will  either  by  express  provision  or  by  necessary 
inference.  In  such  circumstance  the  rule  is  that  the  trust 
is  executed  by  the  statute  of  uses  and  that  the  legal  title  to 
the  real  estate  vested  at  once  in  John  Nicholas  Brown,  Jr., — 
Nightingale  v.  Hidden,  7  R.  I.  115;  Luther  v.  Haile,  10  R.  !• 
291;  Fish  v.  Prim,  16  R.  I.  566;  Sullivan  v.  Chambers, 
18  R.  I.  799. 

The  respondents  consider  the  authority  of  Fisher,  Peti- 
tioner, 19  R.  I.  53,  and  Barstow  v.  Thomas,  20  R.  I.  561,  as 
most  important  to  their  case  and  argue  that  the  doctrine 
there  involved  is  clearly  applicable  to  the  facts  of  the  suit  at 
bar.  In  Fisher,  Petitioner,  19  R.  I.  53,  a  testator  devised 
to  his  widow  a  lot  of  land  with  the  buildings  thereon  "for 
and  during  her  natural  life,  and  the  expenses  of  keeping 
the  same  in  repairs,  together  with  taxes,  shall  be  paid  out 
of  my  estate  by  my  executors  hereinafter  named."  He 
further  devised  and  bequeathed  to  his  wife  "the  income 
arising  from  one  undivided  quarter  part  of  all  my  estate 

.  .  .  until  my  youngest  son  then  living  shall  have 
attained  the  age  of  forty  years.''  He  then  provided  that 
"at  the  expiration  of  said  time"  the  property  be  di\dded 
into  four  equal  parts  and  distributed  to  his  wife  and  three 
sons.  He  made  no  provision  for  the  continued  pasnoaent 
by  his  executors  of  the  homestead  expenses  after  the  dis- 
tribution. This  court,  in  holding  the  provision  for  payment 
of  expenses  a  charge  upon  the  whole  of  the.  estate  in  the 
hands  of  the  executors,  says  that  it  is  a  reasonable  presump- 
tion that  "the  omission  to  except  from  the  division  of  his 
property  so  much  as  should  be  necessary  to  provide  for 
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repairs  and  taxes  on  the  Lockwood  street  estate  was  in- 
advertent," and  that  therefore  the  fourth  clause  requiring 
distribution  ''should  be  modified  to  this  extent,  and  that  so 
much  of  the  personal  estate  as  shall  be  required  to  enable 
the  administrator  to  pay  the  expenses  for  keeping  the  Lock- 
wood  street  estate  in  repair  and  the  taxes  assessed  against 
the  same,  as  provided  in  the  second  clause,  shall  remain 
undivided  in  the  hands  of  the  administrator,  to  be  held  by 
him  for  such  pa3rment.'' 

In  Barstow  v.  Thomas,  20  R.  I.  561,  there  was  a  devise 
to  the  testator's  wife  of  the  use,  occupation,  rents,  profits 
and  income  of  his  homestead  estate  ''free  from  all  taxes, 
assessments  and  any  and  all  expenses  for  repairs,  insurance 
and  otherwise."  The  testator  also  bequeathed  to  his  wife 
an  annuity.  "By  the  residuary  clause  he  gives,  bequeaths, 
and  devises  all  the  rest,  residue,  and  remainder  of  his  estate 
in  trust,  and  directs  the  trustees  to  take  possession  of  and  to 
stand  possessed  thereof  during  the  continuance  of  the 
trusts,  and  to  pay  therefrom  the  annuity  to  his  widow  and 
all  taxes,  assessments,  and  expenses  for  repairs  and  insiu'ance 
on  the  homestead  estate,  and  provides  that  when  the  period 
of  three  years  next  after  his  decease  has  expired,  that  the 
trusts  as  to  the  residue  and  remainder  of  the  estate  shall 
cease,  and  the  trustees  or  trustee  for  the  time  being  shall 
stand  seized  and  possessed  of  all  said  trust  estate,  'in  trust, 
to  pay  over,  transfer  and  convey  the  same,  subject  to  the 
pajnnent  of  the  annuity  aforesaid  given  to  my  said  wife, 
as  follows,  viz.:  One-sixth  part  to  each  of  my  children, 
namely,  ....  for  the  sole  use  of  them  respectively 
and  their  respective  heirs,  executors,  administrators  and 
assigns.'"  The  court  held  that  the  intent  of  the  testator, 
that  his  widow  should  occupy  the  homestead  estate  without 
being  required  to  pay  taxes,  assessments  and  expenses,  is 
controlling;  and  that  so  much  of  the  residuary  trust  estate 
as  was  necessary  to  pay  such  taxes,  assessments  and  ex- 
penses during  the  lifetime  of  the  widow  should  be  retained 
by  the  trustees  in  trust  for  such  payments  and  distributed 
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on  the  death  of  the  widow.  In  each  of  these  cases  the  general 
intention  of  the  testator  was  clear  that  the  taxes  and  expenses 
upon  the  homestead  estate,  devised  for  life  to  the  testator's 
widow,  should  be  paid  from  the  residuary  trust  estate; 
that  such  payments  were  to  continue  during  the  lifetime  of 
the  widow;  and  this  intent  of  the  testator  was  plainly  con- 
trolling. In  each  case,  however,  the  testator  had  provided  for 
a  distribution  of  his  entire  residuary  trust  estate  at  a  time 
which  might  be,  and  which  in  each  case  actually  was,  during 
the  lifetime  of  his  widow,  but  he  had  entirely  failed  to  make 
proper  reservations  or  provisions  for  carrying  out  his  con- 
trolling intention  in  the  event  of  such  distribution.  The 
coiui;  in  those  cases  was  obliged,  of  necessity,  to  provide  a 
fund  for  the  payment  of  the  homestead  expenses  in  order 
that  the  purpose  of  the  testator,  clearly  manifest,  should 
not  be  defeated.  If  the  circimistances  had  so  developed  in 
the  case  at  bar  that  the  entire. residuary  estate  had  passed 
out  of  the  trust,  the  court  would  be  confronted  with  a  like 
necessity  and  the  cases  of  Fisher j  PetUioner,  and  Barstow  v. 
Thomas,  would  become  pertinent  authority  for  the  con- 
sideration of  the  coiui;.  The  coiui;  in  the  two  cases  referred 
to  was  obliged  to  find  that  there  had  been  an  "omission"  in 
each  of  the  wills  under  consideration;  that  these  omissions 
were  inadvertent  and  then  the  court  assumed  to  modify 
certain  clauses  of  each  will  in  order  to  supply  these  omissions. 
Such  power  undoubtedly  exists  in  the  court,  but  it  will 
exercise  that  power  only  in  extraordinary  cases,  and  then  with 
the  greatest  caution,  when  the  necessity  is  clearly  presented 
to  the  court.  The  case  at  bar  in  the  state  of  facts  which 
actually  existed  at  the  testator's  death  does  not  present  cir- 
cumstances of  such  necessity.  It  was  the  testator's  inten- 
tion that  the  homestead  expenses  should  be  paid  from  the 
residuary  trust  estate,  and  that  is  all  that  we  can  say  with 
certainty  as  to  the  source  from  which  he  intended  such 
payments  to  be  made.  In  the  circumstances  which  de- 
veloped upon  the  testator's  death  certain  portions  of  the 
residuary  estate  passed  out  from  the  trust,  but  there  still 
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remained  in  the  trust  estate  a  very  large  amount,  the  income 
from  which  is  many  times  sufficient  to  pay  the  expenses  of 
the  homestead  estate.  To  pay  these  expenses  from  such 
income  conforms  to  the  expressed  intention  of  the  testator, 
that  said  expenses  should  be  paid  from  the  income  of  the 
residuary  trust  estate;  although  it  is  possible  to  conjecture 
that  he  may  not  have  desired  the  whole  of  said  expense  to  be 
paid  from  the  income  of  those  portions  only,  which  now  are 
in  the  hands  of  the  trustees.  However,  to  apply  the  doctrine 
of  Fisher  J  Petitioner  i  and  Barstow  v.  Thomas,  to  this  case  and 
to  modify  the  clauses  of  the  will  providing  for  the  transfer  of 
the  stock  and  other  portions  of  the  residuary  personal 
estate  to  John  Nicholas  Brown,  Jr.,  and  to  Sophia  Augusta 
Brown,  and  providing  for  the  immediate  vesting  of  the  title 
of  the  residuary  real  estate  in  John  Nicholas  Brown,  Jr., 
by  operation  of  law,  would  be,  "to  carry  the  doctrine  of 
implication,  which^is  always  resorted  to  with  caution  and 
even  fastidiousness  to  an  unreasonable  length,"  as  was  said 
in  Person  v.  Dodge,  23  Pick,  287.  Lord  Mansfield  is  re- 
ported to  have  said  in  Chapman  ex  d.  Oliver  v.  Brown,  3  Burr, 
at  1634,  ''A  court  of  Justice  may  construe  a  will;  and,  from 
what  is  expressed,  necessarily  imply  an  intent  not  particularly 
specified  in  words,  but  we  cannot,  from  arbitrary  conjecture, 
though  founded  upon  the  highest  degree  of  probability,  add 
to  a  will,  or  supply  the  omissions." 

We  are  of  the  opinion  that  the  transfer  of  the  stock  in 
the  four  manufacturing  companies  aforesaid  to  John  Nicholas 
Brown,  Jr.,  and  the  transfer  of  the  two-fourths  part  of  the 
remaining  residuary  personal  estate  to  Sophia  Augusta  Brown 
and  to  John  Nicholas  Brown,  Jr.,  was  in  accordance  with 
the  direction  of  the  will;  that  the  action  of  the  trustees  in 
permitting  the  guardian  of  the  estate  of  John  Nicholas 
Brown,  Jr.,  to  collect  the  rents  and  income  of  the  residuary 
real  estate  was  proper;  and  that  the  taxes  and  expenditures 
upon  or  in  respect  of  the  testator's  homestead  and  other 
estates  by  the  third  clause  of  his  will  devised  in  trust  for 
his  wife  are  properly  payable  from  the  income  of  so  much  of 
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the  residuary  personal  estate  only  as  was  transferred  to  and 
came  under  the  control  of  the  trustees  of  said  will. 

A  decree  may  be  presented  to  this  court  in  accordance 
with  the  above  opinion. 

James  Tillinghast,  Tillinghast  &  Collins,  for  complainants. 

Sheffield,  Levy  &  Harvey,  for  John  Nicholas  Brown. 

Edwards  &  Angell,  for  Sophia  Augusta  Sherman  and 
Georgette  Brown. 

EtLgene  A.  Kingman,  Robert  B.  Dresser,  Eliot  G.  Parkhursty 
of  counsel. 


Emile  Maertens  vs.  Alexander  W.  Scott. 

JULY  21,  1911. 
Present:    Dubois,  C.  J.,  Johnson,  Parkhiurst,  and  Sweetland,  J  J. 

Oamishment.    Stocks.    Jurisdiction.    Foreign  Corporations, 
Shares  in  a  foreign  corporation  having  no  duly  appointed  attorney  in  this  state 
cannot  be  reached  by  garnishment  of  certificates  in  the  possession  of  a  per- 
son in  this  state. 

Johnson,  J.,  dissenting. 

Assumpsit.  Heard  on  exceptions  to  decision  of  Superior 
Court,  overruling  demurrer  to  special  plea  and  overruled. 

Parkhurst,  J.  The  plaintiff,  a  resident  of  the  city  of 
Providence,  brought  his  action  in  assumpsit  against  the 
defendant,  a  resident  of  Salt  Lake  City,  in  the  state  of  Utah, 
and  sought  to  secure  jurisdiction  in  this  state  by  attaching 
his  personal  estate  in  the  hands  of  the  Rhode  Island  Hospital 
Trust  Company,  a  domestic  corporation.  At  the  time  of  the 
service  of  the  writ  there  was  no  personal  property  or  estate 
in  the  hands  or  possession  of  the  said  Rhode  Island  Hospital 
Trust  Company,  but  there  were  in  its  hands  and  possession 
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certain  certificates  of  stock  in  the  Scott  Mines  Company,  a 
Nevada  corporation.  Said  Scott  Mines  Company  had  never 
appointed  an  attorney  in  this  state  for  the  service  of  process, 
and,  other  than  as  above  stated,  there  was  no  further  service 
of  process  in  said  suit. 

The  defendant,  thereupon,  through  his  counsel,  filed  a 
special  appearance  for  the  purpose  of  determining  whether 
the  court,  to  which  the  writ  was  returnable,  had  any  juris- 
diction under  the  above  circumstances,  and,  within  the  time 
prescribed  by  law,  filed  his  plea  as  follows : 

"In  the  above  entitled  case  the  defendant,  appearing 
specially  for  the  purpose  of  this  Plea  and  for  that  purpose 
only,  comes  and  says :  That  the  plaintiff  ought  not  to  have  or 
maintain  his  illegal  action  aforesaid  against  the  said  defend- 
ant, because  he  says  that  the  plaintiff  herein  is  a  resident  of 
the  City  and  County  of  Providence  and  State  of  Rhode 
Island,  as  appears  in  the  Declaration  heretofore  filed  in  the 
above  cause;  that  the  defendant  is  a  resident  of  Salt  Lake 
City,  in  the  State  of  Utah;  that  the  only  service  made  upon 
the  defendant  in  the  above  case  was  the  sending  of  an 
attested  copy  of  the  writ  in  said  cause,  by  mail,  addressed  to 
the  said  defendant  at  P.  O.  Box  27,  Salt  Lake  City,  in  the  said 
State  of  Utah;  that  the  attachment  of  the  personal  estate 
of  the  said  defendant,  commanded  by  the  writ  in  said  cause 
was  sought  to  be  made  by  leaving  an  attested  copy  of  said 
writ,  having  endorsed  thereon  the  date  and  time  of  day  of 
such  service,  at  the  office  of  the  Rhode  Island  Hospital 
Trust  Company,  in  said  City  of  Providence,  in  the  hands  and 
possession  of  W.  A.  Gamwell,  the  Secretary  of  said  corpora- 
tion, and  by  paying  him  the  statutory  fee  for  attendance  and 
travel  as  such  Trustee;  that  there  was  no  property  or  estate 
of  the  said  defendant  in  the  hands  or  possession  of  the  said 
trustee  at  the  time  of  the  service  of  the  writ  in  said  cause,  but 
there  were  in  the  hands  and  possession  of  said  trustee  stand- 
ing in  the  name  of  the  defendant  at  the  time  aforesaid, 
certain  certificates  of  stock  of  the  Scott  Mines  Company,  a 
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foreign  corporation,  which  corporation  is  organized  under  the 
laws  of  the  State  of  Nevada;  that  the  said  certificates  repre- 
senting shares  of  stock  in  the  said  Scott  Mines  Company 
were  deposited  with  said  garnishee  for  the  term  of  one  year 
from  the  date  of  deposit,  which  year  expired  on  November  17, 
1909,  mider  and  by  virtue  of  a  certain  agreement  in  writing 
between  the  defendant  and  others  dated  September  16, 1908, 
a  copy  of  which  is  hereto  annexed,  made  a  part  hereof  and 
marked  "Defendant's  Exhibit  A;"  that  said  Scott  Mines 
Company  has  never  appointed  an  agent  or  attorney  with 
authority  to  accept  service  of  process  against  it  in  said  State 
of  Rhode  Island,  nor  for  any  other  purpose  therein;  and  that 
no  other  or  further  attachment  or  service  than  as  above 
stated  was  made  in  the  above  cause.  And  this  the  defendant 
is  ready  to  verify.  Wherefore  he  prays  judgment  whether 
this  Court  can  or  will  take  further  cognizance  of  the  action 
aforesaid." 

The  agreement,  "Defendant's  Exhibit  A."  annexed  to  the 
above  plea  and  made  a  part  thereof  reads  as  follows: 

"THIS  MEMORANDUM  OF  AGREEMENT  made  and 
entered  into  this  sixteenth  day  of  September,  1908,  by  and 
between  Alexander  W.  Scott,  of  Salt  Lake  City,  Utah, 
Party  of  the  first  part,  BOSTON  &  PIOCHE  MINING 
&  DEVELOPMENT  COMPANY,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State  of  Maine, 
party  of  the  second  part,  and  the  RHODE  ISLAND  HOS- 
PITAL TRUST  COMPANY,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Rhode  Island, 
party  of  the  third  part,  WITNESSETH: 

"Whereas,  the  party  of  the  second  part  is  the  owner  of 
certain  shares  of  the  capital  stock  of  the  Boston  &  Pioche 
Mining  Company,  a  corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  Territory  of  Arizona,  and  the  party 
of  the  first  part  is  willing  to  buy,  and  the  party  of  the 
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second  part  to  sell,  certain  of  said  shares,  as  hereinafter  set 
forth;  and 

"Whereas,  the  party  of  the  first  part  is  about  to  organize 
a  mining  company  as  hereinafter  set  forth,  and  the  party  of 
the  second  part  is  willing  to  exchange  the  remainder  of  its 
shares  in  the  capital  stock  of  the  said  Boston  &  Pioche 
Mining  Company  for  shares  in  said  new  company  on  the 
terms  hereinafter  set  forth: 

"Now,  Therefore,  in  consideration  of  the  premises  and 
of  the  covenants  and  acts  of  the  respective  parties  herein- 
after expressed,  the  parties  aforesaid  have  covenanted  and 
agreed,  and  do  by  these  presents  covenant  and  agree  to  and 
with  each  other  as  follows: 

"First:  The  party  of  the  first  part  has  bought  from  the 
party  of  the  second  part  six  thousanid  five  hundred  and 
ninety-six  (6,596)  shares  of  the  capital  stock  of  said  BOS- 
TON &  PIOCHE  MINING  COMPANY  at  the  agreed  price 
of  eighty  cents  (80c)  per  share,  and  has  paid  therefor  to  the 
party  of  the  second  part  the  sum  of  five  thousand  two  hun- 
dred seventy-six  and  80-100  dollars  ($5,276.80)  in  full  there- 
fore, the  receipt  whereof  is  hereby  acknowledged  by  said 
party  of  the  second  part. 

"Second:  The  party  of  the  first  part  shall  cause  to  be 
organized  a  corporation,  under  the  laws  of  Utah,  Nevada  or 
Arizona,  as  he  shall  see  fit,  under  the  name  of  '  Scott  Mines 
Company,'  having  a  capital  stock  of  five  million  dollars 
($5,000,000.)  divided  into  five  million  (5,000,000)  shares  of 
the  par  value  of  one  dollar  each,  which  shall  be  full  paid  and 
non-assessable,  and  the  party  of  the  first  part  covenants  and 
agrees  that  the  whole  of  said  five  million  shares,  except  not 
over  one  hundred  and  fifty  thousand  (150,000)  thereof  for 
promoter's  shares,  shall  be  held  in  the  treasury  of  such  new 
company  and  be  disposed  of  only  for  its  corporate  purpose. 

"Third:  The  party  of  the  second  part  shall  deposit 
forthwith  with  the  party  of  the  third  part  three  hundred 
and   ninety-two   thousand   nine   hundred   and   ninety-six 
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(392,996)  shares  of  the  capital  stock  of  said  Boston  &  Pioche 
Mining  Company,  being  the  entire  remainder  of  the  shares  of 
said  stock  held  by  said  party  of  the  second  part,  in  escrow, 
to  be  deUvered  to  the  party  of  the  first  part  as  hereinafter 
provided. 

''Fourth:  The  party  of  the  first  part  shall  deposit 
with  said  party  of  the  third  part,  so  soon  as  said  Scott  Mines 
Company  shall  be  incorporated  and  its  shares  issued,  and  at 
all  events  within  sixty  days  hereafter,  certificates  for  full 
paid  and  non-assessable  stock  of  said  Scott  Mining  Company 
in  the  name  of  the  party  of  the  second  part  and  for  the  follow- 
ing amounts  respectively;  one  certificate  for  seven  (7)  shares; 
one  certificate  for  one  hundred  eighty-eight  thousand  six 
hundred  and  ninety-  four  (188,694)  shares;  one  certificate  for 
three  thousand  eight  hundred  and  fourteen  (3,814)  shares; 
one  certificate  for  eight  thousand  two  hundred  and  sixty- 
nine  (8,269)  shares;  one  certificate  for  four  thousand  one 
hundred  and  thirty-five  (4,135)  shares;  one  certificate  for 
thirteen  thousand  six  hundred  and  seventy  (13,670)  shares; 
one  certificate  for  thirty-three  thousand  and  sixty  (33,060) 
shares;  one  certificate  for  twenty-four  thousand  seven  hun- 
dred and  ninety-one  (24,791)  shares;  one  certificate  for  one 
hundred  and  fifty-three  (153)  shares;  one  certificate  for 
eleven  thousand  four  hundred  and  forty-two  (11,442) 
shares;  one  certificate  for  one  thousand  nine  hundred  and 
seven  (1,907)  shares;  one  certificate  for  seventy-six  thousand 
two  hundred  and  eighty  (76,280)  shares;  one  certificate  for 
twenty-six  thousand  seven  hundred  and  sixty-seven 
(26,767);  one  certificate  for  seven  (7)  shares.  Said  certi- 
ficates shall  be  endorsed  in  blank  by  the  party  of  the  second 
part.  Upon  receiving  such  deposit  said  party  of  the  third 
part  shall  deliver  to  said  party  of  the  first  part  all  certificates 
of  shares  of  stock  of  said  Boston  &  Pioche  Mining  Company 
deposited  with  it  as  aforesaid.  Said  certificates  of  stock 
in  said  Scott  Mines  Company  shall  he  held  and  retained 
by  said  party  of  the  third  part  for  the  term  of  one  year  next 
after  date  of  the  deposit  thereof,  unless  by  resolution  of  the 
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board  of  directors  of  said  Scott  Mines  Company  consent 
43hall  be  given  for  their  delivery,  to  the  persons  entitled 
thereto,  before  the  expiration  of  that  time.  Said  party  of 
the  third  part  shall  further  issue  to  the  party  of  the  second 
part  or  to  such  persons  and  in  such  amounts  respectively  as 
the  party  of  the  second  part  shall  direct,  certificates  of  de- 
posit evidencing  its  or  their  right  to  said  shares  which  certifi- 
cates shall  not  be  and  shall  express  that  they  are  not  trans- 
ferable or  negotiable. 

''Fifth:  At  the  expiration  of  one  year  after  the  time 
of  said  deposit  of  said  shares  of  said  Scott  Mines  Company, 
or  sooner,  upon  the  consent  of  said  Scott  Mines  Company 
expressed  as  aforesaid,  said  party  of  the  third  part  shall,  upon 
the  surrender  to  it  of  said  certificates  of  deposit,  respectively 
issue  and  deliver  said  original  certificates  of  stock  to  the 
holders  of  certificates  of  deposit  for  the  same.  All  dividends 
declared  in  the  meantime  shall  be  payable  to  the  holders  of 
such  certificates  of  deposit. 

"Sixth:  The  party  of  the  first  part  further  agrees  that 
every  other  holder  of  stock  of  said  Boston  &  Pioche  Mining 
Company,  who  shall  desire  to  do  so,  may,  within  thirty  days 
next  after  deposit  with  said  party  of  the  third  part  of  said 
shares  of  said  Scott  Mines  Company,  deposit  with  said 
party  of  the  third  part  his  certificate  for  shares  of  said  Boston 
&  Pioche  Mining  Company,  duly  endorsed  in  blank,  upon 
the  same  terms  and  conditions  as  are  hereinbefore  expressed 
with  respect  to  the  shares  of  the  party  of  the  second  part,  and 
that  the  party  of  the  first  part  will,  within  thirty  days  next 
after  said  deposit,  cause  to  be  deposited  with  said  party  of  the 
third  part  a  certificate  for  an  equal  number  of  shares  of  said 
Scott  Mines  Company  in  the  name  of  said  depositor.  Upon 
receiving  such  deposit  the  party  of  the  third  part  shall 
deliver  to  the  party  of  the  first  part  the  certificate  of  stock 
of  said  Boston  and  Pioche  Mining  Company  and  shall  issue 
to  such  depositor  a  certificate  of  deposit  therefor  in  the  same 
form  as  the  certificates  issued  to  the  party  of  the  second  part 
hereunder. 
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Seventh:  The  party  of  the  first  part  shall  also  deposit 
with  the  party  of  the  third  part  a  certificate  for  the  150^000 
promoter's  shares  of  said  Scott  Mines  CJompany  upon  the 
same  terms  and  for  the  same  period  as  the  shares  mentioned 
in  article  fourth  hereof,  and  the  party  of  the  third  part  sfiaQ 
issue  to  him  a  like  certificate  of  deposit  thereof. 

"Eighth:  The  party  of  the  first  part  further  guarantees 
and  agrees  to  and  with  the  party  of  the  second  part,  if 
said  Scott  Mines  Company  shall  exchange  any  of  its  shares 
for  any  shares  of  the  capital  stock  of  the  Rawhide  Northern 
Consolidated  Mines  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Nevada,  such  exchange 
shall  be  made  at  the  rate  of  not  less  than  three  shares  of 
said  Rawhide  Northern  Consolidated  Mines  Company  for 
each  share  of  said  Scott  Mines  Company,  and  that  all  the 
stock  of  said  Scott  Mines  Company  issued  upon  such 
exchange  shall  be  deposited  and  held  in  the  same  manner  in 
which  the  shares,  which  are  hereinbefore  provided  to  be 
issued  in  exchange  for  the  stock  of  said  Boston  &  Pioche 
Mining  Company,  are  to  be  held  and  for  the  same  period. 

"Ninth:    The  party  of  the  third  part  accepts  the  duties 
and  obligations  conferred  upon  it  by  this  agreement,  but 
I  it  is  expressly  agreed  that  it  shall  not  be  liable  except  for 

I  its  own  willful  negligence  or  default  in  acting  hereunder. 

"In  Witness  Whereof,  the  party  of  the  first  part  does 
hereunto  set  his  hand  and  seal,  and  the  parties  of  the  second 
and  third  parts  have  caused  these  presents  to  be  signed  by 
their  respective  officers  thereunto  duly  authorized,  and  their 
corporate  seals  to  be  hereto  affixed,  the  day  and  year  first 
above  written. 

(Signed)  Alexander  W.  Scott,     (Seal) 

Boston  &  Pioche  Mining  &  Developing  Co., 
By  Charles  S.  MiUer,  Pres. 
Rhode  Island  Hospital  Trust  Company, 
By  H.  J.  WeUs,  PresL 
(Seal  of  R.  I.  H.  T.  Co.) 
Seal  of  B.  &  P.  M.  &  D.  Co. 
Witness  to  all  three: 
H.  A.  Hunt." 
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To  this  plea  the  plaintiff  demurred,  and,  after  argument 
thereon,  the  Superior  Court  overruled  the  demmrer,  sus- 
tained the  plea  and  dismissed  the  suit  for  want  of  juris- 
diction. The  plaintiff  excepted  to  said  decision  and  has  duly 
prosecuted  his  exceptions  to  this  court,  and  as  a  basis  of  his 
exceptions  alleges  the  following  reasons:  (1)  Because  cer- 
tificates of  stock  of  a  foreign  corix)ration,  which  are  in  the 
hands  and  possession  of  a  resident  of  this  state,  are  subject 
to  garnishment;  (2)  Because  certificates  of  stock  are 
personal  property,  and  are  subject  to  garnishment;  (3) 
Because  said  decision  is  contrary  to  law. 

The  parties  have  argued  this  case  as  if  the  only  question 
involved  was  whether  shares  or  certificates  of  stock  of  a 
foreign  corporation,  owned  by  a  non-resident,  are  subject  to 
attachment  in  this  jurisdiction  by  process  of  garnishment, 
served  upon  the  Trust  Company  having  the  actual  manual 
custody  of  the  certificates,  or  whether  the  situs  of  the  stock 
for  the  purpose  of  attachment  is  the  situs  of  the  corporation 
whose  shares  are  thus  sought  to  be  attached.  We  find, 
however,  that  there  is  an  underlying  question,  arising  from 
the  nature  of  the  agreement  "Defendant's  Exhibit  A,'' 
under  which  the  Rhode  Island  Hospital  Trust  Company 
holds  the  certificates  of  stock  which  are  sought  here  to  be 
held  under  the  process  of  garnishment.  By  reference  to  that 
agreement  it  is  plain  that  the  primary  purpose  thereof  is  to 
effect  an  exchange  of  certain  shares  of  stock  in  a  corporation 
to  be  organized,  to  wit,  the  Scott  Mines  Company,  for  certain 
shares  of  stock  of  a  corporation  previously  organized  and 
existing,  to  wit,  shares  in  the  Boston  &  Pioche  Mining  Co. 
of  Arizona,  which  are  said  to  be  held  by  the  Boston  &  Pioche 
Mining  and  Development  Co.  of  Maine;  and  it  is  agreed 
(Art.  "Third")  that  the  last  mentioned  company,  party  of 
the  second  part,  shall  deposit  392,996  shares  of  the  capital 
stock  of  the  Boston  &  Pioche  Mining  Co.  with  the  Rhode 
Island  Hospital  Trust  Co.  in  escrow,  to  be  delivered  to  the 
party  of  the  first  part,  (Scott,  the  defendant.) 
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By  Article  ''Fourth,"  Scott  (the  defendant)  agrees  to 
deposit  with  the  Trust  Company  fourteen  certificates  of  stock 
in  the  Scott  Mines  Co.  (when  incorporated  and  within 
sixty  days  after  date  of  agreement)  which  aggregate  the  same 
number  of  shares,  viz. :  (392,996)  as  are  to  be  deposited  by  the 
Boston  &  Pioche  Mining  and  Development  Co. ;  and  the 
Scott  Mines  Co*  certificates  are  expressly  to  be  issued  "in 
the  name  of  the  party  of  the  second  part"  (Boston  &  Pioche 
Mining  and  Development  Co.)  and  are  to  "be  endorsed  in 
blank  by  the  party  of  the  second  part."  And  upon  deposit 
with  the  Trust  Company  of  the  Scott  Mines  Co.  certificates, 
the  Trust  Company  is  to  deliver  to  Scott  all  certificates  of 
stock  of  Boston  &  Pioche  Mining  Co.  deposited  with  it; 
and  to  hold  the  certificates  of  stock  in  the  Scott  Mines  Co. 
for  one  year  after  deposit,  unless  consent  to  their  delivery  is 
given  before  that  time  by  the  Board  of  Directors  of  the  Scott 
Mines  Co.  The  agreement  does  not  disclose  the  names  of  the 
persons  to  whom  these  certificates  of  stock  are  to  be  ulti- 
mately deUvered  but  it  is  to  be  noted  that  up  to  this  point 
there  is  no  provision  for  the  deposit  with  the  Trust  Company 
of  any  shares  of  stock  in  the  Scott  Mines  Co.  in  the  name  of 
Scott  the  defendant  or  to  be  delivered  to  him.  He  is  only 
entitled  to  receive  the  shares  in  the  Boston  &  Pioche 
Mining  Co. 

By  the  "Fifth"  Article  of  the  agreement,  it  is  provided 
that  at  the  expiration  of  one  year  after  the  deposit  of  the 
certificates,  or  sooner  upon  consent  of  the  Scott  Mines  Co., 
the  Trust  Company  is  to  deUver  the  certificates  held  by  it, 
for  shares  in  the  Scott  Mines  Co.  to  persons  (undisclosed) 
surrendering  certificates  of  deposit  for  such  shares. 

There  are  further  similar  provisions  for  exchange  of 
other  shares  (by  Article  "Sixth")  of  the  Boston  and  Pioche 
Mining  Co.  and  Scott  Mines  Co.  if  the  shareholders  see  fit 
to  avail  themselves  of  them;  and  certain  other  agreements 
regarding  possible  exchanges  of  stock  in  the  Rawhide  North- 
ern Consolidated  Mines  Company  (by  Article  "Eighth"), 
discussion  of  which  in  detail  is  not  now  material. 
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There  is  also  provision  (by  Paragraph  "Seventh")  requir- 
ing the  party  of  the  first  part  (defendant  Scott)  to  deposit 
with  the  Trust  Company  a  certificate  for  150,000  promoter's 
shares  of  the  Scott  Mines  Co.  upon  the  same  terms  and  for 
the  same  period  as  provided  in  Article  "Fourth,"  "and  the 
party  of  the  third  part"  (the  Trust  Company)  "shall  issue 
to  him  a  like  certificate  of  deposit  thereof."  These  pro- 
moter's shares  are  mentioned  in  Article  "Second"  of  the 
agreement,  but  it  nowhere  appears  that  they  belong  to 
Scott,  the  defendanjt,  or  are  to  be  issued  in  his  name,  nor 
does  it  appear  that  the  certificate  of  deposit  to  be  issued  to 
him  by  the  Trust  Company,  under  Article  "Fourth,"  is  to  be 
issued  for  his  benefit,  or  whether  or  not  he  has  any  interest 
therein  or  whether  or  not  their  issue  is  solely  for  the  benefit 
of  Scott,  or  for  his  benefit  with  others  undisclosed,  or  to  him 
as  trustee  for  himself  and  others  imdisclosed  or  solely  for 
the  benefit  of  other  persons  undisclosed. 

The  plaintiff,  by  process  of  garnishment,  served  upon  the 
Rhode  Island  Hospital  Trust  Company,  attempts  to  attach 
the  certificates  for  shares  of  stock  in  the  Scott  Mines  Com- 
pany which  are  held  on  deposit  by  the  Trust  Company 
standing  in  the  name  of  the  defendant  Alexander  W.  Scott. 

The  first  affidavit  filed  by  said  Trust  Company  is  dated 
Nov.  23,  1909,  and  is  as  follows: 

Superior  Court, 

"Providence,  Sc. 
Emile  Maertens 


vs. 
Alexander  W.  Scott. 


FNo. 


Trustee's  Affidavit. 

"I,  WILLIAM  A.  GAMWELL,  on  oath  depose  and  say 
that  I  reside  in  the  City  of  Providence  and  am  the  secretary 
of  the  RHODE  ISLAND  HOSPITAL  TRUST  COMPANY 
and  the  officer  of  said  Trust  Company  upon  whom  was  served 
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a  copy  of  the  writ  in  the  above  entitled  cause  for  the  purpose 
of  attachixig  the  personal  property  of  the  defendant  in  the 
hands  and  possession  of  said  Trust  Company. 

"At  the  time  of  the  service  of  said  copy,  the  said  Rhode 
Island  Hospital  Trust  Company  held  in  its  possession  a 
large  number  of  certificates  of  stock  of  the  Scott  Mines 
Company,  a  corporation  organized  under  the  laws  of  the 
State  of  Nevada,  deposited  with  it  under  an  agreement  in 
writing  between  the  defendant  and  others  dated  September 
16th,  1908,  to  be  held  by  it  until  one  year  after  the  deposit 
with  it  of  said  certificates,  which  year  expired  on  November 
17,  1909.  And  from  time  to  time  as  said  certificates  of  stock 
were  deposited  with  it,  said  Trust  Company  had  issued  re- 
ceipts therefor  in  such  names  as  it  was  instructed  by  the 
parties  to  said  deposit  agreement,  all  of  which  were  in  the 
following  form,  the  blanks  being  duly  filled  in  each  instance, 
namely: — 

"  Trovidence,  R.  I.,  1909. 


"'  Rhode  Island  Hospital  Trust  Company 
hereby  acknowledge  to  have  received  certificate  No. 
for  


shares  of  the  SCOTT  MINES  COMPANY  of  Nevada, 
standing  in  your  name,  deposited  with  said  Trust  Company 
in  accordance  with  an  agreement  of  September  16th,  1908, 
between  Alexander  W.  Scott  and  others. 

"  '  This  receipt  not  transferable  or  negotiable 
"  'Rhode  Island  Hospital  Trust  Company, 
President.' 

''At  the  time  of  the  service  of  the  copy  of  said  writ  as 
aforesaid,  said  Trust  Company  held  certificates  of  stock 
in  said  Scott  Mines  Company  issued  in  the  name  of  the  said 
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defendant  for  369,098  shares  for  which  it  had  issued  numer- 
ous receipts  in  the  form  aforesaid  in  the  name  of  the  said 
defendant  and  also  held  a  further  certificate  of  said  Scott 
Mines  Company  for  76,280  shares  issued  in  the  name  of  the 
Boston  &  Pioche  Mining  &  Development  Company  and 
assigned  in  blank  by  said  Boston  &  Pioche  Mining  &  Develop- 
ment Company,  and  had  issued  its  receipt  therefor  in  the 
form  aforesaid  to  the  said  defendant  in  accordance  with 
instructions  received  by  it  to  that  effect.  And  this  deponent 
is  informed  and  believes  that  since  the  issue  of  said  receipts 
as  aforesaid,  the  said  defendant  has  transferred  some  of  said 
receipts  to  other  persons,  but  is  ignorant  of  the  details  of 
such  transfers  and  of  the  rights,  if  any,  legal  or  equitable, 
which  such  transfers  may  have  given  to  the  holders  thereof 
against  the  said  Rhode  Island  Hospital  Trust  Company  and 
to  said  certificates  of  stock  of  the  said  Scott  Mines  Company 
held  by  it  as  aforesaid. 

''And  this  deponent  further  says  that  since  the  service 
of  the  copy  of  said  writ  upon  him,  the  said  plaintiff  has 
released  from  the  attachment  made  thereby  a  total  of 
180,000  shares  of  said  stock  of  said  Scott  Mines  Company, 
leaving  a  balance  of  265,378  of  said  shares,  including  the 
certificate  aforesaid  issued  in  the  name  of  said  Boston  & 
Pioche  Mining  &  Developing  Company,  in  the  hands  and 
possession  of  said  Trust  Company,  for  which  it  has  issued  its 
receipts  in  the  name  of  said  defendant. 

''And  otherwise  than  as  above  stated  the  said  Rhode 
Island  Hospital  Trust  Company  at  the  time  of  the  service  of 
the  copy  of  said  writ  had  none  of  the  personal  estate  of  the 
said  defendant  in  its  hands  or  possession,  either  directly  or 
indirectly. 

Wm.  a.  Gamwell 

"Subscribed  and  sworn  to  by  William  A.  Gamwell  at 
Providence  this  23d  day  of  November,  A.  D.  1909. 

Before  me, 
(Seal)  William  R.  Tillinghast 

Notary  Pvhlic. 
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''And  said  Trust  Company  appears  and  answers  said 
action  as  above  and  asks  the  court  to  determine  whether  it 
is  properly  chargeable  as  trustee  of  the  said  defendant,  and 
if  so,  to  what  extent. 

By  its  attorneys, 

James  Tillinghast 
tillinghast  &  collins.'^ 

The  second  aflSdavit,  dated  December  1,  1909, 
(Trustee's  Amended  Affidavit),  is  as  follows: 

''Providence,  Sc.  Superior  Court. 

Emile  Maertens 

vs. 
Alexander  W.  Scott. 

"Trustee's  Amended  Affidavit. 

"I,  William  A.  Gamwell,  on  oath  depose  and  say  that  I 
reside  in  the  city  of  Providence  and  am  the  secretary  of 
the  RHODE  ISLAND  HOSPITAL  TRUST  COMPANY 
and  the  oflScer  of  said  Trust  Company  upon  whom  was  served 
a  copy  of  the  writ  in  the  above  entitled  cause  for  the  purpose 
of  attaching  the  personal  property  of  the  defendant  in  the 
hands  and  possession  of  said  Trust  Company. 

"At  the  time  of  the  service  of  said  copy,  the  said  Rhode 
Island  Hospital  Trust  Company  held  in  its  possession  a 
large  number  of  certificates  of  stock  of  the  Scott  Mines 
Company,  a  corporation  organized  under  the  laws  of  the 
State  of  Nevada,  deposited  with  it  under  an  agreement  in 
writing  between  the  defendant  and  others  dated  September 
16th,  1908,  to  be  held  by  it  until  one  year  after  the  deposit 
with  it  of  said  certificates,  which  year  expired  on  November 
17,  1909.  And  from  time  to  time  as  said  certificates  of 
stock  were  deposited  with  it,  said  Trust  Company  had  issued 
receipts  therefor  in  such  names  as  it  was  instructed  by  the 
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parties  to  said  deposit  agreement,  all  of  which  were  in  the 
following  form,  the  blanks  being  duly  filled  in  each  instance, 
namely: — 

"  Trovidence,  R.  I.,  1909. 


'"Rhode  Island  Hospital  Trust  Company 
hereby  acknowledges  to  have  received  certificate  No . 

for , 


shares  of  the  Scott  Mines  Company  of  Nevada,  standing  in 
your  name,  deposited  with  said  Trust  Company  in  accord- 
ance with  an  agreement  of  September  16th,  1908,  between 
Alexander  W.  Scott  and  others. 

^^'This  receipt  not  transferable  or  negotiable 

"  'Rhode  Island  Hospital  Trust  Company, 

President.' 

"At  the  time  of  the  service  of  the  copy  of  said  writ  as 
aforesaid,  said  Trust  Company  held  certificates  of  stock  in 
said  Scott  Mines  Company  issued  in  the  name  of  the  said 
defendant  for  369,098  shares  for  which  it  had  issued  numer- 
ous receipts  in  the  form  aforesaid  in  the  name  of  the  said 
defendant  and  also  held  a  further  certificate  of  said  Scott 
Mines  Company  for  76,280  shares  issued  in  the  name  of  the 
Boston  &  Pioche  Mining  and  Developing  Company  and 
assigned  in  blank  by  said  Boston  &  Pioche  Mining  &  Develop- 
ment Company,  and  had  issued  its  receipt  therefor  in  the 
form  aforesaid  to  the  said  defendant  in  accordance  with 
instructions  received  by  it  to  that  effect.  And  this  deponent 
further  says  that  said  Trust  Company  was  informed  by  the 
defendant  prior  to  the  date  of  the  service  of  the  copy  of  said 
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writ  that  he  had  assigned  256,280  shares  of  the  stock  of  said 
Scott  Mines  Company  represented  by  certain  of  said  re- 
ceipts, including  that  representing  those  shares  issued  to 
said  Boston  &  Pioche  Mining  &  Developing  Company  as 
aforesaid,  to  his  wife,  Jessie  L.  Scott,  and  a  writing  purporting 
to  be  an  assignment  and  transfer  of  said  shares  signed  by  the 
defendant  was  received  by  the  said  Trust  Company  from  the 
said  Jessie  L.  Scott  at  about  the  same  time  that  it  was  notified 
thereof;  and  that  said  defendant  also  transferred  others  of 
said  receipts  to  other  persons,  making  a  total  of  436,280  shares 
so  assigned  to  the  knowledge  of  this  deponent  and  leaving 
unassigned  so  far  as  this  deponent  or  said  Trust  Company 
knows  9,098  of  said  shares.  But  this  deponent  and  said 
Trust  Company  are  ignorant  of  the  details  of  such  transfers 
and  of  the  rights,  if  any,  legal  or  equitable,  which  such 
transfers  may  have  given  to  the  holders  thereof  against  the 
said  Rhode  Island  Hospital  Trust  Company  and  to  said 
certificates  of  stock  of  the  said  Scott  Mines  Company  held 
by  it  as  aforesaid. 

"And  this  deponent  further  says  that  since  the  service 
of  the  copy  of  said  writ  upon  him  as  aforesaid,  the  said 
plaintiff  has  released  from  the  attachment  made  thereby 
a  total  of  180,000  shares  of  said  stock  of  the  said  Scott  Mines 
Company,  represented  by  certificates  and  receipts  other 
than  those  purporting  to  be  assigned  to  the  said  Jessie  L. 
Scott,  as  aforesaid. 

"And  otherwise  than  as  above  stated  the  said  Rhode 
Island  Hospital  Trust  Company  at  the  time  of  the  service  of 
the  copy  of  said  writ  had  none  of  the  personal  estate  of  the 
said  defendant  in  its  hands  or  possession,  either  directly  or 
indirectly. 

Wm.  a.  Gamwell 

"Subscribed  and  sworn  to  by  WilUam  A.  Gamwell  at 
Providence  this  1st  day  of  December,  A.  D.  1909. 

"Before  me. 

"William  R.  Tillinghast 

Notary  Pvhlic 
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"And  said  Trust  Company  appears  and  answers  said 
action  as  above  and  asks  the  court  to  determine  whether  it 
is  properly  chargeable  as  trustee  of  the  said  defendant,  and 
if  so,  to  what  extent. 

' '  By  its  attorneys, 

'*  James  Tillinghast 

"TiLLINGHAST  &  COLLINB." 

The  "Trustee's  Supplemental  Affidavit,"  dated  March  14, 
1910,  is  as  follows: 

"Providence,  Sc.  Superior  Court. 

Emile  Maertens 

vs. 
Alexander  W.  Scott. 

"Trustee's  Supplemental  Affidavft. 

"I,  William  A.  Gamwell,  on  oath  depose  and  say  that  I 
am  the  Secretary  of  the  Rhode  Island  Hospital  Trust  Com- 
pany and  the  same  person  who  made  the  amended  trustee's 
affidavit  in  the  above  entitled  cause  on  December  1,  1909; 
and  I  further  say  that  since  the  making  of  said  amended 
affidavit  the  said  Rhode  Island  Hospital  Trust  Company  has 
been  notified,  by  the  Scott  Mines  Company  mentioned  in 
said  amended  affidavit,  that  its  Board  of  Directors  had 
passed  a  vote  instructing  the  Secretary  of  said  Company  to 
cancel  certificate  No.  20  for  150,000  shares  of  its  capital 
stock  as  well  as  other  certificates  not  held  by  said  Rhode 
Island  Hospital  Trust  Company,  and  to  refuse  any  transfer 
of  the  same  if  they  should  be  presented  to  him,  on  the  ground 
that  the  said  A.  W.  Scott  had  issued  said  certificates  without 
any  authority  from  the  Board  of  Directors  and  without 
any  consideration  therefor.  And  this  deponent  further  says 
that  the  150,000  shares  of  stock  represented  by  said  certifi- 
cate No.  20  are  a  portion  of  the  256,280  shares  assigned  by 
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the  said  A.  W.  Scott  to  his  said  wife,  Jessie  L.  Scott,  as 
stated  in  his  said  amended  affidavit. 

**W.  A.  Gamwell. 

''Subscribed  and  sworn  to  by  William  A.  Gamwell  at 
Providence  this  14th  day  of  March,  A.  D.  1910. 

''Before  me 
"William  R.  Tillinghast 

'^'Notary  Public. 

"  And  said  Trust  Company  asks  the  Court  to  determine 
whether  it  is  properly  chargeable  as  trustee  of  the  said 
defendant,  and  if  so,  to  what  extent, 

"By  its  attorneys, 

"James  Tillinghast 

' '  Tillinghast  &  Collins.  ' ' 

By  these  affidavits  it  appears: 

1.  That  at  the  time  of  service  of  the  writ  (October  4, 
1909),  the  Trust  Company  was  not  under  obligation  to 
deliver  any  certificate  of  stock  in  the  Scott  Mines  Co.  to  any 
person  whomsoever,  since  the  period  of  one  year  from  the 
date  of  deposit  had  not  expired,  and  would  not  expire  tmtil 
November  17, 1909,  more  than  six  weeks  after  date  of  service ; 

2.  That  while  it  held  certificates  for  a  very  large  number 
of  shares  in  the  Scott  Mines  Co.  standing  in  the  name  of  the 
defendant,  it  does  not  appear  by  what  authority  such  cer- 
tificates were  issued  in  the  name  of  the  defendant,  or  re- 
ceived by  the  Trust  Company  standing  in  his  name,  when 
the  agreement  (Exhibit  A.)  expressly  provides  that,  as  to 
392,996  shares  of  said  stock,  they  are  to  be  issued  in  the  name 
of  the  Boston  &  Pioche  Mining  &  Development  Company  and 
by  it  endorsed  in  blank  (See  Article  "Fourth,"  Exhibit  A.); 

3.  That  the  trustee  is  informed  and  beUeves  that  defend- 
ant has  transferred  some  of  the  receipts  to  other  persons 
(unknown  to  the  trustee)  and  whose  rights  legal  or  equitable 
are  unknown; 
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4.  That  the  Trustee  prior  to  service  of  the  writ  received 
notice  from  Scott  the  defendant  that  he  had  assigned 
256,280  shares  of  the  stock  of  the  Scott  Mines  Co.  represented 
by  certain  of  said  receipts,  including  that  representing  76,280 
shares  issued  to  the  Boston  &  Pioche  Mining  and  Develop- 
ment Company,  to  his  wife  Jessie  L.  Scott,  who  had  also 
about  the  same  time  sent  to  the  trustee  a  writing  purporting 
to  be  an  assignment  and  transfer  of  said  shares  signed  by 
defendant; 

5.  That  since  service  of  the  writ  the  plaintiff  has  re- 
leased 180,000  shares  from  the  attachment; 

6.  That  since  the  date  of  making  the  amended  affidavit, 
December  1, 1909,  the  trustee  has  been  notified  by  the  Scott 
Mines  Company,  of  the  invaUdity  of  the  issue  of  certificate 
No.  20,  for  150,000  shares,  that  the  same  was  issued  by  Scott, 
the  defendant,  without  authority  and  without  consideration, 
and  that  the  Board  of  Directors  had  directed  the  Secretary 
of  the  Scott  Mines  Co.  to  cancel  the  same;  and  that  this 
150,000  shares  represented  by  certificate  No.  20  was  a  part  of 
the  stock  assigned  by  defendant  Scott  to  his  wife  Jessie  L. 
Scott. 

From  the  foregoing  review  of  the  circumstances  sur- 
roimding  this  case,  it  is  perfectly  evident  that,  at  the  time 
when  the  writ  was  served  upon  the  Rhode  Island  Hospital 
Trust  Company  in  the  attempt  to  garnish  the  shares  or  cer- 
tificates for  shares  in  the  Scott  Mines  Co.  as  the  property  of 
the  defendant,  there  was  no  action  at  law  which  the  defend- 
ant could  have  brought  against  the  Trust  Company  in  rela- 
tion to  said  shares  or  said  certificates  or  any  matter  or  thing 
in  relation  thereto;  nor  was  there  any  claim  or  demand  of  any 
kind  upon  which  the  defendant  had  any  right  of  action 
whatsoever  against  the  Trust  Company.  By  virtue  of  the 
agreement  of  deposit  (Exhibit  A.)  followed  by  the  deposits 
of  certificates  standing  in  the  name  of  the  defendant,  and 
others,  and  again  followed  by  all  the  numerous  transfers 
and  assignments,  notices  and  claims  of  one  sort  and  another, 
it  is  clear  that  no  action  at  law  of  any  kind  has  ever  arisen; 
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on  the  contrary,  it  is  obvious  that  only  equitable  relations 
have  been  created,  whereby  the  Trust  Company,  as  the 
custodian  of  the  certificates,  has  become  a  trustee  for  the 
purpose  of  holding  the  same  until  it  shall  appear  to  whom  the 
same  equitably  belong.  It  is  certain  that  in  the  first  in- 
stance, under  the  agreement,  only  equitable  relations  were 
constituted,  and  there  was  nothing  in  the  nature  of  an  action 
at  law  that  could  have  arisen  thereunder;  and  it  is  also  certain 
that  now  equitable  rights  have  arisen  between  numerous 
parties,  largely  non-resident  of  the  State  of  Rhode  Island, 
including  the  Scott  Mines  Company  of  Nevada,  the  Boston 
&  Pioche  Mining  and  Development  Co.  of  Maine,  Jessie 
L.  Scott,  Alexander  W.  Scott  the  defendant,  and  numerous 
other  undisclosed  non-resident  parties,  which  can  only  be 
determined  by  means  of  a  bill  in  equity  wherein  all  of  the 
persons  interested  may  be  entitled  to  appear  as  parties. 
Only  by  such  means  can  it  be  made  finally  to  appear  whether 
the  defendant  Scott  is  lawfully  entitled  to  demand  and 
receive  any,  and  if  any,  how  many,  of  the  certificates  of 
stock  of  the  Scott  Mines  Co.  and  for  what  number  of  shares, 
if  any.  Such  a  controversy  cannot  be  tried  out  in  a  court  of 
laWy  through  the  process  of  garnishment,  even  if  all  of  the 
parties  thereto  could  be  brought  before  the  court. 

The  rule  is  well  stated  in  Drake  on  Attachment,  as  follows: 
"  §457.  It  is  necessary,  in  the  first  place,  to  bear  in  mind, 
that,  wherever  the  distinction  exists  between  common  law 
and  chancery  jurisdiction,  courts  of  law  cannot  undertake, 
by  garnishment,  to  settle  equities  between  the  parties,  in 
order  to  subject  an  equitable  demand  which  the  defendant 
may  have  against  the  garnishee,  to  the  payment  of  the  def  end- 
ant 's  debt.  Where  this  distinction  does  not  exist,  and  both 
branches  of  jurisdiction  are,  as  it  were,  fused  into  one,  or 
where,  as  in  some  States,  courts  of  chancery  are  vested  with 
jurisdiction  in  attachment  cases,  the  rule  may  be  diflferent. 
In  courts  of  law,  however,  garnishment  must  be  considered 
as  a  legal  and  not  an  equitable  proceeding,  and  consequently 
defendant's  rights  to  the  fund  or  property  sought  to  be  con- 
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demned  must  be  legal,  as  contradistinguished  from  equitable. 
If  this  rule  be  departed  from,  there  will  be  no  stopping  point, 
and  we  must  go  the  full  length,  and  claim  that  the  equitable 
rights  of  the  defendant  may  be  attached  by  garnishment  in  a 
suit  at  law,  and  thus  a  coiut  of  law  will  become  invested  with 
cognizance  of  equitable  rights,  and  therefore  bound  to  ascer- 
tain and  condemn  them,  however  difficult  the  task  may  be,  or 
however  incompetent  the  powers  of  the  court  for  this  purpose. 
Thus,  where  a  garnishee  was  sought  to  be  charged,  on  the 
ground  that  he  was  indebted  to  the  defendant  in  respect  of  a 
partnership  which  had  existed  between  them,  but  the  ac- 
counts of  which  had  not  been  settled,  it  was  held,  that  the 
proceeding  could  not  be  sustained;  that  the  partnership 
accounts  could  not  be  settled  in  that  way,  but  only  in  equity." 
And  see  Hctssie  v.  G.  I.  W.  U.  Congregation,  35  Cal.  378. 

In  Sheedy  v.  Second  National  Bank,  Gam.  62  Mo.  p.  17, 
the  court  says,  at  pp.  24-25  as  follows:  ''It  must  be  borne 
in  mind  that  garnishment  is  essentially  a  legal  proceeding, 
and  not  adapted  for  the  ascertainment  and  settlement  of 
equitable  rights  between  the  garnishee  and  the  defendant; 
and  that  a  court  of  law  has  no  power  to  act  on  the  debt, 
until  by  an  adjustment  of  the  partnership  affairs,  it  shall 
appear  whether  the  defendant  has  any  and  what  interest  in 
the  general  siuplus,  or  the  particular  debt."  .  .  .  "The 
only  remaining  question  is  the  action  of  the  court  in  over- 
ruling the  motion  requiring  Streeter  and  Rizer  to  appear 
and  litigate  their  respective  rights  in  the  debt.  In  reference 
to  this  question  it  might  be  sufficient  to  say,  that  no  excep- 
tion was  taken  to  the  court's  ruling.  But  aside  from  this, 
the  action  of  the  court  was  manifestly  proper.  There  was  no 
authority  for  the  proceeding;  the  parties  were  non-residents, 
and  not  within  the  jurisdiction  of  the  court,  and  that  tribunal 
could  exercise  no  control  over  them.  A  garnishment  pro- 
ceeding, as  previously  remarked,  is  strictly  legal,  and  no 
power  exists  in  the  court  to  invoke  equitable  interference  to 
compel  a  settlement  and  adjustment  of  accounts  between 
other  parties. 
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"The  7th  section  of  our  garnishment  act  (Wagn.  Stat.  665) 
provides  that,  'whenever  any  property,  effects,  money  or 
debts,  belonging  or  owing  to  the  defendant,  shall  be  found 
in  the  hands  of  the  garnishee,  he  may,  at  any  time  before 
final  judgment,  discharge  himself  by  paying  or  delivering 
the  same  or  so  much  thereof  as  the  court  shall  order  to  the 
sheriff,  from  all  further  liabiUty  on  account  of  the  property, 
money  or  debts  so  paid  or  delivered."  The  statute  evidently 
contemplated,  that,  in  order  to  render  a  person  liable  as 
garnishee,  the  debt  which  he  owed  the  defendant  should  be 
of  such  a  character  that  upon  being  served  with  process  he 
might  pay  the  amount,  without  being  compelled  to  await  the 
determination  of  a  chancery  proceeding  requiring  an  adjust- 
ment of  accounts  between  parties  and  partnerships.  So 
thought  the  court  in  Lackland  vs.  Garesche  (56  Mo.  267), 
where  it  held  that  the  statute  touching  garnishment  is 
essentially  legal  and  not  equitable  in  its  nature  and  pro- 
cedure; and  the  rights,  credits  and  effects  in  the  hands  of  the 
garnishee  which  are  subject  to  attachment,  are  such  as  are 
not  incumbered  with  trusts,  and  such  as  may  be  delivered 
over,  or  paid  to  the  officer  under  the  direction  of  the  court, 
free  from  incumbrances.  The  judge,  in  delivering  the 
opinion,  said  that  it  was  *not  contemplated  by  the  legislature 
to  authorize  a  court  of  law,  in  a  mere  side  issue  growing  out  of 
an  attachment  suit,  to  exercise  the  intricate  and  complicated 
duties  of  a  chancellor.'  " 

In  Harris  v.  Miller  ,71  Ala.  26,  the  court  says,  at  p.  32: 
''On  first  examination  of  this  cause,  we  were  of  the  opinion 
there  was  no  error  in  the  record  of  injury  to  the  appellant. 
Further  examination  has  led  us  to  a  different  conclusion. 
A  garnishment  is  not  an  equitable  proceeding.  It  is  essen- 
tially a  legal  proceeding,  assimilated  to  an  attachment  of 
personal  property;  and,  in  its  nature  and  operation,  is  the 
institution  of  a  suit  by  a  creditor  against  the  debtor  of  his 
debtor.  Only  such  demands,  as  the  debtor  by  an  action  at 
law  in  his  own  name  can  enforce,  the  creditor  may  reach  and 
condemn  by  this  remedy;  and  whatever  defenses  would  pre- 
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vail  if  the  debtor  were  himself  suing,  will  avail  against  the 
garnishing  creditor.  Equitable  demands  can  not  be  reached, 
and  if  a  legal  demand  exists,  complicated  and  involved  with 
matters  strictly  and  purely  of  equitable  cognizance,  which 
must  be  adjusted  if  full  and  complete  justice  is  done,  the 
parties  will  be  remitted  to  a  court  of  equity. — 1  Brick.  Dig. 
175,  §§  313-14;  Toomer  v.  Randolph,  60  Ala.  356.'' 

In  Harrell  v.  Whitman^  19  Ala.  135,  the  court  says,  at  pp. 
138-139:  "2nd.  We  consider  it  settled  by  the  previous 
decisions  of  this  court,  that  the  process  of  garnishment  must 
be  considered  as  a  legal  and  not  as  an  equitable  proceeding, 
consequently,  the  defendant's  rights  to  the  fund  or  property 
sought  to  be  condenmed,  must  be  legal  as  contradistin- 
guished from  equitable.  —  Representatives  of  Thomas  v. 
Hopper,  5  Ala.  442.  In  the  case  of  Travis  v.  Tartt,  8  Ala. 
574,  it  was  said  that  the  proceeding  by  garnishment  is  the 
institution  of  a  suit,  in  which  the  creditor  is  permitted  to 
proceed  against  the  debtor  of  his  debtor,  and  therefore  it 
would  seem  to  be  governed  by  the  general  rules,  applicable 
to  other  suits.  Again,  in  the  case  of  Walke  v.  McGehee,  11 
Ala.  273,  it  was  said  by  the  judge  delivering  the  opinion 
(although  the  point  was  not  expressly  decided),  that  'our 
statutes  when  they  speak  of  indebtedness  to  the  defendant  in 
attachment  or  judgment,  refer  to  such  indebtedness  as  would 
enable  the  debtor  himself  to  maintain  debt  or  indehiiatus 
assumpsit.^  Indeed,  if  we  ever  depart  from  the  plain  rule, 
that  the  attachment  and  garnishment  can  operate  only  on  the 
legal  rights  of  the  defendant,  there  will  be  no  stopping  point, 
and  we  must  go  the  full  length,  that  the  equitable  rights  of 
the  defendant  may  be  attached  by  garnishment  in  a  suit  at 
law,  and  thus  a  court  of  law  will  become  invested  with 
cognizance  of  equitable  rights,  and  therefore  bound  to  ascer- 
tain and  condenm  them,  however  difficult  the  task  may  be, 
or  however  incompetent  the  powers  of  the  court  for  this 
piupose.  It  is  better  to  hold  to  the  plain  and  settled  rule, 
that  the  creditor  can  condemn  by  process  of  garnishment  only 
such  rights  of  his  debtor,  as  the  debtor  could  recover  by 
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action  at  law  in  his  own  name,  that  is,  his  legal  rights  as 
distinguished  from  equitable.  See  also,  14  Am.  &  Eng.  Enc. 
of  Law,  761-2;  Nims  v.  Fordy  159  Mass.  575;  Chase  v. 
Thompson,  153  Mass.  14;  Bailey  v.  N.  E.  Ins.  Co.  114  Mass. 
177;  Folsom  v.  Haskell,  11  Cush.  470;  Maine  F.  &  M.Ins. 
Co.  V.  Weeks,  7  Mass.  438;  Field  v.  Crawford,  6  Gray  116; 
Mass.  National  Bank  v.  Bullock,  120  Mass.  86. 

Our  own  court  has  recognized  the  principle  that  garnish- 
ment proceedings  will  not  lie,  in  cases  of  equitable  claims  as 
distinguished  from  legal  claims: — See  Perry  v.  Thornton,  7 
R.  I.  15,  Smith  v.  MiUett,  11  R.  I.  528.  Doubtless  many 
more  cases  might  be  cited  to  the  same  general  effect;  but  we 
have  found  no  case  which  is  more  closely  analogous  to  the 
case  at  bar,  than  those  relating  to  attempts  made  to  garnish 
claims  due  to  a  partnership  in  suits  against  the  individual 
partners,  or  to  garnish  the  interest  of  the  individual  partners, 
in  the  partnership  fund.  We  deem  the  general  principle 
upon  which  all  these  cases  rest,  to  be  clearly  appUcable  here. 
It  would  be  manifestly  unfair  to  the  Rhode  Island  Hospital 
Trust  Company,  as  well  as  to  other  parties  interested,  to 
require  them  to  attempt  to  litigate,  in  this  proceeding,  all 
of  the  questions  of  trust  obligations  to  the  defendant,  con- 
fused and  compUcated  as  they  are  by  reason  of  all  that  has 
been  done  with  reference  to  these  certificates  of  stock,  and 
to  attempt  to  work  out  all  the  conflicting  equities,  particu- 
larly in  view  of  the  fact  that  we  cannot,  nor  can  the  Superior 
Court,  bring  before  the  court  all  of  the  parties  necessary 
to  the  complete  determination  of  the  complex  equities, 
many  of  the  parties  interested  being  unknown,  and  most,  if 
not  all  of  them,  being  non-resident. 

We  therefore  hold  that  for  the  reasons  herein  set  forth, 
no  valid  attachment  has  been  made  under  the  plaintiff's 
writ,  and  there  has  consequently  been  no  such  service  thereof 
as  to  give  jurisdiction  to  the  Superior  Court  over  the  con- 
troversy set  forth  in  the  declaration. 

The  plaintiff's  exceptions  are  therefore  overruled,  and 
the  case  is  remitted  to  the  Superior  Court  for  further  pro- 
ceedings. 


Digitized  by 


Google         J 


R.  I.]  Maertens  v.  Scott.  379 

SwEETLAND,  J.  I  agree  with  the  conclusion  of  Mr, 
Justice  Parkhurst  that  the  demurrer  to  the  plea  in  abate- 
ment should  be  overruled.  Without  considering  the  correct- 
ness of  the  justice's  conclusions  upon  what  he  terms  the 
"imderlying  question"  in  the  cause,  I  am  strongly  of  the 
opinion  that  the  court  is  not  justified  in  determining  the 
matter  before  us  upon  that  ground.  This  question  which  the 
justice,  upon  his  own  investigation  has  found  in  the  case  was 
not  presented  to  or  considered  by  the  justice  of  the  Superior 
Court  whose  ruling  we  are  asked  to  review,  it  was  not  re- 
ferred to  in  the  briefs  or  the  argument  of  counsel  before  us, 
and  so  far  as  appears  from  the  record  or  the  conduct  of 
the  parties  this  question  will  be  presented  for  the  first  time 
upon  the  fiUng  of  the  opinion  of  the  court.  Furthermore^ 
the  question  does  not  appear  to  my  mind  to  more  deeply 
underlie  the  particular  matter  before  us  than  the  question 
which  the  parties  intended  to  raise  by  the  plea  to  the  juris- 
diction and  the  demurrer  thereto,  and  which  they  have 
urged  before  the  Superior  Court  and  here.  Indeed,  if  the 
jurisdiction  of  the  Superior  Court  is  not  affected  by  the 
objection  which  the  defendant  desires  to  interpose,  and  the 
case  should  be  allowed  to  proceed,  the  court  has  no  right  to 
assume  at  this  time,  that  by  interrogatories  of  the  plaintiff 
to  the  garnishee,  under  the  statute,  the  facts  upon  which 
this  so-called  underlying  question  is  based  will  not  disappear 
or  present  an  entirely  different  aspect.  Our  brother  Park- 
hurst has  apparently  proceeded  upon  the  theory  that  this 
being  a  question  of  jurisdiction  it  may  be  raised  at  any  time 
and  that  it  may  be  interposed  by  the  court  itself  upon  dis- 
covering a  state  of  facts  which  appears  to  warrant  it;  but 
this  view  overlooks  the  distinction  between  a  plea  alleging 
a  lack  of  jurisdiction  over  the  subject  matter  and  one 
that  sets  up  a  want  of  jurisdiction  over  the  person  of  the 
defendant;  and  also  loses  sight  of  the  fact  that  the  court  may 
have  jurisdiction  of  the  subject  matter  of  the  suit  even 
though  in  some  proper  form  of  procedure  it  may  hereafter 
appear  that  it  does  not  have  jurisdiction  to  charge  the  gar- 
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nishee.  Only  some  such  misapprehension  as  this  could 
lead  the  court,  on  its  own  motion,  to  take  up  prematurely 
and  to  determine  this  matter,  without  listening  to  the  argu- 
ment of  counsel  upon  it,  without  waiting  for  a  motion  to 
charge  or  discharge  the  garnishee,  without  permitting  the 
plaintiff,  under  the  statute,  to  interrogate  the  garnishee  and 
to  introduce  proper  testimony  which  perhaps  might  throw 
further  and  a  different  Ught  upon  the  situation.  Under 
sec.  12,  Chap.  301,  Gen.  Laws,  1909,  "the  person  signing  the 
garnishee's  answer  may  be  summoned  by  either  party  at  any 
time  before  final  judgment  and  subjected  to  examination 
and  cross-examination  upon  all  matters  relating  to  or  con- 
nected with  the  facts  set  forth  in  such  answer,  and  evidence 
may  be  introduced  to  contradict  the  testimony  of  such 
person.''  What  right  has  this  court,  at  the  beginning  of  a 
cause,  in  deciding  a  demurrer  to  a  plea  in  abatement,  to 
take  as  true  the  facts  set  out  in  the  garnishee's  affidavit, 
when  these  facts  are  not  alleged  in  the  plea  and  no  oppor- 
tunity has  yet  been  given  for  a  proper  tribunal  to  determine 
their  truth  either  in  a  hearing  upon  the  merits  of  the  plea 
or  in  an  examination  under  the  statute. 

The  defendant  is  a  non-resident.  The  writ,  issued  from 
the  Superior  Court,  was  served  by  attaching  the  defendant's 
personal  estate  in  the  hands  of  the  Rhode  Island  Hospital 
Trust  Company,  and  by  sending  a  copy  of  the  writ,  with 
proper  endorsements  thereon,  by  mail  to  the  defendant  at 
his  address  outside  this  state.  This  was  in  accordance  with 
the  provisions  of  the  statute.  The  action  was  begun  in  the 
right  county,  and  was  for  a  cause  within  the  jurisdiction 
of  the  Superior  Court  to  hear  and  determine;  also  the  court 
acquired  jurisdiction  over  the  person  of  the  defendant  if  he 
submitted  to  its  jurisdiction  or  if  property  of  his  was 
attached.  The  defendant  appeared  specially  and  filed  a  plea 
to  the  jurisdiction  of  the  court  setting  out  in  substance  that 
the  court  did  not  acquire  jurisdiction  over  his  person.  This 
plea  is  analogous  to  a  plea  in  abatement. 

''A  general  appearance  confers  jurisdiction  of  the  person, 
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and  if  the  defendant  would  object  to  the  jurisdiction  of  the 
court  over  his  person,  as  for  want  of  due  service  of  process  or 
irregularity  therein,  he  must  do  so  in  limine  by  plea  in  abate- 
ment where  it  is  necessary  to  plead  any  matter  of  fact  on 
which  his  objection  is  founded,  and  before  answering  to  the 
merits."  ..."  The  question  is  regarded  as  one  of  per- 
sonal privilege  in  the  party,  and  therefore  if,  by  reason  of  a 
mere  irregularity  In  the  commencement  of  the  proceedings, 
defective  process,  or  even  an  entire  absence  of  process,  the 
objection  that  the  parties  are  not  properly  brought  before 
the  court  might  lie,  such  an  objection  must  be  raised  in 
limine  or  it  will  be  waived."  12  Ency.  PI.  &  Pr.  pp.  182, 
191. 

Chief  Justice  Shaw  said  in  Brown  v.  Webber,  6  Gushing, 
563,  565:  *'We  are  aware  of  the  maxim,  that  consent  can- 
not give  the  court  jurisdiction.  This  is  true,  where  the  maxim 
is  properly  applicable,  as  where  a  suit  is  brought  in  a  court 
having  no  jurisdiction  of  the  subject-matter,  as  in  case  of  a 
real  action,  local  in  its  nature,  out  of  the  county  where  the 
estate  lies,  or  a  bill  in  equity  in  the  court  of  conmion  pleas, 
or  the  proof  of  a  will  in  a  court  of  common  law.  But  when  a 
court  is  one  of  general  jiuisdiction,  and  has  jurisdiction  of  the 
subject,  and  a  party  is  summoned,  though  irregularly,  if 
he  does  not  object  to  the  irregularity  in  the  proper  stage, 
but  pleads,  answers,  or  enters  a  general  appearance,  he 
waives  the  objection,  and,  in  a  certain  sense,  therefore,  does 
give  jurisdiction  by  consent;  that  is,  jurisdiction  of  the 
person.  In  order  to  acquire  jurisdiction  of  the  person, 
he  must  be  served  with  process.  ...  If  the  defendant 
would  object  to  the  irregularity,  or  want  of  due  service, 
he  may  do  so  by  plea  in  abatement  when  it  is  necessary  to 
plead  any  matter  of  fact,  on  which  his  objection  is  founded." 
.  .  .  '*  These  distinctions,  perhaps,  between  jurisdiction 
of  the  case,  and  jurisdiction  of  the  person  of  the  parties, 
have  not  always  been  kept  distinctly  in  view." 

From  this  consideration  it  appears  plainly  that  this 
sort  of  objection  to  the  jurisdiction  is  not  one  that  may  be 
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raised  at  any  time,  nor  is  it  one  which  the  court  may  raise 
upon  its  own  motion. 

This  plea  has  the  incidents  of  a  plea  in  abatement. 
''Pleas  in  abatement,  as  they  do  not  deny  the  merits  of  the 
plaintiff's  claim,  but  merely  tend  to  delay  the  remedy,  are 
not  favored  by  the  courts,  and  the  greatest  strictness  is 
appUed  to  them  and  they  will  not  be  aided  in  construction 
by  any  intendments.  With  them  correctness  of  form  is 
matter  of  substance  and  any  defect  of  form  is  fatal.  They 
must  answer  the  whole  case  and  contain  a  full,  direct,  and 
positive  averment  of  all  miaterial  fact.  Such  pleas  must  be 
certain  to  every  intent  and  leave  nothing  to  be  drawn  by 
inference.  They  must  anticipate  and  include  all  such  sup- 
posable  matter  as  would,  if  alleged  by  the  opposite  party, 
defeat  the  plea."     1  Ency.  PI.  A  Pr.  pp.  23,  24. 

If,  therefore,  by  his  failure  to  plead  in  abatement^  the 
defendant  is  held  to  have  waived  the  right  to  question  the 
jurisdiction  of  the  coiul  oyer  him,  and  if  a  plea  in  abatement 
shall  be  strictly  construed  and  shall  be  aided  by  no  intend- 
ments in  its  favor,  then  having  pleaded  in  abatement  and  set 
up  special  grounds  in  support  of  the  plea  he  must  be  held  to 
have  waived  all  other  grounds  of  objection  to  the  jurisdiction 
of  the  court  over  him ;  and  the  court  cannot  of  its  own  motion 
set  aside  the  effect  of  that  waiver  on  his  part.  In  accordance 
with  the  strictness  with  which  pleas  in  abatement  are  viewed, 
the  only  objection  which  the  defendant  can  be  held  to  have 
raised  against  the  jurisdiction  of  the  court  is  that  the  cer- 
tificates of  stock,  standing  in  the  name  of  the  defendant, 
which  the  garnishee  has  in  its  hands,  are  certificates  of  stock 
of  a  foreign  corporation,  which  are  not  attachable  in  this 
state.  In  said  plea  the  defendant  does  refer  to  the  agree- 
ment under  which  the  garnishee  holds  the  certificates,  but 
plainly  not  for  the  purpose  of  raising  the  objection,  which 
the  court  has  found  for  him.  As  is  pointed  out  by  the  court, 
under  the  said  agreement  the  said  certificates  might  be 
held  by  the  garnishee  for  one  year  and  at  the  time  of  the 
service  of  the  writ  the  year  had  not  expired.    Nevertheless, 


Digitized  by 


Google 


R.  I.]  Maertens  v.  Scott.  383 

contrary  to  what  appears  to  be  the  conclusion  of  our  brother 
Parkhurst,  in  accordance  with  the  principles  laid  down  in 
Cross  V.  Brown,  Steese  and  ClarkCy  19  R.  I.  220,  if  it  should 
appear  that  the  delivery  of  any  of  the  certificates  held  by  the 
garnishee  was  not  subject  to  a  contingency,  the  attachability 
of  the  shares  of  stock  would  not  be  afifected  by  the  pro- 
vision for  delay  in  deUvery,  even  though  the  defendant 
himself  would  not  be  able  to  obtain  delivery  at  that  time. 
The  court  is  not  now  in  a  position  to  say  that  the  delivery  to 
the  defendant  of  any  one  of  said  certificates  held  by  the 
garnishee  was  subject  to  a  contingency. 

The  only  objection  which  the  defendant  has  raised  is  that 
the  stock,  being  that  of  a  foreign  corporation,  cannot  be 
attached  here.  That  plea  caimot  be  aided  by  any  intend- 
ment in  its  favor  nor  can  it  be  assisted  or  enlarged  by  the 
ingenuity,  the  acumen  or  the  learning  of  the  court.  That 
this  is  the  correct  interpretation  of  the  defendant's  plea 
clearly  appears  from  his  own  arguments  offered  in  support 
of  it  in  the  Superior  Court  and  before  us.  That  is  the  stand 
he  has  taken  and  on  that  he  appears  perfectly  willing  to 
rely. 

That  the  demurrer  of  the  plaintiff  was  directed  solely  to 
the  insuflSciency  of  that  objection  contained  in  the  plea  is 
shown  by  the  briefs  and  the  argument  of  his  counsel.  It  is 
only  the  ruling  of  the  Superior  Court  on  this  demurrer 
which  is  here  for  review.  In  considering  this  question  our 
brother  Parkhurst  has  treated  it  in  many  ways  as  a  hearing 
of  the  plea  upon  its  merits  and  ignored  the  situation  that 
it  is  here  simply  for  review  of  the  decision  on  the  demurrer. 
In  delivering  his  opinion  he  has  gone  for  his  facts  very 
largely  to  the  three  affidavits  of  the  garnishee  which  are  set 
out  in  full.  He  has  taken  as  true  the  statement  of  facts 
contained  in  the  affidavits,  whether  stated  positively  or  on 
information  and  beUef,  as  to  the  true  import  of  many  of 
which  the  garnishee  admits  that  it  is  ignorant.  These 
affidavits  or  the  facts  therein  contained  are  not  before  us  and 
we  have  no  right  to  consider  them.    The  affidavits  and  the 
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facts  contained  in  them  were  not  made  parts  of  the  plea; 
and  it  is  an  elementary  rule  in  the  consideration  of  a  de- 
murrer that  it  shall  not  speak  of  facts,  that  it  admits  the 
truth  of  whatever  is  contained  in  the  pleading  demurred  to, 
and  nothing  more.  It  is  true  that  a  demurrer  searches  all 
the  pleadings  and  seeks  out  the  first  fatal  defect,  hut  it 
has  never  been  considered  as  its  office  to  discover  unin- 
tended excellencies  in  a  plea  in  abatement,  nor  does  it  lead 
a  court  back  through  the  record  that  service  of  process  may 
be  declared  invalid  because  of  a  defect  which  has  already  been 
waived  by  the  party. 

I  would  strongly  dissent  from  the  practice  of  raising 
questions  and  determining  causes  upon  them,  without  hear- 
ing the  parties,  even  when  the  questions  are  pertinent  to  the 
issue.  Such  practice  can  only  tend  to  the  reasonable  annoy- 
ance and  resentment  of  the  bar.  Many  times  it  must  lead 
the  court,  unaided  by  the  arguments  of  counsel,  into  posi- 
tions full  of  misconceptions,  from  which  it  can  only  retire 
with  embarrassment. 

In  the  circumstances  of  the  case  before  us  such  action  on 
the  part  of  the  court  would  be  particularly  exasperating  to 
the  plaintifif  and  highly  unjust  to  him.  The  court,  in  such 
case,  would  have  entirely  disregarded  the  question  elabor- 
ately presented  to  it  by  counsel,  which  if  determined  against 
the  plaintiff  would  be  conclusive  of  his  rights.  From  such 
action  of  the  court  he  would  be  entitled  to  infer  that  the 
opinion  of  the  court  was  in  his  favor  upon  the  matter  pre- 
sented to  it.  For  if  unfavorable  to  him  the  court  should 
have  dismissed  his  suit  upon  that  ground;  but  if  instead  it 
takes  up  another  question  and  upon  that  decides  against 
him  and  dismisses  him  from  the  court,  can  he  not  reason- 
ably complain  that  such  action  was  taken  without  giving 
him  an  opportunity  to  be  heard? 

The  question  presented  by  the  demurrer,  argued  before 
the  justice  of  the  Superior  Court  and  before  us  is  a  vital  one 
and  should  be  determined.  The  great  weight  of  authority 
supports  the  conclusion  of  the  learned  justice  of  the  Superior 
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Court,  that  shares  or  certificates  of  stock  of  a  foreign  cor- 
poration are  not  subject  to  attachment  outside  the  juris- 
diction where  the  corporation  was  created  and  exists.  This 
court  so  held  in  Ireland  v.  Globe  Milling  Company,  19  R.  I. 
180:  "We  think  it  is  well  settled  that  shares  of  stock 
owned  by  a  non-resident  defendant  in  a  foreign  corporation, 
cannot  be  reached  by  process  of  attachment,  although  the 
officers  of  the  corporation  are  within  the  state  and  the 
business  of  the  corporation  is  being  carried  on  here.  The 
situs  of  the  stock  for  the  purpose  of  attachment  and  execu- 
tion is  the  domicile  of  the  corporation,  and  that  place  only." 

Our  statute,  C.  P.  A.  sec.  544,  in  force  at  the  time  of  the 
issuance  of  the  writ  in  this  case,  is  somewhat  more  com- 
prehensive than  the  provision  in  most  jurisdictions,  and 
allows  attachment  of  shares  in  a  foreign  corporation  by 
service  upon  the  attorney  of  the  corporation,  appointed 
with  authority  to  accept  service  of  process  against  the  cor- 
poration in  this  state.  But  this  statute  in  no  way  authorizes 
the  attachment  by  garnishment  of  shares  or  certificates  of 
stock  in  the  possession  of  any  person  other  than  the  corpora- 
tion issuing  the  shares,  as  was  attempted  in  this  case.  Also 
the  Scott  Mines  Company  y  which  corporation  of  the  State  of 
Nevada  issued  the  certificates  in  question,  has  never  ap- 
pointed an  agent  or  attorney  with  authority  to  accept 
service  of  process  against  it  in  this  state.  The  plaintiff 
therefore  has  such  rights  only  as  that  plaintiff  had  whose 
attachment  was  considered  in  Ireland  v.  Globe  Milling  Co., 
supra.  The  position  of  this  court  in  that  matter  is  in  accord 
with  the  nearly  general  consensus  of  opinion  of  the  courts  of 
the  various  states,  and  the  textwriters. 

In  WinsUnv  v.  Fletcher,  53  Conn.  391,  the  defendants,  re- 
siding in  the  State  of  Indiana,  and  owning  stock  in  the  Indi- 
anapolis National  Bank,  located  in  the  said  State  of  Indiana, 
lodged  a  certificate  of  the  stock  with  a  blank  power  to  sell 
and  transfer  it,  with  the  Connecticut  Mutual  Life  Insurance 
Company,  a  Connecticut  corporation,  as  collateral  security 
for  a  loan,  its  value  being  considerably  in  excess  of  the  loan. 
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Held,  that  the  equitable  interest  of  the  defendants  in  the 
stock  could  not  be  reached  by  the  process  of  foreign  attach- 
ment in  Connecticut,  and  that  the  stock  could  not  be  reached 
by  ordinary  attachment  in  that  state,  its  situs  for  the  pur- 
pose of  attachment  being  the  situs  of  the  corporation  which 
had  issued  it. 

In  Ashley  v.  Quintard,  90  Fed.  Rep.  84,  the  court  held 
that  stock  owned  by  a  citizen  of  New  York  in  a  railroad 
corporation  of  Michigan  cannot  be  attached  by  process 
levied  in  Ohio.  Such  stock  is  not  located  in  Ohio,  and  hence 
is  not  subject  to  attachment  or  garnishment  there. 

In  Armour  v.  St.  Louis  National  Bank,  113  Mo.  12,  the 
court  said:  "In  Foster  v.  Pottery  supra,  this  court  held  that 
without  an  express  statute,  shares  of  stock,  even  of  domestic 
corporations,  could  not  be  seized  as  personal  property  or 
evidence  of  debt,  and,  if  ttis  cannot  be  done,  it  is  too  plain 
for  argument  that  the  shares  of  stock  in  a  foreign  corpora- 
tion cannot  be  levied  upon  by  simply  seizing  a  certificate 
which  may  happen  to  be  in  this  state." 

It  was  held  in  the  case  of  Smith  v.  Downey ,  8  Ind.  Ap.  179, 
that  a  citizen  of  Indiana  could  not  attach  certificates  of 
stock  owned  by  a  non-resident  in  a  Colorado  corporation, 
even  though  the  certificates  of  stock  were  in  the  State  of 
Indiana  and  within  the  jurisdiction  of  the  court. 

In  Plimpton  v.  Bigelow,  93  N.  Y.  592,  the  court,  in  passing 
upon  the  question  as  to  the  situs  of  stock  for  the  purpose  of 
attachment,  says:  "We  do  not  doubt  that  shares  for  the 
purpose  of  attachment  proceedings  may  be  deemed  to  be  in 
the  possession  of  the  corporation  which  issued  them,  but 
only  at  the  place  where  the  corporation  by  intendment  of 
law  always  remains,  to  wit,  in  the  state  or  county  of  its 
creation,  .  .  .  manifestly,  a  res  cannot  be  within  the  ju- 
risdiction as  a  mere  consequence  of  a  legislative  declaration, 
when  the  actual  location  is  undeniably  elsewhere." 

In  the  case  of  Christmas  v.  Biddle,  13  Pa.  St.  223,  approved 
in  Childs  v.  Digby,  24  Pa.  St.  23,  the  court  held  that  stock 
cannot  be  attached  by  attaching  the  certificate  any  more  than 
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land  situated  in  another  state  can  be  attached  by  an  attach- 
ment in  Pennsylvania  levied  on  the  title  deeds  to  such  land. 
Here  the  attachment  was  levied  in  Pennsylvania  on  certi- 
ficates of  stock  in  Pennsylvania,  but  belonged  to  a  citizen 
of  Mississippi,  and  the  corporation  was  created  by  the  laws 
of  Massachusetts. 

In  Cook,  Stock  &  Stockholders,  Sec.  485,  the  author  says: 
"All  attachment  statutes  provide  for  the  attachment  of  a 
non-resident  debtor's  property  in  the  state;  and  generally, 
under  such  statutes,  the  stock  owned  by  a  non-resident  in  a 
corporation  created  by  the  state  wherein  the,  suit  is  brought 
may  be  attached,  and  jurisdiction  be  thereby  acquired,  to 
(rhe  extent  of  the  value  of  the  stock  attached.  But  ui^der  no 
circumstances  can  a  defendant 's  shares  of  stock  be  reached  by 
levy  of  attachment  in  any  action  commenced  outside  of  the 
state  wherein  the  corporation  is  incorporated.  For  the 
purpose  of  attachment,  stock  is  located  where  the  corpora- 
tion is  incorporated,  and  nowhere  else.  The  shares  owned 
by  a  non-resident  defendant  in  the  stock  of  a  foreign  cor- 
poration cannot  be  reached  and  levied  upon  by  virtue  of  an 
attachment,  although  officers  of  the  corporation  are  within 
the  state  and  engaged  in  canying  on  the  corporate  business." 

In  Winslow  v.  Fletcher,  53  Conn.  391,  the  court  says: 
"While  the  certificates  are  in  themselves  valuable,  and  to 
some  extent  may  properly  be  regarded  as  property,  yet  they 
are  distinct  from  the  holder's  interest  in  the  capital  stock  of 
the  corporation,  and  are  not  goods  and  effects  within  the 
meaning  of  the  statute  relating  to  foreign  attachment. 
They  are  no  more  subject  to  an  attachment  or  a  trustee  pro- 
cess than  a  promissory  note.  The  debt  is  subject  to  attach- 
ment, but  the  note  itself,  which  is  simply  evidence  of  the 
debt,  is  not.  So  with  stock;  that  may  be  attached,  but  the 
certificates  cannot  be." 

I  am  of  the  opinion  that  the  ruling  of  the  justice  of  the 
Superior  Court  upon  the  demurrer  was  without  error;  that 
the  plaintiff's  exception  should  be  overruled;  and  the  case 
remitted  to  the  Superior  Court  for  further  proceedings. 
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Dubois,  C.  J.  concurs  in  the  opinion  of  Sweetland,  J. 

Parkhurst,  J.  Without  receding  from  the  opinion 
abeady  given,  that  the  process  of  garnishment  is  inappro- 
priate to  the  determination  of  the  rights  of  parties  and  other 
persons  interested  imder  the  agreement  of  deposit  of  shares 
of  stock  with  the  garnishee  in  this  case,  and  without  con- 
ceding that  the  question  ah*eady  discussed  in  that  opinion 
is  not  properly  before  the  court  under  the  plea  to  the  juris- 
diction, I  concur  in  the  opinion  of  Mr.  Justice  Sweetland, 
in  so  far  as  it  holds  that  shares  in  a  foreign  corporation, 
having  no  duly  appointed  attorney  in  this  state,  cannot  be 
reached  by  process  of  garnishment  of  certificates  which  are 
in  the  possession  of  a  person  in  this  state. 

Johnson,  J.,  dissents. 

Frank  W.  Tillinghast,  Michael  J.  Lynch,  for  plaintiff. 
Comstock  &  Canning,  Jeremiah  E,  O'ConneU,  for  defendant. 


Malene  a.  Fletcher  vs.  Board  of  Aldermen  of  the 
City  of  Newport. 

OCTOBER  30,  1911. 
Present:  Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(i)     CerHficaHon  of  Question  to  Supreme  Court. 

A  question  should  be  certified  to  the  Supreme  Court  only  after  it  has  been 
formally  raised  on  the  record,  and  is  presented  to  the  trial  court  in  some 
appropriate  proceeding  and  the  ruling  of  that  court  is  requisite  thereon. 

(f )    Appeal.    Amendment.    Certification  of  Question  to  Supreme  Court. 

Cap.  50,  sec.  43,  Gen.  Laws,  1909,  provides,  that  in  appeals  from  decrees  of 
municipal  bodies,  the  appellant  shall  within  the  time  limited,  file  a  specific 
statement  of  his  reasons  of  appeal,  to  which  he  shall  be  restricted,  unless  for 
cause  shown,  and  with  or  without  terms,  the  Superior  Court  shall  allow 
amendments  thereof  and  additions  thereto: — 

Hdd,  that  the  court  must  determine  among  other  questions  the  materiality 
of  the  proposed  amendment,  and  should  refuse  to  permit  an  amendment 
constituting  an  inmiaterial  reason  of  appeal  to  be  made. 
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• 

Hdd,  further,  that  the  granting  of  permission  to  amend  being  an  adjudication 
by  the  court  that  in  its  opinion  such  an  amendment  constitutes  a  valid 
ground  of  appeal,  while  subject  to  exception,  it  is  nevertheless  its  judgment 
on  that  question,  and  such  question  cannot  thereafter  be  by  it  certified  as 
doubtful. 

Appeal  from  decree  of  Board  of  Aldermen.  Heard  on 
certification  of  questions  from  Superior  Court  and  returned 
as  improperly  certified. 

Blodgett,  J.  On  July  7,  1910,  the  respondent,  Board  of 
Aldermen  of  the  city  of  Newport,  entered  a  "decree  estab- 
lishing Washington  Street  extension,"  in  said  city,  from 
which  decree  an  appeal  was  seasonably  taken  to  the  Superior 
Court  for  Newport  coimty  and  certain  reasons  of  appeal 
were  duly  filed  by  the  appellant.  After  the  time  for  per- 
fecting said  appeal  had  expired  and  before  trial  on  the 
merits,  on  motion  of  the  appellant  on  April  3,  1911,  the 
reasons  of  appeal  were  amended  by  an  order  of  the  Superior 
Court  by  adding  thereto  the  following,  viz.:  "VII.  The 
Representative  Council  of  the  City  of  Newport  had  made  no 
appropriation  sufficient  to  meet  the  expenses  of  the  laying 
out  of  said  highway,"  and  thereafterwards  on  the  same  day 
the  said  court  certified  to  this  court,  imder  the  provisions 
of  §  5,  cap.  298,  Gen.  Laws,  1909,  the  two  following  ques- 
tions as  being  questions  "which  have  been  raised"  and  are 
of  such  doubt  and  importance  as  to  require  the  determination 
of  this  court  before  further  proceedings  are  had  in  the 
Superior  Court.    The  questions  so  certified  are  these: 

''1.  Did  the  Board  of  Aldermen  of  the  City  of  Newport 
have  authority  to  enter  a  decree  declaring  the  premises  in 
question  to  be  a  public  highway? 

''2.  Did  the  Board  of  Aldermen  of  the  City  of  Newport 
have  authority  on  the  7th  day  of  July  A.  D.  1910  to  enter  a 
decree  declaring  the  premises  in  question  to  be  a  public 
highway,  no  appropriation  having  been  made  by  the  Repre- 
sentative Council  sufficient  to  cover  the  expense  and  liability 
of  such  layout?" 
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(1)  A  fatal  objection  to  the  certification  of  both  these  ques- 
tions is  this,  that  it  nowhere  appears  on  the  record  that  they 
have  been  at  any  time  brought  before  the  Superior  Court 
for  judicial  determination.  Apparently  it  was  considered 
sufficient  for  such  certification  that  such  questions  might  be 
involved  somewhere  in  the  action  and  might  possibly  be 
raised  at  some  stage  of  it.  But  that  is  not  sufficient  to  justify 
such  a  certification.  The  certification  should  be  made  only 
after  the  question  has  been  formally  raised  on  the  record 
and  in  some  appropriate  proceeding  it  is  presented  to  the 
trial  court  and  the  ruling  of  that  court  thereon  is  requisite. 
Then  if  the  court  be  of  the  opinion  that  the  question  be  of 
such  doubt  and  importance  as  to  require  the  determination 
of  this  court,  a  certification  under  the  statute  is  permissible. 
There  is  a  second  objection,  moreover,  to  the  second 
question  certified.  Section  43,  of  cap.  50,  Gen.  Laws  of  1909, 
under  which  the  seventh  reason  of  appeal  was  added  on  April 
3,  1911,  by  order  of  the  Superior  Court,  contains,  inter  dlia, 
the  following  provision:  •  •  .  "Within  fifty  days  from 
the  date  of  the  determination  appealed  from  the  appellant 
shall  file  a  copy  of  the  record  of  the  proceeding  appealed 
from,  together  with  a  specific  statement  of  his  reasons  of 
appeal,  in  the  clerk's  office  of  the  Superior  Court  for  the 
coimty,  to  which  reasons  the  appellant  shall  be  restricted, 
unless  for  catise  shormty  and  with  or  without  terms,  the 
Superior  Court  allow  amendments  thereof  and  additions 
thereto."  It  is  evident  that  under  this  statute  there  is  not 
an  unlimited  right  of  amendment  at  the  pleasure  of  the 
appellant  and  that  the  words  "for  cause  shown"  require 
the  court  to  determine  among  other  questions  the  mate- 
riality or  the  inunateriality  of  the  amendment  proposed. 
An  appellee  is  not  to  be  required  to  meet  a  reason  of  appeal 
which  is  immaterial  and  the  Superior  Court  should  refuse 
to  permit  an  amendment  constituting  an  immaterial  reason 
of  appeal  to  be  made.  The  jurisdiction  to  permit  such  an 
amendment  being  granted  only  "for  cause  shown"  the  grant- 
ing of  such  permission  is  an  adjudication  by  the  court  that 


(2) 


Digitized  by 


Google 


R.  I.]  BoYAjiAN  V.  Black.  391 

in  its  opinion  such  an  amendment  constitutes^  if  sustained, 
a  valid  and  legal  groimd  of  appeal.  The  judgment  of  the 
Superior  Court  may  be  right  or  it  may  be  wrong  in  this 
respect,  and  is  of  course  subject  to  exception  if  seasonably 
taken,  by  the  party  aggrieved,  but  it  is  nevertheless  its 
judgment  on  that  question  and  such  question  cannot  there- 
after be  by  it  certified  as  being  a  question  of  doubt  requiring 
the  determination  of  this  court. 

The  papers  in  the  cause  will  be  sent  back  to  the  Superior 
Court  for  Newi>ort  county  as  improperly  certified. 

Bwrdick  &  MacLeod^  for  appellant. 

Jeremiah  A.  Sullivan^  City  Solicitor,  for  appellee. 


Andrew  Boyajian  vs.  James  P.  Black. 

NOVEMBER  13,  1911. 
Present:  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)    Sales  in  Bulk  Law. 

Pub.  Laws,  cap.  3^7,  passed  April  14,  1909  (Sales  in  Bulk  Law),  provides, 
that  the  transfer  of  property  as  therein  defined,  "shall  be  fraudulent  and  void 
as  against  all  persons  who  are  creditors  of  the  transferrer  at  the  time  of 
such  transfer,"  unless  the  conditions  of  the  statute  shall  have  been  complied 
with. 

In  an  action  of  replevin  by  the  transferee  under  a  bill  of  sale,  against  the 
officer  attaching  under  a  writ  in  which  a  creditor  of  the  transferrer  was  plain- 
tiff, certified  upon  an  agreed  statement  of  facts: — 

Hddy  that  as  it  did  not  appear  that  the  attaching  creditor  was  a  creditor  at 
the  time  of  the  transfer,  the  sale  was  valid. 

Replevin.  Heard  on  certification  on  agreed  statement 
facts. 

Blodgett,  J.  This  is  an  action  of  replevin  brought  by 
the  plaintiff  against  the  defendant  in  the  District  Court  of 
the  Sixth  Judicial  District  to  recover  possession  of  certain 
goods  and  chattels  attached  by  the  defendant  as  a  constable 
and  which  are  described  in  the  writ  of  replevin. 
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In  the  District  Court  certain  questions  of  law  were  raised 
and  upon  an  agreed  statement  of  facts  the  cause  is  brought 
to  this  Court  for  determination  imder  the  provisions  of 
section  4,  chapter  298,  General  Laws,  1909,  which  is  as 
follows:  "Whenever  a  civil  action,  pending  in  a  district 
court  or  in  the  superior  court,  is  at  issue  on  its  merits,  and  the 
parties  shall  file  in  the  clerk's  office  an  agreed  statement  of 
the  facts  in  such  action,  the  court  shall  certify  the  action 
to  the  supreme  court  to  be  there  heard  and  determined.  After 
having  decided  the  action  the  supreme  court  shall  send  back 
the  papers  therein,  with  its  decision  certified  thereon,  to  the 
court  from  which  the  action  was  certified,  which  shall  enter 
final  judgment  upon  the  decision." 

An  examination  of  the  agreed  statement  of  facts  discloses 
the  following  facts:  The  plaintiff  in  this  case  purchased  a 
cobbler  shop,  consisting  of  machinery,  tools,  fittings  and 
stock  usually  used  and  kept  on  hand  in  a  cobbler  shop  from 
one  Charles  Baligian,  who  transferred  the  same  to  this  plain- 
tiff by  a  bill  of  sale  warranting  the  title,  except  as  to  a  machine 
mentioned  therein.  The  plaintiff  asked  said  Charles  Bali- 
gian at  the  time  of  the  purchase  of  said  shop  whether  or 
not  he  owed  any  money,  and  Baligian  said  that  he  did  not, 
except  as  stated  in  the  bill  of  sale.  The  plaintiff  did  not 
demand  or  receive  a  sworn  statement  from  said  Baligian 
containing  a  list  of  the  names  and  addresses  of  Baligian's 
creditors.  After  the  transfer  Baligian  left  the  State  and  a 
creditor  of  Baligian,  Nicholas  G.  Smith,  had  a  writ  issued 
from  the  District  Court  of  the  Sixth  Judicial  District  for  the 
attachment  of  the  personal  property  of  said  Baligian. 
Whereupon  after  attachment,  this  writ  of  replevin  was 
brought  against  the  defendant  constable  to  recover  posses- 
sion of  the  property. 

Two  questions  of  law  are  sought  to  be  raised  by  the  plain- 
tiff in  his  contention  that  he  has  the  right  under  his  writ  of 
replevin  to  possession  of  the  property  replevied,  and  these 
questions  are  stated  as  follows: 

First.    The  plaintiff  contends  that  he  received  a  good 
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title  to  said  property  by  the  bill  of  sale  from  Charles  Baligian, 
because  it  was  not  necessary  under  the  provisions  of  Chapter 
387  of  the  Public  Laws  to  require  of  Charles  Baligian  a 
sworn  statement  of  the  names  of  his  creditors,  inasmuch 
as  the  said  Baligian  declared  that  he  had  no  creditors,  and 

Second.  Chapter  387  of  the  Public  Laws  does  not  con- 
template such  a  business  as  Charles  BaUgian  was  engaged  in, 
and  for  that  reason  the  plaintiff  in  this  case,  being  a  bona 
fide  purchaser  for  value,  received  by  the  bill  of  sale  from 
BaUgian  a  good  title. 

It  is  evident  that  the  questions  sought  to  be  determined 
cannot  be  raised  or  determined  upon  this  statement  of  facts. 

The  provisions  of  Pub.  Laws,  cap.  387,  passed  April  14, 
1909,  are  as  follows:  ''Section  1.  The  transfer  of  the 
major  part  in  value  or  the  whole  of  a  stock  of  merchandise 
and  fixtures,  or  merchandise  or  fiixtures,  otherwise  than  in 
the  ordinary  course  of  trade  and  in  the  regular  and  usual 
prosecution  of  the  transferrer's  business,  whether  in  one  or 
more  parcels  or  to  one  or  more  persons,  provided  the  transfer 
is  all  part  of  substantially  one  transaction  or  proceeding  or 
occurs  substantially  at  one  time,  shall  be  fraudulent  and  void 
as  against  all  persons  who  are  creditors  of  the  transferrer 
at  the  time  of  such  transfer  unless  the  transferee  demands 
and  receives  from  the  transferrer  a  written  list  of  the  names 
and  addresses  of  the  creditors  of  the  transferrer  and  certified 
by  him,  imder  oath,  to  be,  to  the  best  of  his  knowledge  and 
belief,  a  full,  accurate,  and  complete  list  of  his  creditors; 
and  unless  the  transferrer  shall,  at  least  five  days  before  such 
transfer,  notify  personally,  or  by  registered  mail,  every 
creditor  whose  name  and  address  are  stated  in  said  list  of 
the  proposed  transfer." 

It  will  be  observed  that  the  statute  declares  the  transfers 
aforesaid  to  be  ''fraudulent  and  void  as  against  all  persons 
who  are  creditors  of  the  transferrer  at  the  time  of  the  transfer y 
unless,''  &c.  It  does  not  appear  by  the  agreed  statement  of 
facts  that  Smith  the  attaching  creditor  was  a  creditor  at  the 
time  of  the  transfer,  the   only   allegation  being  that  he 
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brought  his  suit  against  Baligian  shortly  thereafter.  But 
if  Smith  became  the  creditor  of  BaUgian  even  one  day  after 
the  transfer  the  act  does  not  apply.  Inasmuch  as  it  does 
not  appear  that  Smith  was  a  creditor  when  the  bill  of  sale 
was  given,  on  the  case  as  submitted,  it  follows  that  the  sale 
to  Boyajian  was  a  valid  sale  and  that  the  decision  of  thi^ 
court  must  be  in  favor  of  the  plaintiff  for  possession,  ten 
cents  damages  and  costs. 

The  papers  in  the  cause,  with  the  decision  of  this  court 
certified  thereon  as  aforesaid,  will  be  sent  back  to  the 
District  Coiut  of  the  Sixth  Judicial  District,  and  said  court 
is  directed  to  enter  final  judgment  in  accordance  therewith. 

James  A.  Williams^  for  plaintiff. 

Terence  M.  O^Reillyy  for  defendant. 


Allston  E.  Thorpe  vs.  Warren  R.  Fales. 

December  7,  1911. 
Present:    Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

{!)    Ballots,    Eleciums, 

A  cross  in  one  circle  on  a  ballot  is  nullified  by  a  cross  in  another  circle  on  the 
same  ballot  and  the  ballot  must  be  rejected,  even  if  the  nominees  are  iden- 
tical in  the  two  columns. 

Ballots  marked  (a)  with  a  cross  in  the  circle,  and  a  second  cross  below  the 
circle  and  to  the  right  of  it;  (b)  with  a  cross  in  the  circle  and  crosses  to  the 
right  of  the  name  of  every  candidate  in  that  column  and  to  the  left  of  the  name 
of  every  candidate  except  three;  (c)  with  individual  crosses  to  the  right  and 
to  the  left  of  each  candidate  in  the  columji;  were  properly  rejected. 

A  ballot  is  properly  rejected  which  is  marked  with  crosses  to  the  left  of  the 
names  of  candidates  in  the  column,  although  it  shows  an  attempt  to  erase 
some  of  the  crosses  so  marked  on  the  left,  since  Gen.  Laws,  1909,  cap.  11, 
§  44  provides  for  ballots  spoiled  through  inadvertence. 

Petition  in  Equity  in  nature  of  quo  warranto. 

Blodgett,  J.    This  is  a  petition  in  equity  in  the  nature 
of  proceedings  in  gtio  warranto  under  the  provisions  of  cap. 
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328,  Gen.  Laws,  1909,  to  determine  the  title  to  the  office  of 
third  member  of  the  town  council  of  the  town  of  East  Provi« 
dence. 

At  the  annual  election  of  town  officers  in  said  town  held 
on  November  7,  1911,  the  petitioner  Allston  E.  Thorpe  was 
the  regular  Democratic  candidate  for  said  office  and  was  also 
a  candidate  therefor  under  the  heading  on  the  ballot  "Pro- 
gressive Citizens  Nomination  Papers,"  and  the  respondent 
Warren  R.  Fales  was  the  regular  Republican  candidate  for 
the  same  office  and  there  were  no  other  candidates  therefor. 
By  the  official  coimt  made  by  the  town  council  it  was  de- 
clared that  Thorpe  had  received  1213  votes  therefor  and  that 
Fales  had  received  1214  votes  and  was  declared  elected  by  a 
plurality  of  one  vote.  Thorpe  now  questions  in  this  pro- 
ceeding the  legality  of  the  action  of  the  coimcil  in  respect  of 
seven  ballots  only,  of  which  five  were  rejected  entirely  by 
the  council  and  not  coimted  for  either  candidate  and  of 
which  two  were  counted  in  favor  of  Fales,  which  Thorpe 
claims  should  not  have  been  so  counted. 

Three  of  these  rejected  ballots  were  marked  with  a  cross 
in  the  circle  under  the  star,  the  Democratic  emblem,  and  in 
addition  had  a  cross  in  the  circle  over  the  designation  "Pro- 
gressive Citizens  Nomination  Papers."  We  are  of  the 
opinion  that  the  ballots  were  properly  rejected  and  dis- 
'  ^  idlowed  by  the  town  council.  Sec.  43,  cap.  11,  Gen.  Laws 
1909,  provides  inter  alia  as  follows:  "When  a  voter  has 
placed  a  cross  (X)  in  any  one  circle,  and  has  not  made  any 
mark  in  any  other  circUj  such  cross  (X)  shall  be  counted  as 
a  vote  for  each  of  the  candidates  in  the  colunm  above  which 
it  is  placed  except  for  those  candidates  whose  names  have 
been  cancelled."  The  inference  is  plain  that  a  cross  in  a 
given  circle  on  the  ballot  is  nullified  by  a  cross  in  another 
circle  on  the  same  ballot  and  the  ballot  must  be  rejected. 
Gainer  v.  Dunn,  29  R.  I.  239,  242  and  cases  cited.  This  is 
true  even  if  the  nominees  were  identical  in  the  two  columns, 
but  in  the  case  at  bar  while  the  nominees  on  the  "Demo- 
cratic" and   "Progressive  Citizens  Nominations  Papers" 
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columns  were  identical  so  far  as  certain  nominations  for  the 
dilBferent  offices  to  be  filled  at  that  election  were' concerned, 
yet  on  the  latter  column,  there  were  no  nominations  for  cer- 
tain other  offices  to  be  filled. 

Two  others  of  the  rejected  ballots  were  marked  as  follows: 
one  with  a  cross  in  the  circle  under  the  star  (the  Democratic 
emblem)  and  in  addition  having  a  second  cross  below  the 
circle  and  to  the  right  of  it,  and  the  other  having  a  cross  in 
the  circle  under  the  star,  and  having  also  crosses  both  to  the 
right  of  the  name  of  every  candidate  on  the  Democratic 
ticket  and  also  crosses  to  the  left  of  the  name  of  every  can- 
didate on  the  same  ticket  except  three.  We  are  of  the 
opinion  that  these  ballots  were  properly  disallowed.  In  Re 
The  Ballot  Marks,  18  R.  I.  822,  this  court  said:  "Section 
18  provides  that  the  elector  'shall  prepare  his  ballot  by 
marking  in  the  appropriate  margin  a  cross  opposite  the  name 
of  the  candidate  of  his  choice  for  each  office  to  be  filled.' 
This  requirement  is  both  explicit  and  easy  of  observance.  If 
complied  with,  there  can  be  no  imcertainty  in  regard  to  the 
•elector's  intention.  Moreover,  a  cross  so  placed  affords  no 
means  of  subsequently  identifying  the  ballot,  as  it  might  if 
placed  in  a  different  position  from  that  directed.  The 
placing  of  any  mark  by  a  voter  on  a  ballot,  by  which  it 
may  be  identified  as  the  one  voted  by  him,  is  prohibited  by 
5aid  section  18. 

"  We  are  still  of  the  opinion  as  stated  In  re  the  Vote  Marks, 
17  R.  I.  812,  that  to  give  validity  to  a  ballot  the  cross  must 
be  inscribed  on  it  to  the  right  of  a  name  printed  or  written 
on  it  and  opposite  to  the  name." 

The  objection  raised  by  the  petitioner  to  one  of  the  two 
ballots  counted  for  the  respondent  is  that  the  marking  in 
the  circle  was  so  indistinct  that  it  was  difficult  to  determine 
that  it  was  a  cross.  An  inspection  of  the  ballot  in  question 
satisfies  us  that  it  is  properly  marked  with  a  cross  in  the 
circle  under  the  eagle  (the  Republican  emblem)  and  not 
otherwise,  and  was  properly  coimted  for  the  respondent 
Fales. 
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The  last  ballot  to  be  considered  is  one  which  was  counted 
for  the  respondent,  but  was  marked  with  individual  crosses 
to  the  right  and  to  the  left  of  each  candidate  on  the  Repub- 
lican column.  It  differs  in  form  from  one  of  those  pre- 
viously described  and  held  to  be  properly  rejected  in  this, 
thatx  there  is  no  cross  in  the  circle  at  the  head  of  the  column 
and  that  there  appears  to  have  been  some  attempt  made  to 
erase  some  of  the  crosses  at  the  left  of  some  of  the  names. 
But  we  are  of  the  opinion  that  the  legal  effect  of  the  crosses 
to  the  left  of  the  names  in  each  case  is  the  same  and  sec.  44 
of  said  cap.  11,  provides  inter  alia  "If  any  voter  inadvert- 
ently spoils  a  ballot,  he  may  obtain  another  upon  retximing 
the  spoiled  one  and  satisfying  the  officer  of  the  fact  of  the 
inadvertence."  We  are  therefore  of  the  opinion  that  this 
ballot  was  improperly  counted  for  the  respondent  Fales  and 
should  not  have  been  counted  for  either  candidate. 

Inasmuch  as  the  plurality  for  Fales  was  a  plurality  of  but 
one  vote  it  follows  that  the  result  of  the  rejection  of  this 
ballot  is  to  give  to  each  candidate  1213  votes  and  that  there 
was  no  choice  of  said  councilman  at  said  election. 

Sec.  3  of  cap.  328,  Gen.  Laws,  1909,  under  which  this 
proceeding  is  instituted  is  as  follows:  "In  all  such  pro- 
ceedings the  court  shall  enforce  its  judgment  by  appro- 
priate process:  and  whenever  it  shall  find  that  no  election 
was  made,  it  may  order  a  new  election  in  all  cases  where  new 
elections  are  required  by  law  to  be  held  upon  failure  to  elect 
in  the  first  instance." 

It  follows  accordingly  that  an  order  for  a  new  election 
must  be  made  and  the  same  is  hereby  ordered  to  be  holden 
for  said  office  in  said  town  on  the  ninth  day  of  January, 
1912,  in  accordance  with  law. 

Terence  M.  O'Reilly,  for  petitioner. 

Charles  A.  Wilson,  Percy  W.  Gardner,  Harmon  S.  Babcock, 
for  respondent. 
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Thomas  G.  Mathbwson  vs.  Nathan  B.  Lbwis  et  al. 

JANUARY  29,  1912. 
Present:  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(i)     Procedure,    Treapasa  and  Ejectment.    D^ault.    Claim  of  Jury  Trial. 

Where  a  writ  of  trespass  and  ejectment  is  entered  in  a  district  court  with  a 
claim  for  jury  trial,  and  defendant  fails  to  enter  appearance  before  the  end 
of  the  session,  the  claim  for  jury  trial  should  be  disregarded  and  the  case 
defaulted  under  the  provisions  of  (xen.  Laws,  1909,  cap.  286,  §  5,  and  it  is 
the  duty  of  the  court  to  enter  judgment  and  issue  execution  in  accordance 
with  law,  unless  execution  had  been  stayed  in  some  proceeding  begun  for 
the  purpose  of  removing  the  default. 

(B)    Entry  of  Appearance.     Default. 

The  receipt  by  a  clerk  of  a  district  court  through  the  mail  of  an  entry  of 
appearance  for  defendant  in  an  action  of  trespass  and  ejectment  on  the  day 
following  the  entry  day  of  the  writ  is  without  legal  effect  since  the  right  to 
answer  ceased  at  the  close  of  the  session  of  the  court  upon  entry  day. 

<5)    Removing  Default.    Accident  and  Mistake, 

Where  it  was  the  duty  of  a  district  court  to  have  defaulted  a  case  and  to  have 
entered  judgment,  if  defendant  claims  its  failure  to  answer  was  due  to  acci- 
dent, it  should,  in  a  proper  proceeding,  move  the  court  to  set  aside  the 
default  and  judgment  which,  according  to  law,  should  have  been  entered 
and  which  in  such  proceeding  could  be  treated  as  actually  entered. 

Mandamus. 

SwBETLAND,  J.  This  is  a  petition  for  a  writ  of  mandamus 
against  the  justice  and  clerk  of  the  District  Court  of  the 
Second  Judicial  District. 

The  petitioner  commenced  his  action  of  trespass  and 
ejectment  against  the  Mathewson  Company,  a  corporation, 
and  others  by  writ,  issued  from  said  district  court,  dated 
October  7th,  1911,  and  returnable  to  said  district  court  on 
October  19th,  1911.  Said  writ  was  duly  served  upon  the 
defendants  and  said  writ  and  the  declaration  were  duly 
entered  in  said  court  on  the  return  or  entry  day  of  said  writ 
before  the  call  of  the  docket  in  said  court  on  said  day.  The 
petitioner  also  filed  with  said  writ  upon  the  entry  day 
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/l\  thereof  a  written  claim  for  jury  trial  in  accordance  with  the 
provisions  of  Chapter  286,  Section  7,  General  Laws,  1909. 
The  effect  of  filing  said  claim  of  jury  trial,  as  interpreted  by 
this  court  in  Needle  v.  Biddky  32  R.  I.  342,  was  to  require 
the  clerk  of  said  district  court  at  once  to  certify  and  transmit 
the  case  and  the  papers  therein  to  the  Superior  Court: 
Provided,  the  defendants  in  said  case  entered  their  appear- 
ance in  the  case  on  the  entry  day  during  the  session  of  the 
court.  If  the  defendants  did  not  so  enter  their  appearance 
the  filing  of  said  claim  of  jury  trial  by  the  petitioner  was 
without  effect.  The  defendants  in  said  case  failed  to  enter 
their  appearance  upon  the  entry  day  of  the  writ  before  the 
end  of  the  session  of  said  court.  It  thereupon  became  the 
duty  of  said  court,  in  accordance  with  Chapter  286,  Section 
5,  General  Laws,  1909,  to  disregard  the  claim  of  jury  trial 
filed  by  the  petitioner,  to  default  said  case  and  to  enter 
judgment  for  the  plaintiff  therein  as  of  the  entry  day  of 
said  writ;  on  the  following  day,  or  at  any  time  thereafter 
within  the  period  limited  by  the  statute,  upon  the  request 
of  the  plaintiff  in  said  case  it  was  the  duty  of  the  clerk  of 
said  court  to  issue  execution  upon  said  judgment,  unless  the 
issue  of  such  execution  had  been  stayed  in  some  proceeding 
begun  for  the  purpose  of  removing  the  default  and  judgment 
and  reinstating  the  case.    The  said  district  court  failed  to 

^2)  default  said  case  or  to  enter  judgment  therein.  On  the 
afternoon  of  the  day  following  the  entry  day  of  said  writ  the 
clerk  of  said  district  court  received  throu^  the  mail,  from 
the  attorney  of  the  defendants,  a  written  entry  of  appearance 
for  the  defendants  to  be  filed  in  said  case.  The  receipt  of 
this  paper,  was  without  legal  effect  as  the  defendants'  right 
to  answer  ceased  at  the  close  of  the  session  of  said  court 
upon  the  entry  day  of  the  writ.  If,  as  is  now  claimed  by 
the  defendants'  attorney,  the  failure  of  the  defendants  in 
said  action  to  enter  their  appearance  within  the  time  pre- 
scribed by  statute  was  due  to  accident,  mistake  and  unfore- 
seen cause,  the  defendants  should  have  brought  that  fact 
to  the  attention  of  said  district  court  in  a  proper  proceeding 
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addressed  to  it,  wherein  the  defendants  should  have  moved 
that  the  court  set  aside  the  default  and  the  judgment  which 
according  to  law  should  have  been  entered  on  the  return 
day  of  said  writ  and  which  in  such  proceeding  could  be 
treated  as  actually  entered.  In  such  proceeding  after  proper 
notice  and  hearing  and  for  cause  shown  the  court  would  have 
the  power  to  remove  the  default  and  judgment,  to  reinstate 
the  case,  and  to  permit  the  defendants  to  answer.  No  such 
proceeding  has  been  commenced  by  the  defendants. 

On  the  second  day  after  the  return  day  of  said  writ  this 
petitioner  demanded  of  said  clerk  that  judgment  be  entered 
for  the  plaintiff  in  the  case  and  that  an  execution  be  issued 
to  him.  This  demand  was  referred  by  said  clerk  to  the 
justice  of  said  district  court.  After  consideration  the  justice 
directed  the  clerk  to  certify  and  transmit  the  case  and  the 
papers  therein  to  the  Superior  Court  for  jury  trial  upon  the 
claim  therefor  filed  by  the  petitioner  as  above  set  forth. 
This  determination  and  direction  of  said  justice  was  erro- 
neous. The  petitioner  was  entitled  to  have  judgment 
entered  and  an  execution  issued  as  by  him  demanded. 

The  petitioner  is  entitled  to  a  writ  of  mandamus  directed 
to  said  justice  and  said  clerk  commanding  said  justice  to 
order  said  case  to  be  defaulted  and  to  order  judgment  to  be 
entered  thereon  for  the  plaintiff  as  of  the  return  day  of  said 
writ  and  commanding  said  clerk  to  issue  to  the  plaintiff  in 
said  case  an  execution  upon  the  judgment  so  entered. 

Henry  P.  EldredgCy  Jr.y  for  petitioner. 

Charles  E.  Gorman,  Frederick  C.  Olney,  for  respondents. 


Catherine  Hassett  vs.  Edward  W.  Everson. 

FEBRUARY  2,  1912. 

Prssent:  Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)     Taxation,    Assessment.    Rendering  Aecouni. 

Notice  was  given  by  assessors  of  taxes  to  bring  in  accounts  of  ratable  estateev 
at  a  designated  place  on  the  fifth  and  twelfth  of  October,  at  which  place  and 
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on   which  days  they  would  meet  to  assess  the  tax  ordered  by  the  town. 
The  tax  was  assessed  November  9: — 
Hdd,  following  Matleson  v.  Warxoick  &  Coventry  Water  Co.,  28  R.  I.  570,  that 
the  notice  was  defective. 

(S)     Tax  Sale.    Statute  of  Limitations. 

If  proceedings  to  sell  for  taxes  were  illegal  no  lapse  of  time  can  change  their 
character,  and  if  a  tax  purchaser  holds  possession  imtil  protected  by  the 
statute  of  limitations,  he  then  becomes  safe,  not  because  his  title  is  any  more 
regular,  but  because  the  holder  of  the  better  title  has  become  incapable 
of  asserting  it. 

Ejectment.    Heard  on  agreed  statement  of  facts. 

Blodgett,  J.  It  appears  by  the  agreed  statement  of 
facts  in  this  action  of  trespass  and  ejectment  for  the  recovery 
of  possession  of  a  tract  of  land  in  the  town  of  Warwick, 
which  action  was  originally  brought  in  the  Superior  Court 
for  Kent  County  and  then  certified  to  this  court  to  be  heard 
and  determined  under  the  provisions  of  §  4,  cap.  298,  Gen. 
Laws,  1909,  as  follows: 

(1)  That  on  April  8,  1901,  the  plaintiff  acquired  title  in 
fee  simple  to  the  close  in  question  by  deed  duly  recorded. 

(2)  "That  pursuant  to  the  vote  of  the  financial  town 
meeting  of  the  said  town  of  Warwick,  held  upon  the  third 
day  of  September,  1901,  the  assessors  of  taxes  of  said  town 
did  on  the  ninth  day  of  November,  A.  D.  1901,  assess  a  tax 
at  the  rate  of  60c.  on  each  and  every  one  hundred  dollars  of 
ratable  property;  and  the  property  hereinbefore  described 
was  taxed  to  the  plaintiff  being  valued  at  $2,000.00  and  the 
tax  thereon  assessed  at  the  sum  of  $12.00." 

(3)  That  prior  to  assessing  said  tax  the  tax  assessors  of 
Warwick  posted  and  published  for  the  period  and  in  the 
manner  required  by  law  the  following  notice: 

"Town  of  Warwick 

Assessors'  Notice. 

"Whereas,  at  a  Town  Meeting  holden  in  and  for  the 
town  of  Warwick,  on  Tuesday,  the  3rd  day  of  September, 
A.  D.  1901,  it  was 
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''  Voted,  That  a  Town  Tax  of  60  cents  on  each  and  every 
hundred  dollars  of  the  ratable  property  of  this  town  be  levied 
and  assessed  on  the  inhabitants  thereof  and  all  others  own- 
ing ratable  property  therein,  to  defray  the  various  expenses 
thereof;  that  the  same  be  paid  into  the  Town  Treasury 
on  or  before  the  first  day  of  January  next  ensuing:  Now 
(1)  therefore 

NOTICE 

is  given  to  every  person  and  body  corporate  liable  to  taxation 
in  said  town  of  Warwick,  to  bring  in  unto  the  undersigned 
Assessors  a  true  and  exact  account  of  all  his  ratable  estate, 
describing  and  specifying  the  value  of  every  parcel  of  his 
real  and  personal  estate,  at  the  Assessors'  Room  in  the  Town 
Hall,  Apponaug,  in  said  Warwick,  on  Saturday,  the  5th,  and 
on  Saturday,  the  12th  days  of  October  next  ensuing,  at 
which  place  and  days  the  undersigned  will  meet  at  ten  of 
the  clock  in  the  forenoon,  and  continue  together  until  three 
of  the  clock  in  the  afternoon  for  the  purpose  of  assessing 
the  tax  ordered  by  the  Town  as  set  forth  in  the  vote  herein- 
before recited. 
Warwick,  September  3,  A.  D.  1901. 

BENJ.  F.  DAWLEY, 

WM.  V.  SLOCUM, 

BENJAMIN  HILL,  [Assessors." 

JACOB  A.  LOCKWOOD, 

JOHN  A.  BELCHER. 

(4)  That  said  tax  not  being  paid,  the  collector  of  taxes 
of  said  town  made  a  deed  of  the  same  to  one  Sprague  on 
December  29,  1902,  and  that  by  mesne  conveyances  the 
defendant  has  acquired  whatever  title  has  passed  to  Sprague 
under  said  tax  deed  and  has  "entered  upon  said  land  and 
ousted  the  plaintiff  from  the  possession  thereof.'' 

The  insufficiency  of  the  notice  above  given  by  the  tax 
assessors  is  alleged  by  the  plaintiff  to  invalidate  the  assess- 
ment of  the  land  in  question.  We  are  of  the  opinion  that  her 
contention  must  be  sustained.    In  MaUeson  v.  Warwick  & 
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Coventry  Water  Co.,  28  R.  I.  570,  581,  we  held  as  follows: 
"The  time  for  rendering  an  account  must  follow  the  day 
and  hour  established  for  the  valuation  and  ownership  of  the 
ratable  estate  of  the  taxpayer,  in  order  that  he  may  be  able 
to  render  a  true  and  exact  account  thereof,  as  required  by 
statute."  .  .  .  And  see  Carr  v.  Capwell,  30  R.I.  325; 
StruOiers  v.  Potter,  30  R.  I.  444;  Whitford,  BarUett  &  Co.  v. 
Clarke,  33  R.  I.  331. 

By  the  agreed  statement  of  facts  it  appears  that  the  tax 
in  question  was  assessed  on  November  9, 1901.  But  this 
date  does  not  appear  in  the  notice  above  set  forth.  Indeed, 
there  is  no  date  specified  in  said  notice  as  of  which  the  tax- 
payer is  to  make  a  return  of  his  ratable  estate.  The  utmost 
that  can  be  claimed  under  such  a  notice  is  that  those  tax- 
payers who  chose  to  do  so  could  make  a  return  as  of  October 
5,  1901,  and  those  who  chose  to  do  so  might  make  their 
return  as  of  October  12,  1901,  a  provision  which  is  so  clearly 
invalid  as  to  require  no  extended  discussion. 

The  defendant  avers  that  the  plaintiff  has  been  guilty  of 
such  laches  in  the  institution  of  these  proceedings  that  she 
is  now  precluded  from  a  recovery  in  her  favor.  Among  the 
cases  cited  on  defendant's  brief  is  Martin  v.  White,  53 
Oregon,  319,  327,  in  which  the  Supreme  Coiu't  of  Oregon 
aflKrms  the  doctrine  laid  down  by  the  Supreme  Court  of 
Michigan  in  Groesbeck  v.  Seeley,  (13  Mich.  329),  as  follows: 
(^)  "If  the  proceedings  to  sell  for  taxes  were  illegal,  no  lapse 
of  time  can  change  their  character,  and  they  can  never 
therefore  become  legal.  If  the  tax  piu'chaser  obtains  pos- 
session, and  holds  it  until  protected  by  a  limitation  law,  he 
then  becomes  safe  not  because  his  tax  title  is  any  moreregular, 
but  because  the  holder  of  the  better  title  has  become  in- 
capable of  asserting  it.  As  an  illegal  tax  title  is  a  nullity, 
it  cannot  of  itself  divest  or  affect  the  true  title  in  any  way, 
and  the  true  owner  cannot  be  lawfully  compelled  to  inciu' 
expense  or  take  active  measiu-es  to  get  rid  of  it  unless  he 
sees  fit.  But  if  he  becomes  ousted,  whether  by  a  pretended 
tax  title  holder  or  by  any  adverse  claimant,  he  can  only 
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secure  the  enjoyment  of  his  rights  by  active  measures,  and 
the  party  in  possession  may  then  rely  on  such  possession 
until  it  is  lawfully  assailed  by  suit  or  otherwise  within  the 
period  of  limitation."  This  statement  of  the  law  by  the 
defendant  is  exactly  the  plaintiff's  contention  and  we  approve 
and  adopt  it. 

Inasmuch  as  it  appears  by  the  agreed  statement  of  facts 
that  the  defendant  has  not  acquired  any  title  by  adverse 
possession  for  the  statutory  period,  it  follows  that,  since  the 
assessment  is  clearly  invalid  because  of  the  defective  notice 
above  set  forth,  our  decision  must  be  for  the  plaintiff  for 
possession  of  the  close  in  question,  and  the  papers  in  the  case 
will  be  sent  back  to  the  Superior  Court  for  the  county  of 
Kent,  with  direction  to  enter  judgment  for  possession  for 
the  plaintiff  in  accordance  with  this  decision. 

Mumfard,  Huddy  &  Emerson,  for  plaintiff,  Charles  C. 
Mumford,  of  counsel. 

BcLssett  &  Raymond,  for  defendant.  Russell  W.  Richmond^ 
of  counsel. 


Beacon  Hill  Land  Co.  et  ah  vs.  Walter  A.  Bowen,  Adm. 

et  ah 

FEBRUARY  7,  1912. 
Present:    Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(Jf)     Mortgages.    Plats.    Description  of  Premises. 

A  mortgage  deed  described  the  property  by  a  recorded  plat.  After  the  execu- 
tion of  the  mortgage  a  replat  of  the  premises  was  made  and  recorded. 

Held,  that  an  advertisement  of  sale  under  the  mortgage  which  made  reference 
to  the  mortgage  deed  and  the  record  thereof  and  gave  the  same  description 
of  the  property  as  was  given  in  the  mortgage,  was  proper. 

(S)    Mortgages.    Description  of  Premises.    PUUs. 

Where  a  notice  of  sale  imder  a  mortgage  excepted  all  lots  and  ways  which  had 
been  released,  which  releases  had  been  made  with  reference  to  a  replat  of 
the  premises  made  since  the  execution  of  the  mortgage,  the  advertisement 
following  the  description  in  the  mortgage  but  giving  such  references  to  the 
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record  as  would  enable  the  reader  to  ascertain  by  a  proper  examination  the 
extent  of  the  changes  in  the  property,  was  sufficient. 

(5)    Morlgoffes,    Adpertisemeni.    Inaccwracy  in  Notice. 

A  notice  of  sale  under  a  mortgage  described  the  place  of  sale  as  ''on  the  prem- 
ises on  lot  52  at  the  northeasterly  comer  of  Emeline  and  Enfield  streets:" — 

The  lot  on  this  comer  was  not  52  on  the  plat  referred  to  in  the  advertisement 
but  was  lot  52  on  a'replat  of  the  premises  made  after  the  execution  of  the 
mortgage: — 

HM,  that  the  inaccuracy  was  immaterial  in  the  absence  of  any  evidence  that 
the  mortgagor  wa»  prejudiced  thereby. 

(4)    Mofigagei.    Adequacy  of  Price, 

Mere  inadequacy  of  price  is  not  enough  to  impeach  a  sale  under  a  mortgage, 
but  a  grossly  inadequate  price  may  be  taken  into  account  in  connection 
with  other  circumstances  in  determining  whether  there  has  been  a  fair  sale. 

{S)    Mortgages.    Ac{joummerd  of  Sale. 

A  sale  having  been  properly  advertised  under  a  mortgage,  a  continuance  to 
another  place  was  made,  with  notice  to  all  present  for  the  purpose  of  afford- 
ing time  to  ascertain  whether  a  higher  bid  than  had  been  made,  could  be 
authorized  by  the  principals  of  those  bidding.  At  the  adjournment,  the 
last  highest  bid  was  renewed  and  accepted. 

Hdd,  that  the  mortgagor  was  not  prejudiced  by  this  action,  the  adjournment 
being  in  fact  for  his  benefit,  and  the  sale  in  effect  was  the  same  as  if  it  had 
been  completed  on  the  premises. 

Bill  in  Equity  on  facts  stated  in  opinion.  Heard  on 
appeal  from  decree  of  superior  court  and  dismissed. 

Johnson,  J.  This  is  a  bill  in  equity  brought  by  the 
Beacon  Hill  Land  Company,  a  corporation  located  in  the 
city  of  Providence  in  the  county  of  Providence,  and  Charles 
Sisson  of  said  Providence,  a  second  mortgagee,  against 
Walter  A.  Bowen,  of  Warwick,  in  the  county  of  Kent,  admin- 
istrator de  bonis  non  with  the  will  annexed  of  Amos  C.  Bars- 
tow,  late  of  said  Providence,  deceased,  and  John  R.  Freeman 
and  James  H*  Hurley  of  said  Providence,  praying  that  a  sale 
under  the  power  contained  in  a  first  mortgage  deed  be 
declared  null  and  void ;  that  the  respondent  Walter  A.  Bowen, 
administrator,  be  perpetually  enjoined  from  carrying  out 
said  sale  and  from  making  any  conveyance  or  transfer  of  the 
premises  covered  by  said  mortgage  to  said  James  H.  Hurley 
or  his  principal,  John  R.  Freeman;  that  an  account  may  be 
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taken  of  what  is  due  to  the  respondent  Bowen,  administrator, 
for  principal  and  interest  on  said  mortgage;  and  that  the  com- 
plainant company  be  allowed  to  redeem  said  premises. 
The  material  facts  admitted  on  the  pleadings  and  established 
by  the  evidence  are  as  follows:  The  sale  in  question  took 
place  by  virtue  of  a  power  of  sale  contained  in  a  first  mort- 
gage from  Lloyd  A.  Tillinghast  to  Amos  C.  Barstow,  executed 
on  April  2,  1894,  to  secure  a  five-year  promissory  note  of 
even  date  therewith  for  thirty-five  thousand  dollars.  The 
land  covered  by  said  mortgage  had  been  surveyed  and 
platted  in  May,  1883,  and  the  plat  recorded.  The  mortgage 
deed  described  the  property  by  this  plat.  In  1895,  after  the 
execution  of  the  Barstow  mortgage,  a  replat  was  made  of 
the  tract  and  was  recorded.  By  this  replat  a  rearrangement 
of  the  streets  and  lots  was  made  and  the  dimensions  and  the 
numbers  of  the  lots  were  changed.  A  copy  of  the  replat  was 
in  the  possession  of  the  respondent  Bowen.  About  thirty 
conveyances,  with  releases  by  the  said  respondent  have  been 
executed  since  the  replat  in  1895,  and  in  each  instance  refer- 
ence has  been  made  to  the  replat  and  not  to  the  original 
plat.  Subsequent  to  the  execution  of  this  mortgage  the 
equity  of  redemption  was  conveyed  to  the  complainant, 
Beacon  Hill  Land  Company,  which  assumed  the  said  mort- 
gage, and  March  21,  1905,  made  a  second  mortgage  for  three 
thousand  dollars  to  the  complainant  Sisson.  Amos  C. 
Barstow,  the  mortgagee,  died  on  the  fifth  day  of  September, 
1894.  His  executors  have  since  deceased,  and  the  first 
mortgage  note  and  deed  came  into  the  possession  of  the 
defendant  Bowen,  administrator  de  bonis  non^  with  the  will 
annexed,  and  were  held  by  him  in  this  capacity  at  the  time 
of  the  sale. 

Interest  on  the  Barstow  note  was  payable  semi-annually, 
on  the  second  day  of  April  and  the  second  day  of  October. 
The  interest  due  on  April  2, 1909,  was  paid  and  there  was  then 
due  on  the  principal  of  the  note  the  sum  of  $23,220.  In 
April  and  May,  1909,  there  was  paid  on  the  principal  $3,220, 
leaving  a  balance  due  of  $20,000.    The  next  interest  payment 
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was  not  due  untU  October  2,  1909.  On  July  16,  1908,  the 
complainant  company  executed  a  mortgage  to  the  respond- 
ent Bowen  for  $1,000  upon  other  land  of  the  complainants 
as  a  further  security  for  the  Barstow  note.  This  mortgage 
was  held  without  being  recorded  until  September  28,  1909. 
On  October  26,  1909,  the  principal  of  the  $1,000  note,  with 
the  interest  thereon  and  expenses  incident  to  an  advertised 
sale  under  the  mortgage  securing  the  same,  amounting  to 
$1,126.45,  was  paid.  The  respondent  Bowen  applied  the 
$1,000  to  the  principal  of  the  Barstow  note,  leaving  the 
interest  thereon  still  in  arrears.  In  August,  1909,  the  re- 
spondent Bowen  advertised  and  sold  the  property,  under  the 
power  of  sale  contained  in  the  mortgage  and  the  same  was 
bid  off  by  the  respondent,  John  R.  Freeman,  for  twenty-one 
thousand  dollars.  This  sale,  however,  was  not  consum- 
mated, as  the  respondent  Bowen  could  not  give  a  clear  title 
to  the  property  sold,  there  being  a  cloud  upon  the  title  to 
several  of  the  lots  caused  by  the  change  of  the  plat.  On 
February  17,  1910,  the  principal  of  the  first  mortgage  note, 
then  amounting  to  about  twenty  thousand  dollars,  was  due 
and  unpaid.  On  that  date  the  respondent  Bowen  again 
advertised  the  property  to  be  sold  under  the  power  of  sale 
contained  in  the  mortgage,  on  March  16,  1910.  In  the 
notice  given  of  said  sale  the  property  was  described  as  it 
had  been  described  in  the  mortgage  deed,  and  said  descrip- 
tion was  followed  by  the  words:  "Excepting  also  all 
lots  and  all  ways  and  streets  which  have  been  released  from 
the  operation  of  the  said  mortgage;  reference  to  said  mort- 
gage deed,  said  releases  and  said  plats  being  hereby  had.'' 

The  sale  was  advertised  to  be  "at  public  auction  on  the 
premises,  on  lot  No.  52,  at  the  northeasterly  corner  of  Emeline 
and  Enfield  streets."  On  the  advertised  date  of  sale,  the 
auctioneer  and  the  respondents.  Hurley  and  Bowen,  and  A. 
A.  Thomas,  Esq.,  assembled  on  the  property  at  the  time 
appointed  in  the  advertisement.  The  auctioneer  thereupon 
asked  for  bids,  and  bids  were  started.  The  respondent 
Bowen  and  the  respondent  Hurley,  agent  of  the  respondent 
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Freeman,  gradually  bid  up  to  the  sum  of  eighteen  thousand 
two  hundred  and  fifty  dollars  ($18,250),  Hurley  finally 
bidding  this  amount.  The  auctioneer  then  announced  to  all 
who  were  present  that  the  sale  would  be  continued  to  the 
office  of  A.  A.  Thomas,  Esq.,  number  75  Westminster  street, 
ar  2:30  o'clock  on  the  afternoon  of  the  same  day.  This 
continuance  was  made  in  order  to  ascertain  whether  a  higher 
bid  could  be  authorized  by  the  principals  of  those  bidding. 
At  the  time  and  place  named  the  parties  again  met,  the  said 
bid  of  respondent  Hurley  was  renewed  and  no  further  bid 
being  made,  was  accepted  and  the  property  was  struck  ofiF 
to  said  Hurley. 

The  cause  was  heard  in  the  Superior  Court  upon  amended 
bill,  answers,  replications,  and  testimony  taken  before  a 
conmiissioner,  and  a  final  decree  was  entered  in  accordance 
with  a  rescript  of  Tanner,  P.  J.,  dismissing  the  bill  of  com- 
plaint. From  this  decree  the  complainants  appealed, 
assigning  as  reasons  of  appeal:  That  the  said  decree  is 
against  the  law,  the  evidence  and  the  weight  thereof  in  that 
it  found  (a)  that  the  mortgage  sale  of  March  16,  1910,  of  the 
property  described  in  said  bill,  was  properly  made  and  in 
pursuance  of  the  power  of  sale  contained  in  the  mortgage  from 
Tillinghast  to  Barstow,  mentioned  in  said  bill;  (b)  that  the 
advertisement  of  said  sale  contained  a  proper  and  valid 
description  of  said  property;  (c)  that  the  advertisement  of 
said  sale  sufficiently  indicated  the  place  of  sale;  (d)  that  said 
sale  was  held  pursuant  to  said  advertisement;  (e)  that  said 
sale  was  legally  adjourned;  (f)  that  said  sale  and  all  matters 
pertaining  thereto  were  valid  and  eflfectual  in  all  respects. 

It  is  claimed  that  the  advertised  notice  of  sale  was  defec- 
tive in  that  it  did  not  correctly  describe  the  property  to  be 
(1)  sold.  The  advertisement  however  made  reference  to  the 
mortgage  deed  and  the  record  thereof,  and  gave  the  same 
description  of  the  property  as  was  given  in  the  mortgage  deed. 
This  constitutes  a  proper  description  in  a  notice  of  sale  under 
the  power  in  a  mortgage  deed.  In  Fitzpatrick  v.  FitzpcUricky 
6  R.  I.  64,  73,  this  court,  Ames,  C.  J.,  said:    ''The  second 
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ground  for  new  trial  alleged  in  the  motion,  this  court  has 
before  had  occasion  to  consider  in  the  analogous  case  of  the 
advertisement  by  a  sheriflF  of  a  sale  under  the  levy  of  an 
execution  on  real  estate;  Childs  v.  BaUou,  5  R.  I.  Rep.  537; 
and  we  see  no  reason  either  upon  principle  or  authority,  to 
doubt  the  correctness  of  what  is  there  intimated,  that,  in 
such  a  notice,  given  to  call  together  purchasers,  and  to  enable 
them  to  ascertain,  with  certainty,  what  is  offered  for  sale,  a 
description  of  the  premises  to  be  sold,  by  reference  to  a  plat 
or  deed  on  record,  is  sufficient.  Any  description  which  can 
be  given  will  be  unintelligible  to  one  unacquainted  with  the 
locality,  and  the  more  precise,  the  more  unintelUgible;  and 
the  description  of  the  premises  in  this  notice,  to  wit,  'a  lot  of 
land,  with  the  buildings  and  improvements  thereon,  situated 
in  the  northerly  part  of  the  city  of  Providence,  being  the  lot 
of  land  numbered  (10)  ten  on  the  plat  of  the  land  of  Samuel 
Whelden,  surveyed  and  platted  by  H.  F.  Walling,  July  7th, 
1845;'  which  plat,  it  is  agreed,  as  well  as  the  mortgage  under 
which  the  sale  was  made  was  recorded,  is  quite  as  intelligible 
to  piu'chasers,  as  any  that  can  be  imagined." 

It  is  also  claimed  that  the  description  in  the  advertisement 
was  indefinite  in  making  the  exception  of  the  lots  and  ways 
released,  as  follows:  "Excepting  also  all  lots  and  all  the 
ways  and  streets  that  have  been  released  from  the  operation 
^  ^  of  said  mortgage,  reference  to  said  mortgage  deed,  said 
releases  and  said  plats  being  hereby  had."  If  the  releases 
had  been  made  with  reference  to  the  plat  referred  to  in  the 
mortgage,  a  reference  to  the  nimibers  on  said  plat  of  the  lots 
so  released  would  have  been  clearer.  There  was  however  the 
difficulty  that  the  releases  had  been  made  with  reference  to 
the  numbers  of  the  lots  on  the  replat  made  since  the  execu- 
tion of  the  mortgage,  on  which  replat  the  ways  and  the  lots 
and  the  numbers  thereof  did  not  correspond  with  those  on  the 
plat  referred  to  in  said  mortgage.  It  appears  from  the 
testimony  that  a  brief  examination  of  the  record  was  suffi- 
<;ient  to  disclose  what  lots  and  ways  had  been  released. 

The  advertisement  followed  the  description  given  in  the 
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mortgage,  and  in  indicating  changes  in  the  property  gave 
such  references  to  the  record  as  would  enable  the  reader  to 
ascertain  by  a  proper  examination  the  extent  thereof.  This 
was  sufficient.    Fitzpatrick  v.  Fitzpatrick,  supra. 

Lowland  v.  Clark,  11  Colo.  265,  is  cited  for  the  respondents 
as  a  case  precisely  in  point.  It  is  in  accord  with  Fitzpatrick 
V.  Fitzpairickj  as  are  all  the  cases  which  have  come  to  our 
notice.  When  considered  however  with  particular  reference 
to  the  exception  of  the  lots  and  ways  released,  it  is  to  be  ob- 
served that  the  exception  complained  of  in  the  notice  of  sale 
in  the  Colorado  case,  viz.:  '^Excepting  also  all  such  portions 
of  the  first  described  lands  as  have  been  heretofore  sold  by 
the  Denver  Circle  Real  Estate  Company,"  was  contained, 
in  the  same  words,  in  the  description  in  the  deed  by  which  the 
debtor  got  his  title,  and  also  in  the  trust  deed;  under  which 
the  sale  at  auction  was  made. 

It  is  contended  that  the  place  of  sale  was  not  properly 
stated  in  the  notice.  The  language  of  the  advertisement  as 
to  the  place  of  sale  is  as  follows:  "Will  be  sold  at  public 
auction  on  the  premises,  on  lot  52,  at  the  northeasterly 
corner  of  Emeline  and  Enfield  streets."  ...  It  is  not 
contended  that  the  designations:  "On  the  premises"  and 
"at  the  northeasterly  comer  of  Emeline  and  Enfield  streets," 
were  erroneous,  or  that  the  sale  did  not  take  place  on  the 
premises,  on  a  lot  at  the  northeasterly  comer  of  said  streets. 
(3)  It  is  contended  however  that  the  designation  "On  lot  52" 
is  erroneous,  since  the  lot  on  said  comer  of  said  abovenamed 
streets  is  not  lot  52  on  the  plat  referred  to  in  said  advertise- 
ment, as  made  by  J.  A.  Latham,  which  was  the  plat  made 
before  the  execution  of  the  mortgage  to  Barstow,  but  is 
lot  52  on  the  replat  of  the  property  which  was  made  after 
the  execution  of  said  mortgage.  The  lot  where  those  attend- 
ing the  sale  gathered  was  lot  52  on  said  replat.  The  words 
"On  lot  52"  do  not  expressly  refer  to  the  Latham  plat. 
Even  if  the  words  "On  lot  52"  must  be  taken  to  refer  to  the 
Latham  plat,  and  therefore  the  advertisement  is  in  this 
respect  inaccurate,  the  inaccuracy  would  not  be  fatal  unless 
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it  in  some  way  prejudiced  the  complainants.  There  is  no 
evidence  that  any  one  was  deterred  from  attending  the  sale 
by  the  use  of  these  words.  It  appears  that  the  intending 
purchasers  gathered  at  the  corner  of  EmeUne  and  Enfield 
streets,  and  that  no  one  went  to  lot  52  on  the  Latham  Plat 
during  the  time  of  the  sale.  Unless  it  can  be  said  that  the 
words  "on  lot  52"  were  clearly  calculated  to  mislead  pros- 
pective purchasers  and  thus  injiu-e  the  complainants  by 
diminishing  the  number  of  bidders,  we  do  not  see  how  under 
the  evidence  they  were  injiu'ed  thereby.  It  is  well  settled 
that  mere  non-prejudicial  inacciu'acies  or  irregularities  in 
the  notice  or  conduct  of  a  sale  under  a  power  in  a  mortgage 
will  not  vitiate  a  sale.  Newman  v.  Jackson,  12  Wheat.  570; 
Colcard  v.  Bettinson,  131  Mass.  233;  Johnson  v.  Cocks,  37 
Minn.  530;  Stevens  v.  Bond,  44  Md.  506,  511;  Schoch  v. 
Birdsall,  48  Minn.  441,  444.  It  does  not  appear  to  us  that 
the  use  of  the  words,  "on  lot  52"  tended  to  mislead  prospec- 
tive purchasers.  Persons  desirous  of  locating  the  sale  would 
do  so  quite  as  easily  by  reference  to  the  corner  of  Emeline 
and  Enfield  streets  as  by  reference  to  the  lot  nimiber.  While 
the  streets  on  this  plat  were  not  very  particularly  defined, 
Enfield  street  had  been  brought  to  grade  its  entire  length. 
It  was  parallel  with  Elmgrove  Avenue,  a  street  upon  which 
there  was  a  car  fine,  and  at  its  junction  with  Emeline  street 
was  207.51  feet  from  Elmgrove  Avenue,  as  shown  by  the 
replat  introduced  in  evidence.  The  place  of  sale  apparently 
was  found  by  those  who  desired  to  find  it.  The  testimony 
shows  that  no  person  appeared  anywhere  else  on  the  plat  at 
any  time  during  the  sale,  except  two  little  girls  up  towards 
Morris  avenue.  There  is  no  testimony  tending  to  show 
that  the  complainants  were  in  any  way  prejudiced  by  the 
use  of  the  words  "on  lot  52"  in  the  notice  of  sale. 
i^\  The  complainants  also  claim  that  the  price  obtained  was 
wholly  inadequate.  The  property  sold  for  $18,250.  The 
complainants  claim  it  was  worth  double  or  more  than  double 
that  sum.  The  testimony  of  witnesses  as  to  val\ie  is  con- 
flicting, ranging  from  six  cents  to  twelve  and  one-half  cents  a 
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foot  for  the  whole  tract.  The  price  obtained  was  about 
five  and  one-eighth  cents  a  foot,  the  tract  containing  353,450 
square  feet.  It  also  appeared  in  evidence  that  repeated 
attempts  on  the  part  of  the  Beacon  Hill  Land  Co.  to  obtain 
a  loan  of  $18,000  on  mortgage  upon  said  land,  it  to  pay  the 
balance  of  the  Barstow  mortgage  in  cash,  had  been  unsuc- 
cessful. It  is  not,  we  think,  generally  expected  that  land 
will  sell  at  auction  under  a  power  contained  in  a  mortgage 
at  a  price  as  high  as  the  valuation  put  thereon  by  the  owner, 
or,  perhaps,  even  as  high  as  the  real  value.  As  the  court 
said  in  Austin  v.  Hatch,  159  Mass.  198,  199:  "It  is  a 
notorious  fact  that,  when  land  is  sold  by  auction  under  a 
power  contained  in  a  mortgage,  it  seldom,  if  ever,  brings  a 
price  which  reaches  its  real  value.  If  this  is  a  hardship  upon 
a  mortgagor  or  those  claiming  under  him,  it  is  owing  to  the 
contract  which  he  has  made,  and  which  the  mortgagee  has  a 
right  to  have  carried  out."  Mere  inadequacy  of  price  is  not 
enough  to  impeach  a  sale  under  the  power  contained  in  a 
mortgage.  Galvin  v.  Newton,  19  R.  1. 176;  Nichols  v.  Flagg, 
24  R.  I.  30;  Babcock  v.  Wells,  25  R.  I.  30.  On  the  authority 
of  these  cases  a  grossly  inadequate  price  may  be  taken  account 
of  in  connection  with  other  circumstanced  in  determining 
whether  there  has  been  a  fair  sale.  No  circumstances  have, 
however,  been  shown  in  this  case  indicating  any  unfairness 
in  the  sale. 
(5)  It  is  contended  that  the  adjournment  of  the  sale  to  the 
office  of  Mr.  Thomas,  75  Westminster  Street,  was  illegal. 
We  think  this  continuance  of  the  sale  was  proper.  The 
limit  of  bidding  at  the  advertised  place  of  sale  had  been 
reached,  and  the  continuance  was  made  with  notice  to  all 
who  were  present,  and  was  for  the  piupose  of  affording  time 
to  ascertain  whether  a  higher  bid  could  be  authorized  by  the 
principals  of  those  bidding.  At  the  time  and  place  appointed 
by  the  auctioneer  in  continuing  the  sale,  the  parties  again 
met;  the  bid  of  the  respondent  Hurley  was  renewed,  and  no 
further  bid  being  made,  was  accepted,  and  the  property  was 
struck  off  to  said  Hurley.    There  was  nothing  in  this  pro- 
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cedure  to  prejudice  the  complainants.  In  fact,  it  was  for 
their  benefit,  as  it  afforded  an  opportunity  for  a  higher  bid 
for  the  property. 

The  complainants  contend  that  published  notice  should 
have  been  given  of  said  continuance.  We  think  there  is  no 
merit  in  this  contention.  There  was  no  time  for  such  publi- 
cation. The  sale  had  been  properly  advertised  as  required 
by  the  terms  of  the  mortgage.  Notice  of  the  continuance 
to  the  office  of  Mr.  Thomas,  was  given  to  all  persons  present 
at  the  place  advertised  for  the  sale.  We  think  this  was  suffi- 
cient, in  view  of  the  fact  that  the  postponement  was  only  for 
the  purpose  of  securing  if  possible  a  higher  bid  upon  the 
property.  In  Marcus  v.  CoUamore,  168  Mass.  56,  57,  the 
court  said:  "The  plaintiflf  asked  for  a  ruling  that  the 
sale  was  invalid,  and  argues  that,  when  the  first  advertise- 
ment failed  to  bring  anybody  to  the  sale,  it  was  the  mort- 
gagee 's  duty  to  advertise  again  as  fully  as  before.  But  there 
is  no  absolute  rule  of  law  to  that  effect.  The  first  advertise- 
ments are  required  by  the  mortgage;  and  other  or  further 
duties  of  the  mortgagee  are  less  defined,  and  are  embraced 
under  the  general  obligation  to  make  reasonable  efforts  to 
prevent  a  sacrifice  of  the  property.''  Further,  we  think  the 
sale  as  completed  was  in  effect  the  same  as  if  it  had  been 
completed  on  the  premises.  The  last  bid  made  on  the 
premises  stood,  and  though  renewed  at  the  place  to  which  the 
sale  was  continued,  it  is,  we  think,  properly  to  be  considered 
as  the  same  bid,  and  the  sale  completed  by  the  acceptance 
thereof  is  to  be  considered  the  same  as  if  made  at  the  place 
advertised.  In  Richards  v.  Holmes,  18  How.  (U.  S.)  143, 
147,  the  court  said:  "A  sale  regularly  adjourned  so  as  to 
give  notice  to  all  persons  present  of  the  time  and  place  to 
which  it  is  adjourned  is,  when  made,  in  effect  the  sale  of 
which  previous  public  notice  was  given." 

The  appeal  is  dismissed,  the  decree  below  is  affirmed  and 
the  cause  is  remanded  to  the  Superior  Court  for  further 
proceedings. 

Herbert  A,  Rice,  for  complainants. 
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John  Henshaw,  Arthur  A.  Thomas,  for  Walter  A.  Bowen, 
administrator. 

Eliot  G.  Parkhursty  Eugene  A.  Kingman,  Edwards  &  AngeU^ 
for  John  R.  Freeman  and  James  H.  Hurley. 


Walter  I.  Cole  vs.  Herbert  W.  Barber,  Town  Treas- 
urer. 

February  14,  1912. 

Prbbbnt:    Blodgett,  Johnson,  Parkhurst  and  Sweetland,  JJ. 

(i)    TTifneMM.    Menial  Competency, 

Ab  a  man  is  presumed  to  be  sane,  until  shown  to  be  otherwise,  the  statement 

in  a  bill  of  particulars  that  the  plaintiff  was  suffering  from  paranoia  was 

not  sufficient  to  establish  his  incompetency  to  testify. 

(JB)    Municipal  CorporaUons.    Actiam.    Evidence,    Public  Highways, 
The  action  of  a  town  council  upon  a  petition  of  citizens  for  repairs  on  a  road 
can  be  shown  in  an  action  against  the  town  as  bearing  upon  the  question 
whether  the  road  was  one  over  which  the  town  had  control  and  upon  which 
it  made  repairs,  the  question  of  its  being  a  public  highway  being  in  issue. 

<5)    Evidence.    Leading  Queeticne. 

Exception  will  not  lie  to  a  leading  question,  its  admission  being  in  the  dis* 
cretion  of  the  court. 

<4)    Negligence.    Last  Clear  Chance. 

Request  to  charge  as  to  the  ''last  clear  chance"  was  properly  refused,  where  the 
"last  clear  chance"  plaintiff  would  have  had  to  avoid  the  accident,  would 
have  been  if  he  had  known  the  hole  was  in  the  highway,  to  use  due  care  in 
keeping  out  of  it.  If  he  did  not  do  this  he  would  have  been  guilty  of  con- 
tributory negligence,  and  upon  that  question  the  jury  had  been  correctly 
charged. 

Trespass  on  the  case  for  negligence.  Heard  on  ex- 
ceptions of  defendant  and  overruled. 

Johnson,  J.  This  is  an  action  of  trespass  on  the  case  for 
negligence  brought  by  Walter  I.  Cole,  of  the  town  of  War- 
wick, in  the  county  of  Kent  and  State  of  Rhode  Island, 
against  Herbert  W.  Barber,  town  treasurer  of  said  town  of 
Warwick,  for  personal  injuries  claimed  to  have  been  suffered 
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by  the  plaintiff  by  reason  of  the  unsafe  condition  or  want  of 
repair  of  a  certain  pubUc  highway  in  said  town  of  Warwick 
described  by  the  plaintiff  in  his  declaration  as  ^'the  road 
leading  from  Pontiac  to  Old  Warwick,"  on  the  first  day  of 
September,  A.  D.  1910.  The  plaintiff  alleges  in  his  declara- 
tion the  duty  of  said  town  to  keep  said  highway  in  a  proper 
state  of  repair,  so  that  said  road  would  be  safe  and  convenient 
for  the  plaintiff  to  travel  thereon  with  his  horse  and  wagon, 
iind  alleges  that  notwithstanding  its  said  duty,  said  town 
carelessly  and  negUgently  permitted  said  road  to  become  and 
to  be  out  of  repair  and  unsafe  for  travel  at  a  point  on  the 
traveled  portion  of  said  road,  about  two  and  one-half  feet 
south  of  the  most  northerly  traveled  portion  thereof  and 
ikbout  eighteen  feet  west  of  where  said  road  intersects  with 
A  driveway  leading  north  therefrom  to  the  Budlong  ice  houses, 
in  that  a  certain  iron  annealing  pot,  or  similar  vessel,  which 
had  been  used  as  filUng  under  said  road  at  said  point  was 
permitted  to  become  and  remain  partially  uncovered  and 
broken  through  in  such  a  manner  as  to  form  and  constitute 
ik  hole  and  a  vise  Uke  trap  for  the  wheel  of  the  plaintiff's 
wagon;  that  said  town  had  notice  or  but  for  want  of  reason- 
Able  care  would  have  had  notice  of  said  defect,  and  that  on  to 
wit,  the  first  day  of  September,  1910,  at  about  four  o'clock 
in  the  morning,  he  was  riding  along  said  road  in  his  wagon 
-drawn  by  his  horse,  and  was  in  the  exercise  of  due  care,  when 
the  wheel  of  his  said  wagon  suddenly  sank  into  said  hole, 
<;ausing  said  wagon  to  tip  or  be  thrown  over  and  the  plaintiff 
to  be  thrown  to  the  ground;  and  causing  the  plaintiff's 
horse  to  trample  and  walk  upon  the  plaintiff  while  he  was 
prostrate  upon  the  ground,  by  reason  whereof  he  was  in- 
jured, etc. 

The  case  was  tried  in  the  Superior  Court  in  Kent  County, 
And  on  February  15, 1911,  the  jury  returned  a  verdict  for  the 
plaintiff  for  three  thousand  five  hundred  dollars. 

The  defendant  duly  moved  for  a  new  trial  on  the  grounds: 
That  said  verdict  is  contrary  to  law;  to  the  evidence  and  the 
weight  thereof;  and  that  the  damages  are  excessive. 
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The  motion  for  a  new  trial  was  heard  by  the  justice  who 
presided  at  the  trial,  and  on  April  7, 1911,  was  denied.  April 
12,  1911,  defendant  excepted  to  the  denial  of  said  motion  for 
a  new  trial,  and  filed  notice  of  its  intention  to  prosecute  a 
bill  of  exceptions.  The  bill  of  exceptions  and  the  transcript 
of  testimony  allowed  by  said  justice  were  duly  filed  and  the 
case  is  now  before  us  on  the  defendant's  bill  of  exceptions: 
(1)  to  certain  rulings  of  the  justice  presiding  at  the  trial 
admitting  certain  evidence  as  shown  on  pages  44,  49,  59, 
71,  98  and  116  of  the  transcript  of  testimony:  (2)  to  the 
decision  of  said  justice  denying  defendant's  motion  that  the 
court  direct  the  jury  to  return  a  verdict  for  the  defendant,  as 
shown  by  said  transcript  at  page  307 :  (3)  to  the  refusal  of 
said  justice  to  charge  the  jury  at  said  trial  as  requested  by  the 
defendant,  as  shown  by  the  transcript:  (4)  to  the  decision 
of  said  court  denying  the  defendant's  motion  for  a  new  trial 
on  the  grounds  set  out  in  said  motion. 

Considering  the  exceptions  designated  ''(1)"  in  the  bill 
of  exceptions,  to  the  admission  of  testimony,  the  first  excep- 
tion under  that  head,  page  44  of  transcript,  was  to  the  ques- 
tion, "  Now  I  will  ask  you  if  in  the  year  1878  your  father  was 
highway  surveyor  for  the  town  of  Warwick  of  that  road 
running  from  the  Greenwood  bridge  to  Tustusket?"  De- 
fendant's counsel  objected  to  the  witness,  who  was  the  plain- 
tiff, testifying  until  his  competency  had  been  shown.  He 
stated  to  the  court  that  in  the  bill  of  particulars  filed  by  the 
plaintiff  one  of  the  injuries  specified  was  paranoia,  and  that 
paranoia  was  "chronic  insanity."  The  court  allowed  the 
question,  and  defendant's  counsel  excepted.  The  court 
asked  if  that  was  the  only  exception  made,  as  to  his  compe- 
tency. Counsel  answered:  ''His  mental  competency  and 
ability  to  understand  the  nature  of  an  oath  and  so  forth." 
We  think  the  objection  was  properly  overruled  for  the  reason 
stated  by  the  justice,  that  a  man  is  presumed  to  be  sane  un- 
til shown  to  be  otherwise.  See  Movrry  v.  Saunders,  33  R.  I. 
n)  45,  52.  We  think  that  the  mere  statement  in  the  bill  of 
particulars  that  the  plaintiff  was  suffering  from  paranoia 
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was  not  sufficient  to  establish  his  incompetency  to  testify. 
When  this  objection  was  again  made  to  the  plaintiff's  testi- 
fying upon  being  recalled,  the  court  said:  ''There  is  not 
a  particle  of  evidence  before  the  court  as  to  the  incompetency 
of  this  witness."  Mr.  Murphy:  "It  appears  upon  the 
record,  Your  Honor."  The  Court:  "It  doesn't  appear 
upon  the  record  so  that  the  court  can  pass  upon  it.  You 
will  notice  in  the  case  of  Hope  T.  Williams  against  Smith 
there  was  a  deposition  taken  of  a  woman  ninety  years  old 
and  it  was  said  then  that  deposition  itself  showed  she  was 
of  unsound  mind.  That  case  was  tried  before  me  and  I 
admitted  the  deposition  for  what  it  was  worth."  Mr. 
Murphy:  "I  noted  Your  Honor's  ruling  last  night  and  I 
simply  want  to  renew  my  objection  at  this  time."  The 
Court:  "You  don't  admit  that  everything  in  that  bill  of 
particulars  is  proved  by  the  mere  filing  of  it  and  the  mere 
claim  here  by  the  plaintiff  doesn't  establish  the  fact."  In 
Williams  v.  Smith,  29  R.  I.  562,  572,  the  court,  speaking 
of  the  exception  to  the  admission  of  the  deposition  above 
referred  to  by  the  justice,  said:  "The  fifth  objection  is 
valueless.  It  was  proper  for  the  court  in  the  absence 
of  extrinsic  evidence  relating  to  the  physical  and  mental 
capacity  of  the  plaintiff  at  the  time  of  giving  her  deposi- 
tion, to  permit  the  same  to  be  read  to  the  jury  as  testi- 
mony for  them  to  weigh  under  suitable  instructions." 

The  second  exception  to  the  admission  of  testimony,  p. 
49,  was  to  the  question,  "Whether  or  not  there  is  anything 
on  the  extreme  northerly  boundary  and  the  extreme  south- 
erly boundary  of  that  road  to  indicate  the  road?"  This  was 
objected  to  by  counsel  for  defendant.  The  court  asked, 
"What  do  you  mean,  the  traveled  portion  of  the  road?" 
Counsel  for  plaintiff  said:  "No,  Your  Honor,  I  mean  to 
show  the  road  has  a  fence  there,  a  fence  on  each  side,  and 
then  I  will  show  the  entire  width  of  it  and  then  show  the 
width  of  the  traveled  portion  of  it."  The  Court:  "Then 
you  wish  to  show  whether  it  is  enclosed  in  any  way?" 
Counsel  for  plaintiff:    "Exactly."    The  Court:    "That 
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may  be  shown."  An  exception  was  taken.  Then  counsel  for 
plaintiflf  reframed  the  question  and  asked,  "Whether  or  not 
there  is  a  fence  on  each  side  of  the  road  at  that  point,  or  any 
portion  of  a  fence?"  To  this  question  no  objection  was 
made.    The  exception  is  without  merit. 

As  to  the  third  exception  to  the  admission  of  testimony, 
p.  69,  the  plaintiff's  counsel  offered  in  evidence  a  certified 
copy  of  a  petition  signed  by  certain  people  asking  for  repairs 
on  a  road  running  from  Greenwood  bridge  to  the  so-called 
Tustusket  Comer,  having  attached  thereto  certified  copies 
of  votes  showing  the  action  of  the  town  council  of  Warwick 
upon  the  petition.  Objection  was  made  by  defendant's 
counsel.  In  answer  to  the  court 's  question  as  to  the  date  of 
the  petition,  plaintiff's  counsel  stated  that  according  to  the 
town  clerk's  certificate  it  was  April  2,  1909.  Plaintiff's 
counsel  stated  that  he  offered  it  first  and  principally  to  show 
the  acknowledged  dominion  of  the  town  of  Warwick  over 
said  road  and  the  acknowledgment  of  the  town  of  its  obliga^ 
tion  to  keep  said  road  in  repair;  and  secondly,  possibly  to 
show  notice  to  the  town  of  the  defective  condition  of  that 
road.  The  paper  was  admitted  and  defendant's  counsel 
excepted.  We  think  the  admission  was  proper.  By  statute, 
highways  lying  and  being  within  the  bounds  of  any  town  are 
required  to  be  kept  in  repair  and  amended  so  that  the  same 
may  be  safe  and  convenient  for  travelers  with  their  teams, 

(2)  carts  and  carriages,  at  the  proper  charge  and  expense  of 
such  town,  under  the  care  and  direction  of  the  town  council 
of  such  town.  Gen.  Laws,  1909,  cap.  83,  §  1;  The  action 
of  the  town  council  upon  the  petition  of  citizens  for  repairs 
on  this  road  could  be  shown  as  bearing  upon  the  question 
whether  the  road  was  one  over  which  the  town  had  control 
and  upon  which  it  made  repairs,  the  question  of  its  being  a 
public  highway  being  in  issue. 

.gv  As  to  the  fourth  exception  to  the  admission  of  testimony, 
page  71,  the  question  was:  "And  I  will  ask  you  whether  or 
not  you  know  where  the  iron  plates  are  located  in  that  road?" 
Objection  was  made  by  defendant's  counsel.    The  question 
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was  allowed.  If  it  was  leading,  which  was  the  ground  of 
objection,  its  admission  was  in  the  discretion  of  the  court. 
The  exception  is  without  merit. 

As  to  the  fifth  exception  to  the  admission  of  testimony, 
page .98,  the  question  was:  "Do  you  know  where  a  drain 
goes  under  that  road  that  is  formed  by  some  %iron  plate?" 
The  objection  was  that  it  was  leading.  The  Justice  said: 
"Well,  it  might  be  if  this  were  the  first  time  in  this  case  he  was 
directing  attention  to  a  drain,  but  it  has  been  testified  to 
by  so  many  witnesses  if  doesn't  seem  to  be  worth  while  to 
approach  each  witness  in  the  same  way  you  did  the  first 
one.  You  have  established  the  fact  there  is  a  drain  there. 
That  is  a  proper  question.  If  you  want  to  except  you  may.'' 
The  ruUng  was  correct. 

The  sixth  exception  to  the  admission  of  testimony,  page 
116,  was  a  renewal,  upon  the  plaintiff  being  recalled,  of 
defendant's  objection  to  his  competency,  on  the  same  ground 
as  in  the  first  exception,  and  was  properly  overruled  for  the 
same  reason. 

The  exception  designated  "(2)"  in  the  bill  of  exceptions, 
to  the  decision  of  the  Court  denying  defendant's  motion  for 
the  direction  of  a  verdict,  will  be  considered  in  connection 
with  the  exception  to  the  denial  of  defendant's  motion  for  a 
new  trial. 

As  to  the  exception  designated  "(3)"  in  the  bill  of  ex- 
ceptions, to  the  refusal  of  the  justice  to  charge  the  jury  as 
requested  by  defendant,  there  are  six  such  requests: 

^^  First:  If  the  jury  is  satisfied  from  the  evidence  that  the 
plaintiff  had  knowledge  of  the  defect  the  verdict  must  be 
for  the  defendant. 

^^  Second:  If  the  jury  find  from  the  evidence  that  the 
plaintiff  was  not  exercising  ordinary  care  at  the  time  of  the 
accident — verdict  should  be  for  defendant. 

^^  Third:  If  the  jury  find  from  the  evidence  that  the 
plaintiff  had  opportunity  for  knowing  the  defect  had  not 
been  repaired — ^verdict  should  be  for  the  defendant. 

'  Fourth:    If  th^  j  ury  find  that  plaintiff 's  own  carelessness 
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was  the  proximate  cause  of  his  injuries — verdict  should  be 
for  defendant. 

'^ Fifth:  If  the  jury  find  that  the  plaintiff  had  the  last 
clear  chance  to  avoid  the  accident — verdict  should  be  for 
defendant. 

^^  Sixth:  If  the  jury  find  that  plaintiff  was  guilty  of 
contributory  negligence — verdict  should  be  for  the  defend- 
ant." 

These  requests  are  covered  by  the  charge.  The  fifth  is 
the  only  one  not  covered  in  its  terms.  The  court  did  not 
charge  as  to  the  last  clear  chance  for  the  reason,  doubtless^ 
that  there  was  nothing  in  the  evidence  requiring  him  to  do 
so.  The  only  "last  clear  chance"  the  plaintiff  could  have 
to  avoid  the  accident  would  be,  if  he  knew  the  hole  was  there, 
to  use  due  care  in  keeping  out  of  it.  If  he  did  not  do  this  he 
would  be  guilty  of  contributory  negligence,  and  upon  that 
question  the  court  had  fully  and  correctly  charged  the  jury. 

We  pass  now  to  the  consideration  of  the  remaining  ex- 
ceptions. On  the  question  whether  the  road  on  which  the 
injury  was  sustained  is  a  pubUc  highway,  a  great  deal  of 
evidence  was  introduced,  including  a  copy  of  an  original 
plat  entitled  "Warwick  Four-Miles  Common,"  adopted  at  a 
proprietor's  meeting,  April  20, 1729.  Robert  W.  Greene,  a 
civil  engineer,  identified  a  road  laid  out  on  this  plat  as  the 
road  running  from  Arnold's  bridge  to  Wildes'  Corners,  and 
stated  that  the  width  of  said  road  shown  on  said  plat  is  four 
rods.  The  same  witness  testified  that  he  had  lived  in  War- 
wick forty  years;  that  he  had  examined  two  books,  previously 
introduced  and  identified  by  the  town  clerk,  and  had  com- 
piled from  them  a  hst  of  the  siu^eyors  who  had  had  charge 
of  the  highway  district  in  which  the  Pontiac-Old  Warwick 
road,  identified  as  the  road  upon  which  the  accident  in  ques- 
tion occurred,  is  located,  and  that  the  list  shows  the  names 
of  the  surveyors  and  the  years  that  they  surveyed  and  the 
number  of  the  district  as  it  was  at  different  periods.  The 
list  was  produced  showing  the  surveyors  from  1861  to  1910. 
Several  of  the  highway  surveyors  shown  on  said  list  testified 
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as  to  their  knowledge  of  the  road  in  question,  and  as  to 
attending  to  repairs  on  said  road  during  their  terms  of  office. 
One  was  surveyor  from  1871  to  1889,  except  part  of  one  year, 
and  had  been  a  resident  of  Warwick  for  forty-one  or  forty- 
two  years.  He  testified  that  during  the  time  he  was  highway 
surveyor  the  road  in  question  was  maintained  and  repaired 
by  him  as  town  surveyor;  that  one  year  he  piked  it  up  the 
whole  length  of  the  road  from  Greenwood  Bridge  to  Wildes' 
Comers.  There  was  testimony  from  old  residents  of  the 
town,  showing  use  of  the  road  and  its  repair  and  maintenance 
by  the  town  for  at  least  forty  years.  Actual  notice  of  the 
existence  of  said  hole  in  said  road  was  given  to  the  surveyor 
of  the  highway  district  prior  to  the  accident.  A  witness 
called  by  the  defendant  testified  that  he  saw  the  hole  in  the 
road  three  or  four  weeks  previous  to  the  accident;  that  it 
was  about  twelve  inches  long  and  probably  three  or  four 
inches  wide  at  the  top  and  went  down  to  a  small  crack, 
probably  half  an  inch  or  an  inch  wide;  that  he  had  noticed 
a  bad  place  there  for  some  time,  probably  a  year;  that  thi^ 
was  a  hole  through  one  of  the  old  annealing  pots  in  the  road; 
that  it  was  at  the  edge  of  the  north  wheel  rut;  that  he  gave 
notice  of  said  hole  to  the  highway  surveyor  of  the  district 
about  a  month  before  the  accident.  The  highway  siuveyor 
testified  that  he  remembered  a  man  speaking  to  him  about 
the  hole.  He  couldn  't  identify  the  man  who  told  him,  but  he 
said  some  man  told  him  there  was  a  hole  there;  and  that  it 
was  before  he  heard  of  the  accident.  The  evidence  as  to  the 
happening  of  the  accident,  as  to  the  conduct  of  the  plaintiff 
at  the  time,  and  as  to  the  negligence  of  the  defendant  was 
sufficient  to  support  the  verdict  as  to  the  liability  of  the  de- 
fendant. The  motion  to  direct  a  verdict  for  the  defendant 
was  properly  denied. 

The  jury  found  a  verdict  for  the  plaintiff.  The  justice 
who  presided  at  the  trial,  and  heard  the  testimony,  in  his 
rescript  denying  the  defendant's  motion  for  a  new  trial, 
said:  "I  am  of  the  opinion  that  upon  the  evidence  they 
(the  jury)  could  properly  find  that  the  town  was  liable  for 
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the  plaintiff's  injuries;  and,  if  so  liable,  the  amount  awarded 
the  plaintiff  by  the  verdict  is  not  so  great  as  to  impress  the 
court  as  being  unwarranted  by  the  evidence  or  that  the  jury 
in  reaching  their  verdict  were  influenced  by  passion  or  prej- 
udice."   We  see  no  reason  for  reaching  a  different  conclusion. 

The  defendant's  exceptions  are  severally  overruled  .and 
the  case  is  remitted  to  the  Superior  Court  with  direction  to 
enter  judgment  upon  the  verdict. 

Quinn  &  Keman,  for  plaintiff. 

Lester  T.  Murphy ,  for  defendant. 


Allen  &  Reed,  Inc.  vs.  Ernest  Russell. 

Februaiy  17,  1912. 

Present:    Dubois,  C.  J.,  Blodgett,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

{1 )    BiUs  of  ExcepUona.    Accident  or  Mistake. 

A  transcript  of  testimony  which  had  been  sent  by  express  by  the  stenographer 

did  not  reach  defendant  until  the  time  fixed  for  filing  same  had  expired. 

Defendant  did  not  apply  for  an  extension  of  time. 
Heldf  that  it  was  not  a  case  of  accident  or  mistake,  and  defendant 's  petition 

for  leave  to  file  his  biU  of  exceptions  would  be  denied. 

Petition  for  leave  to  file  bill  of  exceptions.  Heard  on 
motion  of  plaintiff  to  dismiss  petition  and  granted. 

Per  Curiam.  This  is  the  defendant's  petition  for  leave 
to  file  and  prosecute  his  bill  of  exceptions,  his  claim  being 
that  he  has  been  prevented  from  filing  the  same  at  the  time 
fixed  therefor  in  the  Superior  Court,  through  accident,  mis- 
take and  unforeseen  cause.  The  time  fixed  for  filing  said 
transcript  was  originally  July  17,  1911,  and  the  time  had 
been  extended  to  July  29,  1911.  The  defendant  sets  out 
in  his  petition  that  through  accident,  mistake  and  unfore- 
seen cause  the  transcript  of  the  testimony  sent  by  the  court 
stenographer  by  express,  did  not  reach  defendant 's  attorney 
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till  July  31,  1911,  too  late  to  be  filed  according  to  the  order 
of  the  court;  that  he  filed  said  transcript  on  August  2,  1911, 
and  his  exceptions  on  August  5,  1911,  in  the  clerk's  office  of 
said  court;  that  for  the  above  reasons  said  testimony  and  his 
bill  of  exceptions  could  not  be  allowed  by  the  trial  judge 
according  to  law,  in  consequence  of  which  he  has  been  de- 
prived of  the  opportunity  to  prosecute  his  bill  of  exceptions 
in  this  court.  In  these  circumstances  we  cannot  say  that  the 
defendant  has  lost  the  opportimity  to  prosecute  his  bill  of 
exceptions  through  accident,  mistake,  or  unforeseen  cause. 
The  right  to  a  review  by  bill  of  exceptions  is  contingent  upon 
a  diligent  observance  of  the  conditions  imposed  by  the  stat- 
ute. Gen.  Laws,  1909,  cap.  298,  Sections  17  to  24,  inclusive. 
This  case  does  not  differ  in  principle  from  Jackvony  v.  Cola- 
hica,  29  R.  I.  441.  There  the  stenographer  assumed  that 
defendant's  attorney  would  obtain  a  further  extension  of 
time,  and  the  attorney  assumed  that  the  stenographer  would 
attend  to  the  matter.  In  consequence,  nothing  was  done  and 
the  defendants  lost  the  privilege  of  prosecuting  their  excep- 
tions. In  this  case  the  defendant's  attorney  was  not 
obliged  to  wait  for  the  transcript  until  the  time  for  filing 
had  expired.  He  could  have  apphed  to  the  justice  who 
presided,  or  indeed  to  any  justice  of  the  Superior  Court, 
for  an  extension  of  time  beyond  July  29,  1911,  and  if  he 
had  not  received  the  transcript  in  time  to  file  on  said  date, 
it  was  his  duty  to  apply  for  such  extension. 

The  plaintiff's  motion  to  dismiss  the  defendant 's  petition 
is  granted,  and  said  petition  is  denied  and  dismissed. 

James  B.  Littlefield,  for  plaintiff. 

Peter  J.  Quinn,  for  defendant. 
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Bernardo  Tavares  vs.  Ardelia  C.  Dewing. 

FEBRUARY  12,  1912. 
Present:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(i)    Skipping.    Negligence.    Assumed  Risks. 

Plaintiff  was  a  foreigner  ignorant  of  the  English  language.  He  had  no  knowl- 
edge of  machinery  and  had  never  been  on  a  power  boat  until  the  day  pre- 
ceding the  injury,  and  then  worked  as  an  oyster  shoveler.  On  the  follow- 
ing day  he  was  ordered  into  the  cabin  by  the  captain  and  commanded  to 
bail  out  the  water  under  the  cabin  floor.  A  section  of  the  floor  beneath 
which  the  shaft  ran,  so  arranged  that  it  could  be  lifted,  was  taken  up. 
The  water  in  the  bilge  was  above  the  level  of  the  shaft  which  was  then 
revolving;  the  cabin  was  dark  and  the  floor  wet  and  slippery.  The  plaintiff 
after  the  orders  were  commimicated  to  him  by  signs,  was  bailing  the  water 
by  means  of  a  small  pail  into  a  larger  pail,  kneeling  on  his  left  knee  with  his 
right  leg  drawn  up  behind  him  to  steady  him,  and  his  right  foot  slipping, 
his  leg  was  caught  and  drawn  down  by  the  shaft  and  injured.  Plaintiff 
claims  that  he  was  unable  to  see  the  shaft  because  of  the  water;  that  he 
did  not  know  it  was  there  and  was  not  warned  as  to  the  dangers  of  the  woric. 
It  also  appeared  that  the  ''bilge  pump''  had  been  out  of  order  at  times 
during  two  years  and  was  so  at  the  time  in  question.  It  also  appeared  that 
the  water  could  have  been  safely  pumped  out  by  use  of  a  hand  pump,  but 
it  did  not  appear  that  such  a  pump  was  on  the  boat.  It  further  appeared 
that  the  captain  filed  a  ''wreck  report "  of  the  accident,  stating  that  warning 
had  been  given  to  use  great  care  in  working  around  the  shaft  in  taking  out 
bilge  water,  while  in  motion. 

Heldf  that  upon  such  facts  there  was  no  evidence  that  the  risk  was  obvious 
to  and  assumed  by  the  plaintiff. 

Heldf  further,  that  in  view  of  testimony  of  plaintiff  that  he  had  not  been 
warned,  the  introduction  of  the  "wreck  report"  by  him,  containing  a 
general  statement  by  the  captain,  could  not  be  taken  as  an  admission  by 
plaintiff  that  he  had  been  warned. 

(f )    Skipping.     Unseaworthiness,    Negligence.     Vice  Principal. 

Held,  further,  that  the  vessel  leaking  to  the  extent  shown  in  the  testimony, 
was  unseaworthy;  that  the  owner  and  the  master  were  grossly  negligent  in 
permitting  this  condition  to  continue  and  in  resorting  to  a  dangerous  make- 
shift in  removing  the  water  and  that  the  master  was  grossly  negligent  in 
ordering  plaintiff  without  proper  warning  or  safeguard  into  a  position  of 
danger,  and  in  so  doing  he  was  the  representative  of  the  owner  who  became 
liable  for  the  injury. 

(5)    Skipping.    Negligence.     Vice  Principal. 

In  cases  of  injury  to  a  sailor  arising  from  the  unseaworthiness  of  the  vessel, 
through  the  negligence  of  the  captain,  such  negligence  is  that  of  a  vice- 
principal  representing  the  owner. 
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(4)  Evidence. 

^'Q.  Did  you  see  any  danger  there  before  the  accident?"  Held,  properly 
excluded  as  not  being  specific. 

(5)  Evidence,    Interpreter, 

It  is  the  function  of  an  interpreter  to  interpret  correctly  all  questions  and  the 
answers  thereto,  but  the  power  to  determine  the  responsiveness  of  answers 
belongs  to  the  court,  and  instruction  to  an  interpreter  not  to  give  answers 
which  were  not  responsive  to  the  questions,  constituted  prejudicial  error. 

<^)     Trial.    Views, 

Where  a  view  had  been  taken  and  plaintiff  could  have  gone  with  the  jury  had 

he  seen  fit,  the  court  properly  exercised  its  discretion  in  refusing  to  interrupt 

the  trial  for  the  purpose  of  taking  a  second  view. 

Trespass  on  the  case  for  negligence.  Heard  on  ex- 
ceptions of  plaintiff  and  sustained. 

Parkhurst,  J.  This  is  an  action  of  trespass  on  the  case 
for  negligence  brought  by  the  plaintiff  against  the  defendant, 
by  declaration  alleging  in  substance  that  the  defendant  on 
and  prior  to  the  28th  day  of  December,  1909,  was  engaged  in 
the  oyster  business  and  owned  and  used  for  the  piui)oses  of 
said  business  a  certain  gasoline  motor-boat;  that  on  said  day 
said  boat  was  in  use  in  said  business  in  Narragansett  Bay, 
and  that  the  plaintiff,  an  uneducated  and  simple-minded 
foreigner,  wholly  unacquainted  with  the  simplest  kind  of 
machinery  or  mechanism,  was  employed  on  said  boat  as  a 
common  laborer  as  a  servant  of  the  defendant;  that  it 
was  the  duty  of  the  defendant  to  provide  the  plaintiff  with  a 
reasonably  safe  place  in  which  and  reasonably  safe  appli- 
ances with  which  to  work,  and  by  the  captain  to  warn  the 
plaintiff  of  dangers  not  obvious  to  him,  and  that  the  captain 
of  the  boat,  being,  as  the  representative  of  the  defendant,  in 
absolute  and  supreme  charge  and  control  of  said  boat, 
commanded  the  plaintiff  to  bail  out  from  the  bottom  of 
said  boat  water  which  was  leaking  into  said  boat  adjoining 
a  rapidly  revolving  shaft,  part  of  the  propelling  machinery 
of  the  boat;  that  the  flooring  over  said  revolving  shaft  was 
removed,  and  the  plaintiff  was  commanded  to  stand  upon 
the  flooring  removed,  to  bail  out  the  said  water;  that  the 
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flooring  was  slippery,  and  that  the  plaintiflf  in  obejdng  said 
command  and  in  the  exercise  of  all  reasonable  care  and 
caution  and  wholly  unacquainted  with  the  fact  that  he  was 
in  any  danger  or  that  the  shaft  was  dangerous  in  any  degree 
to  him,  shpped  from  the  flooring  against  and  upon  said 
revolving  shaft,  his  right  leg  was  caught  by  said  revolving 
shaft,  badly  bruised  and  the  bones  broken.  The  declara- 
tion further  alleges,  at  much  length,  the  ignorance  of  the 
plaintiff,  and  particularly  his  entire  want  of  knowledge  of 
machinery  in  general,  and  his  entire  lack  of  appreciation  of 
any  danger  to  himself  in  doing  the  bailing  commanded  by  the 
captain,  and  that  the  captain  wholly  neglected  to  warn  him 
of  danger,  and  that  the  danger  was  not  obvious  to  the  plain- 
tiff. The  plaintiff  also  files  a  second  coimt,  in  which,  in 
addition  to  allegations  substantially  similar  to  those  above 
set  forth,  he  also  alleges  that  he  was  wholly  unacquainted 
with  the  English  language,  as  the  captain  well  knew ;  and  that 
the  said  revolving  shaft  was  uncovered  and  unprotected^ 
The  declaration  also  alleges  in  both  counts  in  substance  that 
the  captain,  before  the  command  was  given,  knew,  or  but 
for  want  of  reasonable  care  and  caution  would  have  known 
of  the  danger,  and  of  the  ignorance  of  the  plaintiff,  and  of 
his  entire  lack  of  appreciation  of  such  danger,  the  duty  to 
warn  him  of  the  danger,  the  failure  to  give  such  warning, 
and  that  the  risk  was  not  obvious  to  the  plaintiff. 

To  this  declaration  the  defendant  pleaded  the  general 
issue,  and  thereupon  the  case  went  to  trial  before  a  jury  in 
the  superior  court,  wherein,  after  the  close  of  the  testimony 
introduced  on  behalf  of  the  plaintiff,  the  judge  granted  a 
motion  for  a  nonsuit;  upon  exception  to  which,  as  well  as 
upon  other  exceptions  taken  during  the  progress  of  the  trial, 
the  case  is  now  before  this  court. 

It  appears  from  the  evidence  that  the  boat  in  question 
was  owned  by  the  defendant  and  was  called  the  "Mary 
Lou;"  that  she  was  a  vessel  duly  licensed  under  the  laws  of 
the  United  States,  and  under  command  of  Winfield  L.  Sulis, 
as  master,  and  was  a  gasoline  motor-boat  nearly  39  feet 
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long,  and  14  feet  wide,  wherein  the  motive  power  was  gen- 
erated by  a  gasoline  engine  and  transmitted  to  a  screw  by 
means  of  a  shaft.  The  boat  had  a  forward  deck,  open  for 
the  handling  of  oysters  raised  from  the  beds  by  a  dredge^ 
and  aft  of  this  deck  was  a  small  cabin,  entrance  to  which 
was  had  from  the  forward  deck  by  means  of  a  door  and 
steps  located  at  the  port  side  of  the  forward  bulkhead  of  the 
cabin-house  and  also  by  means  of  a  door  opening  from  a  small 
after-deck  located  at  the  stem  of  the  vessel.  The  cabin 
floor  was  somewhat  lower  than  the  level  of  the  forward 
deck  and  the  cabin-house  extended  some  feet  above  said 
forward  deck.  In  this  cabin,  in  the  forward  part  next  to  the 
cabin-bulkhead,  was  located  the  gasoline  engine,  and  from 
this  a  shaft  extended  aft,  beneath  the  cabin  floor  and  inclined 
downward  at  such  an  angle  as  to  bring  the  after  end  of  the 
shaft  in  proper  position  for  the  attachment  of  the  screw- 
propeller  of  the  boat  at  a  place  in  the  water  imder  the  stem. 
A  section  of  the  cabin  floor  (called  a  ^'hatchway"  in  the 
testimony),  beneath  which  the  shaft  ran,  was  so  arranged 
that  it  could  be  lifted  and  laid  to  one  side  so  as  to  give  access 
to  the  shaft  and  to  the  bilge  or  hollow  space  imder  the  cabin 
floor.  It  appears  that,  at  the  forward  part  of  the  shaft, 
there  was  a  ''drum"  so-called  located  ''ahead  of  the  hatch- 
way'^ .  .  .  "close  to  the  engine,"  which  "drum" 
.  .  .  "encases  the  friction  reversing  gear"  and  is  between 
10  and  12  inches  in  diameter.  It  also  appears  clearly  that 
there  was  on  the  shaft  at  a  position  near  the  centre  of  the 
opening  formed  by  the  lifting  of  the  section  of  floor  or  "hatch- 
way" above  described,  a  "coupling"  about  4J^  inches  in 
diameter  and. about  10  inches  in  length  and  that  the  shaft 
is  in  the  centre  of  that  coupling  (see  Horton's  testimony, 
Trans,  p.  80);  and  that  that  coupling  has  "holes  bored 
through  it,  bored  in  to  hold  the  bolt-heads,  and  that  makes  it 
rough." 

It  fiurther  appears  in  evidence  that  the  plaintiff  was  an 
ignorant  Portugese  from  the  Cape  de  Verde  Islands,  wha 
had  only  been  in  this  coimtry  about  two  weeks,  during  which 
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time  he  had  been  engaged  m  farm  work;  that  he  had  had  no 
-experience  of  machinery,  and  had  never  before  been  on  a 
boat,  except  a  sailing  vessel  in  which  he  came  from  the 
islands;  and  that  he  had  no  knowledge  of  the  English  lang- 
uage, having  worked  only,  with  and  for  other  men  of  his 
nationaUty;  that  he  had  worked  on  this  boat  only  the  one 
day  previous  to  the  day  when  he  was  injured,  and  then  only 
on  the  deck,  shoveling  oysters;  and  that  on  that  day  he  did 
not  go  into  the  cabin  at  all ;  that  on  the  morning  of  December 
28,  1909,  he  went  aboard  the  boat,  called  the  "Mary  Lou," 
About  7  o'clock,  and  the  boat  proceeded  down  the  river; 
that  near  Field's  Point,  the  captain  of  the  boat  ordered  him 
down  into  the  cabin,  and  took  up  the  section  of  the  floor 
Above  referred  to,  laid  it  on  the  cabin  floor  to  the  left  of  the 
opening  (as  he  faced  forward),  and  commanded  the  plaintiff 
to  bail  out  the  water  from  the  bilge  under  the  cabin  floor; 
that  the  water  in  the  bilge  was  nearly  up  to  the  cabin  floor 
And  was  above  the  level  of  the  shaft,  which  was  then  re- 
volving, the  boat  then  being  underway;  that  the  water  was 
foul  and  dirty  and  covered  with  oil;  that  the  cabin  was  quite 
dark;  that  the  cabin  floor  about  the  ''hatchway"  was  wet 
And  slippery;  that  the  plaintiff,  obeying  the  orders  of  the 
captain  which  were  communicated  to  him  by  signs,  he  not 
being  able  to  understand  the  captain's  language,  took  a 
large  pail,  and  also  a  smaller  pail  with  which  to  bail  the  water 
from  the  hole  or  bilge  into  the  large  pail,  and  knelt  down  on 
his  left  knee  on  the  board  which  had  been  taken  up  and 
placed  to  the  left  of  the  opening  as  he  (the  plaintiff)  was 
facing  forward,  and  that  he  then  proceeded,  whUe  the  captain 
looked  on,  to  bail  out  the  water  with  the  smaller  pail  into 
the  larger  pail;  that  his  right  leg  was  drawn  up  behind  him 
to  steady  him;  that  the  captain  watched  him  bail  out  one 
pail  of  water,  and  then  turned  away  and  went  up  into  the 
pilot  house;  that  almost  immediately  thereafter  the  plain- 
tiff's right  foot  slipped  from  the  board  on  which  it  was  rest- 
ing into  the  hole  where  the  water  was,  his  right  leg  was  caught 
And  drawn  down  by  the  revolving  shaft  into  the  narrow  space 
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below  the  cabin  floor,  and  the  bones  of  his  leg  were  crushed 
and  broken  in  such  a  way  that,  after  a  vain  attempt  had 
been  made,  at  the  hospital,  to  save  the  leg,  it  was  found 
necessary  to  amputate  it  at  the  knee.  The  plaintiff  testified 
that  he  was  unable  to  see  the  revolving  shaft  because  of  the 
water  which  covered  it;  that  he  did  not  know  there  was  any 
such  revolving  shaft  there,  that  he  was  not  warned  by  the 
captain  or  anyone  else  of  any  danger  to  himself  in  connection 
with  the  work  he  had  been  ordered  to  do.  It  also  appears  in 
evidence  from  the  captain's  testimony,  that  the  bilge-pimip 
with  which,  ordinarily,  this  water  should  have  been  pumped 
out,  had  been  out  of  order  ''off  and  on"  for  two  years 
previous  to  this  time,  during  all  of  which  time  he  had  been 
captain  of  this  vessel;  and  that  it  was  out  of  order  at  this 
time,  and  had  been  so  on  the  day  previous;  and  that  he 
never  knew  whether  it  would  work  or  not  until  he  tried  it; 
and  that  it  had  been  very  frequently  necessary  to  have  the 
water  bailed  out  of  the  bilge  in  the  same  way. 

It  also  appeared  in  evidence  that  Captain  Sulis  filed  with 
the  collector  of  customs  of  the  port  of  Providence  a  paper 
called  a  "Wreck  Report,"  dated  January  11,  1910,  in  which, 
after  stating  details  of  accident,  appear  question  28  and  an- 
swer, as  follows:  ''28.  State  in  detail,  measures  taken  to 
avoid  casualty:  28.  Warning  had  been  given  to  use  great 
care  in  working  around  engine  shaft  while  the  boat  was  in 
motion,  and  particularly  in  taking  out  bilge-water."  It 
will  be  noted  that  while  this  statement  on  the  part  of  the 
captain,  taken  in  connection  with  his  direct  testimony  that 
the  bilge-pump  had  been  out  of  order  "off  and  on"  for  a 
period  of  two  years,  i.  e.  for  the  whole  time  he  had  been  in 
command,  and  that  during  that  time  it  had  been  frequently 
necessary  to  have  the  water  bailed  out  by  hand,  shows  con- 
clusively that  the  captain  was  fully  aware  of  the  danger 
incurred  by  the  men  under  his  command  in  so  bailing  out 
the  water,  it  quite  fails  to  show  that  he  had  given  any  warn- 
ing of  such  danger  to  this  plaintiff,  who  positively  states  that 
he  had  no  such  warning  or  any  knowledge  whatever  on  the 
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subject.  It  further  appears  in  testimony  that  the  water 
•could  have  been  pumped  out  of  the  bilge  by  the  use  of  a  hand 
pump  about  four  inches  in  diameter,  which  could  have  been 
inserted  into  the  bilge  by  removing  the  "hatchway"  cover 
so  as  to  leave  an  open  space  of  only  about  six  inches  in 
width;  and  that  the  man  operating  the  hand  pump  could 
have  stood  upon  the  transom  or  seat  at  the  side  of  the  cabin, 
in  a  place  of  perfect  safety,  so  far  as  danger  of  coming  in 
contact  with  the  moving  shaft  was  concerned ;  but  it  does  not 
appear  that  there  was  any  such  hand  pump  on  board  at  the 
time  of  the  injury  or  at  any  time  while  Captain  SuUs  was  in 
conmiand.  Such  being  the  state  of  the  evidence  for  the 
plaintiff,  the  court  on  motion  of  the  defendant's  attorney 
directed  a  nonsuit,  based  upon  two  grounds  urged  upon 
behalf  of  the  defendant,  viz. :  1.  Because  the  risk  of  injury 
was  obvious  to  the  plaintiff  and  he  assumed  the  risk ;  2.  Be- 
cause the  owner  of  a  vessel  is  not  responsible  for  the  negligent 
acts  of  the  captain  of  the  vessel  resulting  in  injury  to  one  of 
the  crew,  and  this,  not  on  the  ground  that  they  are  fellow- 
servants  '^but  on  the  principle  that  where  there  is  no  right 
to  supervise  the  acts  of  the  agent  then  no  responsibility 
attaches."  We  are  of  the  opinion  that  the  court  below  erred 
in  directing  a  nonsuit.  In  arriving  at  the  conclusion  that  the 
risk  of  injury  was  obvious  to  the  plaintiff,  the  court  below 
entirely  misapprehended  the  effect  of  the  testimony  of  the 
plaintiff,  as  shown  in  the  statement  by  the  court  in  granting 
the  motion  for  a  nonsuit;  the  court  says:  ''Well,  in  the 
opinion  of  the  court  the  motion  of  the  defendant  should  be 
granted,  for  two  reasons:  the  claim  of  the  plaintiff  is  that  he 
was  placed  in  a  dangerous  position  without  being  given 
warning  of  the  danger  of  that  position.  If  the  danger  was 
apparent,  there  was  no  necessity  of  giving  warning.  Now, 
the  plaintiff  has  sworn  that  when  he  was  placed  in  this  engine 
room,  that  this  section  of  the  floor  was  removed,  and  he  was 
directed  to  bail  out  the  water  that  had  accumulated  in  the 
bottom  of  the  vessel  and  around  this  shaft,  that  he  was  unable 
to  see  the  shaft  by  reason  of  the  fact  that  the  water  was  up  to 
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the  floor  of  the  engine.  He  has  introduced  the  evidence  of 
the  man  who  run  this  vessel  for  some  months,  to  show  that  if 
the  water  was  up  to  the  engine  room  floor  that  it  would  flood 
the  engine  and  the  engine  would  not  run.  The  evidence 
shows  that  the  engine  was  running  or  the  accident  would  not 
have  happened.  Now,  this  is  a  large  engine,  and  when  it 
was  in  motion,  as  it  was  then,  in  action,  the  plaintiff  could 
not  help  noticing  it.  Instead  of  kneeling  on  the  floor  of 
this  cabin  between  the  hole  in  the  cabin  floor  and  the  stove 
to  bail  this  water,  he  saw  fit  for  some  reason  or  another  to 
step  across  that  hole  and  place  his  back  to  the  engine,  and 
he  was  then  in  a  position  right  over  the  drum,  where  the 
gear  that  controls  that  crank-shaft,  or  revolves  that  crank- 
shaft, was  encased.  He  coxild  not  help  noticing  the  noise 
made  by  the  engine,  nor  the  engine  itself,  nor  the  drum,  and 
he  could  not  help  noticing  the  coupling  on  this  crank-shafjt 
which  caused  this  injury,  because,  as  I  say,  the  water  could 
not  have  been  so  high  as  to  cover  that  crank-shaft,  or  the 
•engine  woxild  have  stopped  running.  Therefore,  you  must 
hold  the  plaintiff  to  some  degree  of  intelUgence.  As  was 
suggested  yesterday,  a  dog  would  know  enough  not  to  put 
his  nose  to  the  revolving  shaft,  so  we  must  hold  that  a  human 
being,  no  matter  how  old  or  how  young  they  are,  how  low 
in  the  social  scale,  nor  how  low  their  degree  of  inteUigence, 
we  must  hold  them  to  have  at  least  as  high  as  a  dog.  There- 
fore, if  the  danger  is  apparent,  and  one  is  working  in  a  dan- 
gerous place,  he  assumes  all  the  risk  of  that  danger  and  can 
not  recover.  There  is  another  ground  on  which  I  think 
this  motion  should  be  granted,  and  that  is  this:  that  the 
owner  of  a  vessel  is  not  responsible  for  the  neghgent  acts 
of  the  commander,  of  the  captain  of  the  vessel,  when  it 
results  in  injury  to  one  of  the  crew.  That  is,  not  on  the 
ground,  as  some  of  the  cases  put  it,  that  they  are  fellow- 
servants,  but  on  the  principle  that  where  there  is  no  right  to 
supervise  the  acts  of  the  agents  then  no  responsibiUty 
attaches.  The  captain  of  this  vessel  derived  his  right  to  nm 
this  boat,  or  any  vessel,  not  from  the  person  who  employed 
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him,  but  from  the  authority  of  the  United  States  govermnent. 
He  is  placed  in  a  position,  when  he  is  placed  in  command  of  a 
vessel,  which  is  supreme,  and  nobody  can  at  all  interfere 
with  his  acts. 

''The  case  seems  to  be  analogous  somewhat  to  the  case  of 
an  independent  contractor,  where  a  person  does  work  for 
another  and  is  entirely  independent  of  that  other,  and  has  a 
right  to  do  that  work  as  he  sees  fit,  and  the  person  for 
whom  he  works  can  not  be  held  responsible  for  his  acts. 

''The  motion  is  granted. 

"Mr.  Craft's  exception  noted." 

There  is  no  such  testimony  as  to  warrant  this  statement  by 
the  court.    There  is  some  slight  confusion  in  the  plaintiff's 
statement  as  to  the  location  of  the  stove,  which  was  in  fact 
behind  him  as  he  knelt  on  his  left  knee  on  the  left  side  of  the 
hole,  facing  forward.     He  was  evidently  thinking  of  the 
engine,  which,  being  in  operation  was  doubtless  hot,  and 
which  was  in  front  of  him  and  a  little  to  his  right,  when  he 
answered  a  question  as  to  the  location  of  the  stove;  and  in  his 
entire  ignorance  of  the  nature  of  engines  and  machinery  he 
might  naturally  be  confused  by  such  questions  regarding  the 
stove  and  its  location  as  were  put  to  him  in  cross-examination. 
But  his  testimony  is  consistent  throughout  as  to  his  position, 
kneeling  on  his  left  knee  on  the  board  which  had  been  taken 
up  and  placed  at  the  left  of  the  hole,  with  his  left  hand  sup- 
porting him  in  such  position,  his  right  hand  using  the  small 
pail  as  a  bailer,  and  his  right  leg  drawn  up  to  help  support 
him  in  that  position;  and  that  his  right  foot  slipped  and  went 
into  the  water  on  the  left  side  of  the  hole  next  to  him  as  he 
knelt,  and  that  then  his  right  leg  was  injured  by  being  drawn 
down  into  the  hole  by  the  revolving  shaft.    There  is  not  the 
slightest  evidence  that  he  was  standing  astride  of  the  hole 
with  his  back  to  the  engine,  or  that  his  leg  was  injured  on 
account  of  his  right  foot  slipping  from  that  position  next  to 
the  "drum,"  or  that  the  "drum"  had  anything  to  do  with 
the  injury.    It  is  rather  to  be  inferred  that,  as  his  right  foot 
slipped  from  its  true  position  as  indicated  above,  his  leg 
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was  caught  by  the  "couphng"  which  was  in  or  near  the 
centre  of  the  hole  at  his  right  and  partly  or  wholly  concealed 
by  water.  As  above  shown,  this  ''couphng''  was  in  that 
position  near  him  as  he  knelt.  Furthermore,  it  is  shown 
that  this  "coupling"  was  about  43^  inches  in  diameter, 
with  the  shaft  in  the  centre  of  it;  that  the  shaft  was  about 
7  or  8  inches  below  the  floor  of  the  cabin;  so  that  the  circum- 
ference of  this  coupling  would  be  4  or  5  inches  below  the 
cabin  floor,  and  might  be  covered  with  water,  even  if  the 
water  was  not  up  to  the  cabin-floor  and  there  is  no  evidence 
to  show  that  if  the  water  in  the  hole  was  high  enough  to 
cover  and  conceal  this  "coupling,"  or  even  if  it  was  high 
enough  to  conceal  the  whole  shaft  clear  up  to  the  "drum," 
that  it  would  have  stopped  the  engine.  It  appears  that, 
only  when  the  water  got  up  to  the  level  of  the  floor  6  or  7 
inches  higher  than  the  shaft,  it  might  get  into  the  base  of  the 
engine  at  the  crank  and  stop  the  engine.  It  is  plain  that  the 
mind  of  the  court  below  was  confused  not  only  as  to  the 
position  of  the  plaintiff,  but  also  as  to  the  effect  of  the  testi- 
mony regarding  the  amount  of  water  in  the  hole ;  and  was  con- 
fused also  as  to  the  "drum"  and  the  "couphng,"  not  dis- 
tinguishing clearly  between  the  same  and  their  respective 
locations ;  and  that  the  shaft  and ' '  coupUng ' '  might  have  been 
concealed  by  water  as  the  plaintiff  testified,  without  stop- 
ping the  engine. 
(I)  This  coiurt  is  of  the  opinion  that  the  court  below  was  not 
justified  by  the  evidence  as  it  stands,  in  finding  that  the  risk 
of  injury  was  obvious  to  the  plaintiff,  and  that  he  assumed  the 
risk.  Nor  is  there  any  evidence  that  the  plaintiff  received 
any  warning  of  the  danger  to  be  apprehended.  Although 
the  court  below  avoids  this  question  in  its  final  disposition 
of  the  case,  by  finding,  as  above  shown,  upon  a  misappre- 
hension of  the  testimony,  that  the  danger  was  apparent  to 
the  plaintiff,  and  so,  that  there  was  no  necessity  for  a  warning; 
yet  the  court  in  some  of  its  remarks  during  the  course  of  the 
trial,  in  relation  to  the  introduction  of  the  "Wreck  Report" 
in  evidence,  and  to  the  portion  thereof  above  quoted, 
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apparently  took  the  ground  that  the  statement  therein  con- 
tained that  ''warning  had  been  given/'  etc.,  having  been 
introduced  by  the  plaintiff,  was  conclusive  evidence  that  he, 
the  plaintiff,  had  been  warned  by  the  captain,  and  that  such 
evidence  could  not  be  contradicted.  It  is  to  be  tioted,  as 
above  shown,  that  this  statement  does  not  show  that  the 
plaintiff  had  been  warned,  and  is  nothing  more  than  a  general 
statement  by  the  captain;  and  its  introduction  by  the  plain- 
tiff cannot  be  taken  as  an  admission  by  the  plaintiff  that 
he  had  been  warned.  His  testimony,  as  it  stands,  shows  that 
he  had  not  been  warned,  and  there  is  no  evidence  to  the  con- 
trary. As  to  the  second  ground  relied  upon  by  the  court 
below,  in  ordering  a  nonsuit,  we  are  also  of  the  opinion  that 
the  same  is  untenable,  under  the  evidence  as  above  set  forth. 
While  there  are  some  cases,  to  be  hereinafter  cited,  which 
hold  that  the  master  of  a  vessel,  under  some  circumstances, 
is  a  fellow-servant  with  the  members  of  the  crew,  so  that 
negligence  of  the  master  resulting  in  injury  to  a  member  of 
the  crew  has  in  such  cases  been  held  to  be  the  negligence  of  a 
fellow-servant,  thus  preventing  the  injured  person  from 
recovering  damages  from  the  owner,  yet  there  is  another 
very  distinct  line  of  cases,  where  it  is  held  that  in  cases  of 
injury  to  a  member  of  the  crew  arising  from  the  unseaworthi- 
ness of  the  vessel  through  the  negligence  of  the  captain,  such 
negligence  is  the  negligence  of  the  captain  as  a  vice-prin- 
cipal, representing  the  owner. 
(3)  The  case  of  The  Osceola,  189  U.  S.  158,  cited  on  the  briefs 
of  both  parties  in  this  case,  was  a  libel  in  rem,  filed  in  the 
District  Court  for  the  eastern  district  of  Wisconsin,  against 
the  propeller  Osceola,  to  recover  damages  for  a  personal 
injury  sustained  by  one  Shea,  a  member  of  the  crew,  through 
the  negligence  of  the  master.  It  appears  that  the  vessel 
was  bound  for  the  port  of  Milwaukee,  and  when  about  three 
miles  from  port,  the  captain  ordered  the  forward  port  gang- 
way, which  weighed  upwards  of  one  thousand  pounds,  to  be 
hoisted  by  means  of  a  movable  derrick  (ordinarily  used  for 
handling  freight),  in  order  that  the  vessel  might  be  ready  to 
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discharge  caxgo  immediately  upon  arrival  at  her  dock. 
When  the  gangway  was  lifted  clear,  the  wind  caught  it  and 
swung  it  around  broadside  to  the  wind,  pushed  it  aft  and 
pulled  the  derrick  over,  which  in  falling  struck  and  injiured 
the  libelant.  The  negUgence,  if  any,  consisted  solely  in  the 
order  of  the  master  that  the  derrick  should  be  used  and  that 
the  gangway  should  be  hoisted  while  the  vessel  was  yet  in 
the  open  sea  where  the  operation  might  be  impeded  and 
interfered  with  by  the  wind.  There  was  no  question  of 
unseaworthiness  or  of  the  lack  of  proper  appliances  for  use 
on  board  ship,  and  no  negligence  other  than  above  set  forth. 
The  case  having  been  decided  by  the  District  Court  for  the 
libelant  was  appealed  to  the  Circuit  Court  of  Appeals,  and 
by  that  court  certified  to  the  United  States  Supreme  Coiurt 
upon  questions  arising  upon  a  statement  of  the  facts, 
(p.  160:  ''The  questions  of  law  upon  which  that  coiurt 
desired  the  advice  and  instruction  of  the  Supreme  Court 
are — 

'  ''First.  Whether  the  vessel  is  responsible  for  injuries 
happening  to  one  of  the  crew  by  reason  of  an  improvident 
and  negligent  order  of  the  master  in  respect  of  the  navigation 
and  management  of  the  vessel. 

'  "Second.  Whether  in  the  navigation  and  management 
of  a  vessel,  the  master  of  the  vessel  and  the  crew  are  fellow- 
servants. 

'  "Third.  Whether  as  a  matter  of  law  the  vessel  or  its 
owners  are  hable  to  the  appellee,  Patrick  Shea,  who  was  one 
of  the  crew  of  the  vessel,  for  the  injury  sustained  by  him  by 
reason  of  the  improvident  and  negligent  order  of  the  master 
of  the  vessel  in  ordering  and  directing  the  hoisting  of  the 
gangway  at  the  time  and  under  the  circumstances  declared; 
that  is  to  say,  on  the  assumption  that  the  order  so  made  was 
improvident  and  negligent.'"     .     .     . 

At  page  168,  the  United  States  Supreme  Court,  speaking 
through  Mr.  Justice  Brown,  in  opening  its  opinion,  says: 
"In  the  view  we  take  of  this  case  we  find  it  necessary  to 
express  an  opinion  only  upon  the  first  and  third  questions^ 
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which  are  in  substance  whether  the  vessel  was  liable  in  rem 
to  one  of  the  crew  by  reason  of  the  improvident  and  negli- 
gent order  of  the  master  in  directing  the  hoisting  of  the  gang- 
way for  the  discharge  of  cargo^  before  the  arrival  of  the  vessel 
at  her  dock,  and  during  a  heavy  wind.  As  this  is  a  libel 
in  rem  it  is  unnecessary  to  determine  whether  the  owners 
would  be  liable  to  an  action  in  personam,  either  in  admiralty 
or  at  common  law,  although  cases  upon  this  subject  are  not 
wholly  irrelevant." 

The  court  having  thus  declined  to  pass  upon  the  general 
question  (second)  as  to  "whether  in  the  navigation  and 
management  of  a  vessel,  the  master  of  the  vessel  and  the 
crew  are  fellow-servants,"  proceeds  to  a  discussion  of  the 
general  admiralty  law  on  the  subject  of  maritime  Uens  for 
injuries  received  by  a  member  of  the  crew,  whil^  in  the 
performance  of  his  duty;  considering  the  ancient  and  modem 
codes  and  sea  laws  of  various  countries;  and  in  the  course  of 
its  review  of  numerous  cases  the  court  says  as  follows,  pp. 
173-175:  ''In  The  Edith  Godden,  23  Fed,  Rep.  43,  the 
vessel  was  held  liable  in  rem  for  personal  injuries  received 
from  the  neglect  of  the  owner  to  furnish  appliances  adequate 
to  the  place  and  occasion  where  used.  In  other  words,  for 
imseaworthiness.  This  is  readily  distinguishable  from  the 
previous  case  of  The  City  of  Alexandria,  17  Fed.  Rep.  390, 
and  is  in  line  with  English  and  American  authorities  holding 
owners  to  be  responsible  to  the  seamen  for  the  unseaworthi- 
ness of  the  ship  and  her  appliances.  In  The  Titan,  23  Fed. 
Rep.  413,  the  ship  was  held  liable  to  a  deck  hand,  who  was 
injured  by  a  collision  occasioned  partly  by  fault  of  his  own 
vessel.  The  question  of  general  liabihty  was  not  discussed^ 
but  assumed.  In  the  case  of  The  Noddlebum,  28  Fed.  Rep. 
855,  the  question  of  jurisdiction  was  not  pressed  by  coimsel, 
but  merely  stated  and  submitted.  The  case  is  put  upon  the 
ground  that,  as  the  accident  was  occasioned  by  the  master 
knowingly  allowing  a  rope  to  remain  in  an  insecure  condition, 
the  vessel  was  consequently  unseaworthy.  In  Okon  v. 
Flavel,  34  Fed.  Rep.  477,  libelant  was  allowed  to  recover 


Digitized  by 


Google 


R.  I.]  Tavares  v.  Dewing.  437 

damages  for  personal  injury  suffered  by  him  while  employed 
as  mate,  but  if  there  were  any  negligence  on  the  part  of  the 
respondent,  it  appears  to  have  been  in  not  providing  proper 
appliances,  so  that  the  case  was  one  really  of  imseaworthi- 
ness. .  In  the  case  of  The  A.  Heaton,  43  Fed.  Rep.  592,  a 
seaman  was  allowed  to  recover  consequential  damages  for 
negligence  of  the  owners  in  not  providing  suitable  appliances, 
although  in  the  opinion,  which  was  delivered  by  Mr.  Justice 
Gray,  he  seems  to  assume  the  right  of  the  seaman  to  recover 
against  the  master  or  owners  for  injuries  caused  by  their 
willful  or  negligent  acts.  The  case,  however,  was  one  of 
injuries  arising  from  unseaworthiness,  although  the  learned 
judge  in  his  discussion  does  not  draw  a  distinction  between 
the  cases  arising  from  the  unseaworthiness  of  the  ship  and  the 
negligent  act  of  the  master.  It  is  interesting  to  note  that  in 
The  Julia  Fowler,  49  Fed.  Rep.  277.  a  seaman,  employed 
in  scraping  the  main  mast  on  a  triangle  surrounding  the  mast, 
was  allowed  to  recover  for  the  breaking  of  the  rope  which 
held  the  triangle,  and  precipitated  hbelant  to  the  deck; 
while  in  a  case  almost  precisely  similar,  Kalleck  v.  Deering, 
161  Massachusetts,  469,  the  owners  were  held  not  to  be 
Uable  for  an  injury  caused  by  the  negligence  of  the  mate  in 
constructing  the  triangle  and  ordering  the  seaman  to  use  it. 
In  The  Frank  and  Willie,  45  Fed.  Rep.  494,  the  ship  was  held 
liable  to  a  sailor  who  was  injured  by  the  negligence  of  the 
mate  in  not  providing  safe  means  for  discharging  the  cargo. 
As  the  opinion  was  delivered  by  Judge  Brown,  who  was  also 
the  author  of  the  opinion  in  The  City  of  Alexandria,  17  Fed. 
Rep.  390,  the  case  can  be  reconciled  with  that  upon  the 
ground  that  the  question  was  really  one  of  unseaworthiness 
and  not  of  negUgence. 

"Upon  a  full  review,  however,  of  English  and  American 
authorities  upon  these  questions,  we  think  the  law  may  be 
considered  as  settled  upon  the  following  propositions: 

"1.  That  the  vessel  and  her  owners  are  liable,  in  case  a 
seaman  falls  sick,  or  is  wounded,  in  the  service  of  the  ship,  to 
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the  extent  of  his  maintenance  and  cure,  and  to  his  wages,  at 
least  so  long  as  the  voyage  is  continued. 

"2.  That  the  vessel  and  her  owner  are,  both  by  English 
and  American  law,  hable  to  an  indemnity  for  injuries  re- 
ceived by  seamen  in  consequence  of  the  unseaworthiness  of 
the  ship,  or  a  failure  to  supply  and  keep  in  order  the  proper 
appliances  appurtenant  to  the  ship.  Scarff  v.  Metcalf,  107 
N.  Y.  211. 

"3.  That  all  the  members  of  the  crew,  except  perhaps 
the  master,  are,  as  between  themselves,  fellow  servants, 
and  hence  seamen  cannot  recover  for  injuries  sustained 
through  the  negligence  of  another  member  of  the  crew  beyond 
the  expense  of  their  maintenance  and  cure. 

"  4.  That  the  seaman  is  not  allowed  to  recover  an  indem- 
nity for  the  negligence  of  the  master,  or  any  member  of  the 
crew,  but  is  entitled  to  maintenance  and  cure,  whether  the 
injuries  were  received  by  negligence  or  accident. 

"It  will  be  observed  in  these  cases  that  a  departure  has 
been  made  from  the  continental  codes  in  allowing  an  indem- 
nity beyond  the  expense  of  maintenance  and  cure  in  cases 
arising  from  unseaworthiness.  This  departure  originated  in 
England  in  the  Merchants'  Shipping  Act  of  1876,  above 
quoted,  Couch  v.  Steel,  3  El.  &  Bl.  402;  Hedley  v.  Pinkney 
&c.  Co.,  7  Asp.  M.  L.  C.  135;  1894,  App.  Cas.  222,  and  in 
this  country,  in  a  general  consensus  of  opinion  among  the 
Circuit  and  District  Courts,  that  an  exception  should  be 
made  from  the  general  principle  before  obtaining,  in  favor 
of  seamen  suffering  injury  through  the  unseaworthiness  of 
the  vessel.  We  are  not  disposed  to  disturb  so  wholesome  a 
doctrine  by  any  contrary  decision  of  our  own." 

In  the  case  of  Gabriekon  v.  Waydell,  et  al.,  135  N.  Y.  1, 
where  the  decision  was  that  the  owners  of  a  vessel  are  not 
liable  in  damages  for  the  willful  and  maUcious  acts  of  its 
master  in  assaulting  and  injuring  a  seaman  while  upon  the 
high  seas,  the  opinion  in  discussing  the  responsibility  of 
owners  for  acts  of  the  master  uses  the  following  language 
(pp.  5,  6,  7):    "I  concede,  fully,  that  we  should,  in  deter- 


Digitized  by 


Google 


R.  I.]  Tavares  v.  Dewing.  439 

mining  this  question,  be  guided  by  the  principles  of  the  mari- 
time law.  The  plaintiff's  employment  was,  of  course,  a  mari- 
time contract.  It  is  matter  of  familiar  knowledge  that  about 
the  mariner,  the  maritime  law  throws  a  protection  greater 
than  is  extended  by  the  general  rules  of  the  common  law 
to  him  who  is  employed  in  a  service  upon  the  land.  This 
distinction  arises,  very  naturally,  from  the  difference  in  the 
nature  of  a  mariner's  life  and  employment;  which  subject 
him  to  hazards  and  hardships  and  tend  to  make  him  heed- 
less in  character.  So  the  maritime  law  is  peculiarly  solicit- 
ous of  his  rights  and  watches  over  his  more  unprotected 
condition.  Thus,  for  instance,  it  is  strict  in  requiring 
shipping  articles  and  liberal  in  interpreting  them  for  the 
seaman's  interests,  in  the  presence  of  unfair,  or  inadequate 
provisions.  It  obliges  the  owners  to  provide  a  seaworthy 
vessel;  it  requires  that  the  vessel  shall  be  provided  with 
proper  appliances  for  the  seaman's  safety  and  with  adequate 
and  proper  food  for  his  sustenance;  and  it  imposes  the  duty 
*of  providing  for  his  medical  care  and  attendance  in  case  of 
sickness  or  wounds.  From  the  seaman  a  faithful  and  strict 
performance  of  his  duties  is  required,  and,  because  of  the 
responsibility  devolving  upon  the  master  of  the  vessel  for  the 
successful  conduct  of  the  voyage,  considerable  latitude  in 
disciplinary  powers  is  allowed  to  him;  though  no  cruel  or 
excessive  punishment  is  sanctioned.  In  rendering  to  the 
seaman  that  care  and  in  performing  those  duties  toward  him 
which  the  law  exacts  from  the  owners  of  the  vessel,  the  cap- 
tain for  such  p\UT)oses  represents  them  and  a  neglect  of  his, 
in  such  respects,  is  visited  upon  the  owners.  This  liability 
follows  from  the  situation  of  the  parties.  The  owners  are 
not  in  charge  of  the  vessel.  They  remain  upon  the  land  and 
employ  a  master  for  the  vessel;  as  well  to  carry  out  their 
assumed,  or  implied,  obligations  to  the  members  of  the  ship 's 
company,  as  to  perform  the  undertaking  of  conducting  the 
craft  successfully  upon  its  voyage.  The  delegation  of  powers 
to  the  master  of  the  vessel  comprehends  their  exercise  in  all 
such  ways  as  the  safety  of  the  vessel  and  the  welfare  of  its 
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company  render  needful,  or  expedient.  While  in  those 
respects,  which  demand  of  the  owners  the  rendition  of  cer- 
tain duties  towards  the  crew,  the  master  of  the  vessel  must 
and  does  represent  them  and,  by  his  failure  or  neglect,  will 
entail  consequences  upon  them  for  the  breach  of  the  obliga- 
tion, he  is,  notwithstanding  his  representative  and  superior 
position,  but  a  servant;  employed  with  the  others  of  the 
ship's  company  upon  the  vessel  in  the  service  of  its  owners. 
The  scope  of  the  service  varies,  as  the  position  of  the  indi- 
viduals employed  differs;  but,  relatively  to  the  general  imder- 
taking,  they  are  fellow-servants  engaged  in  one  common 
employment. 

"In  Scarff  v.  Metcalf  (107  N.  Y.  211),  which  was  an  action 
by  a  mate  against  the  owners  of  a  vessel  to  recover  damages 
for  neghgence  in  omitting  to  provide  him  with  adequate 
medical  attendance  and  care,  the  plaintiff's  recovery  was 
sustained  in  this  court  upon  the  ground  that  there  had  been  a 
neglect  of  a  duty  imposed  by  the  maritime  law.  Such  a 
duty  has  always  been  recognized  and  was  prescribed  in  the 
laws  of  Oleron  and  Wisbuy.  What  that  case  decided,  with 
respect  to  the  hability  of  the  owners  of  a  vessel  to  a  seaman 
for  a  neglect  of  the  captain,  was  that  it  existed  whenever  his 
neglect  concerned  something  as  to  which  a  duty  rested  upon 
the  owners  under  the  principles  of  the  maritime  law;  which, 
by  force  of  the  situation,  could  only  be  discharged  through 
the  agency  of  the  vessel 's  master.  Its  effect  is  to  hold  that 
in  matters  relating  to  the  owners '  duty  to  the  seaman,  which 
the  captain  must  perform,  his  neglect  could  not  be  regarded 
as  merely  that  of  a  fellow-servant,  but  as  the  neglect  of  the 
owners." 

In  Thompson  v.  Hermann,  47  Wis.  602,  the  case  is  stated 
as  follows:  "Appeal  from  the  County  Court  of  Milwaukee 
County. 

"The  averments  of  the  complaint,  as  amended,  are  thus 
stated  by  Mr.  Justice  Orton:  'the  complaint  charges,  in 
effect,  that  the  defendants  are  the  owners,  and  one  of  them 
master,  and  the  plaintiff ,  a  seaman,  of  the  vessel  'Surprise,' 


Digitized  by 


Google 


R.  I.]  Tavares  v.  Dewing.  441 

sailing  on  Lake  Erie,  between  the  ports  of  Ashtabula  and 
Erie;  that  while  a  heavy  sea  was  running,  and  the  vessel  was 
pitching  and  rolling  heavily,  the  jaw  rope  of  the  main  gaff 
parted,  and  the  gaff  was  unshipped,  launched  forward  in 
front  of  the  main  mast,  and  swung  over  into  the  main  rigging, 
and  that  the  plaintiff,  with  other  seamen,  was  ordered  by  the 
master  to  adjust  the  gaff,  by  standing  upon  the  lower  boom, 
and  pulling  upon  the  bow-line  fastened  to  one  of  the  horns 
of  the  jaw  of  the  gaff,  and  which  was  very  likely  and  apt 
to  slip  from  said  horn,  which  was  very  smooth,  worn  and 
slippery,  and  cause  plaintiff  to  fall  from  said  boom  to  the 
deck  below,  and  be  thereby  injured,  all  of  which  was  well 
known  to  the  master;  that  the  plaintiff,  thinking  it  unsafe 
and  dangerous  to  obey  such  order,  objected  and  protested 
against  the  same,  and  informed  the  master,  and  insisted, 
that  the  main  gaff  could  as  well  be  adjusted  by  means  of 
tackle  then  and  there  near  at  hand,  and  with  safety  to  all 
<5oncemed;  but  that  the  master  refused  to  adopt  such  pre- 
cautionary means,  and  imperatively  ordered  the  work  to  be 
done  in  the  dangerous  way  above  stated;  and  that,  in  the 
careful  discharge  of  his  duty  in  obedience  to  such  order,  the 
plaintiff  fell  from  said  boom,  and  was  injured,  by  reason  of 
the  slipping  of  the  bowline;  and  that  the  master  was  grossly 
negligent  in  not  providing,  adopting  and  using  the  safe  and 
proper  means  and  appUances  for  such  work,  and  in  ordering 
and  directing  it  to  be  done  in  the  dangerous  manner  above 
stated.' 

''A  demurrer  to  the  complaint,  as  not  stating  a  cause  of 
action,  was  sustained;  and  plaintiff  appealed  from  the  order." 

"Orton,  J.  We  think  the  amended  complaint  in  this 
action  states  a  cause  of  action,  and  that  the  demurrer  should 
have  been  overruled. 

''It  is  objected  by  the  learned  counsel  of  respondent,  that 
the  facts  stated  show  that  the  service  necessarily  required  by 
the  employment  was  dangerous,  and  that  the  plaintiff,  by 
entering  upon  it,  took  the  risks  and  hazards  upon  himself, 
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and  that  he  was  not  bound  to  obey  orders  requiring  such 
service,  and  might  have  declined  the  service,  and  abandoned 
the  employment,  and  was  negUgent  in  not  so  doing. 

"We  think  that  the  peculiar  character  of  the  employ- 
ment, and  the  relations  existing  between  the  master  and  the 
common  seaman  of  a  merchant  vessel  outside  of  port,  remove 
this  case  from  these  objections  and  the  authorities  cited  to 
sustain  them;  and  that,  although  they  might  be  correct 
legal  propositions  in  respect  to  other  kinds  of  employment, 
they  have  scarcely  any  appUcation  here.  There  would 
seem  to  be,  however,  one  principle,  applicable  to  all  kinds 
of  service,  upon  which  this  complaint  might  be  sustained^ 
irrespective  of  the  pecuUar  character  of  this  employment 
and  the  relation  of  the  parties;  and  that  is,  that  the  master  is 
bound  to  furnish  safe  machinery,  means  and  appliances  for 
the  work  required  to  be  done,  and  that  carelessness  or  negli- 
gence in  these  respects  alone  may  be  legal  ground  for  re- 
covery. Smith  V.  The  C,  M.  &  St.  P.  R'y  Co.,  42  Wis.,  525; 
Wedgwood  v.  The  C  &  N.  W.  R'y  Co.,  44  Wis.,  44,  and  many 
other  cases  in  this  court.  But,  aside  from  this  principle,  the 
master  occupies  such  a  position  of  authority  on  board  of 
his  vessel  at  sea,  and  the  common  seaman  such  a  position  of 
subordination,  that  the  seaman  is  bound  to  submit  to  the 
will,  judgment  and  discretion  of  the  master,  and  obey  his 
orders  in  the  management  of  the  vessel  or  for  its  repair,  and 
especially  in  rough  weather  and  on  cases  of  emergency; 
and  any  other  principle  would  work  insubordination  and 
the  destruction  of  all  authority  and  discipline  on  board  the 
vessel." 

The  court  then  proceeds  to  cite  and  discuss  some  general 
principles  from  textbooks  and  cases  concerning  the  authority 
of  the  master  and  the  duty  of  the  seaman  in  obedience  to  the 
orders  of  the  master,  and  applies  these  general  principles 
to  the  case  at  bar,  as  follows,  p.  609:  "The  plaintiflf  avers 
that  he  used  care,  or  was  not  in  fault,  in  attempting  with 
others  to  execute  the  orders  of  the  master,  and  that  he  sub- 
mitted to  the  judgment  and  authority  of  the  master  after 
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protest,  and  thus  most  clearly  brings  himself  within  the 
protection  of  these  principles,  and  estabhshes  his  right  of 
recovery.  He  could  not  have  safely  or  lawfully  done  other- 
wise than  submit  under  the  circumstances;  for  his  dis- 
obedience would  have  been  revolt  and  mutiny,  and  he  would 
have  been  liable  to  personal  hazard  and  punishment;  and 
to  hold,  under  such  circumstances,  that  he  cannot  recover 
for  his  personal  injuries,  received  without  any  fault  of  his 
own,  and  solely  by  the  careless  and  unreasonable  orders  of 
his  superior,  would  be  outrageously  unjust.  The  owners  of 
the  vessel,  for  whom  the  master  was  acting  pro  hoc  vice,  are 
liable  for  the  injuries  of  the  plaintiff  caused  by  the  want  of 
skill  and  ordinary  care  in  commanding  such  dangerous  and 
unreasonable  service." 

In  Mathews  v.  Case,  61  Wis.  491,  where  the  court  held  the 
owners  of  a  vessel  not  liable  for  an  injury  to  the  mate  result- 
ing from  the  negligence  of  the  master,  on  the  ground  that  the 
master  was  a  fellow-servant  with  the  mate  engaged  in  a 
common  employment,  no  want  of  proper  equipment  was 
averred.  The  court  distinguish  the  case  of  Thompson  v. 
Hermann,  supra,  saying,  on  p.  493:  *^The  decision  in 
Thompson  v.  Hermann,  47  Wis.  602,  is  relied  on  to  sustain 
the  action;  but  the  facts  of  that  case  are  quite  dissimilar 
to  those  stated  in  this  complaint,  as  was  shown  by  defend- 
ant 's  counsel  on  the  argument.  That  was  an  action  by  an 
ordinary  seaman  against  the  owners — one  of  whom  was  the 
master — for  an  injury  caused  by  the  negligence  or  unskilful- 
ness  of  the  master.  There  was  a  joint  demurrer  to  the  com- 
plaint, on  behalf  of  all  the  defendants,  which  was  sustained 
in  the  court  below.  This  court  overruled  the  order,  holding 
the  complaint  sufficient.  There  the  master  ordered  the 
plaintiff  to  adjust  the  rigging  in  a  dangerous  manner, 
though  the  plaintiff  protested  and  suggested  a  safe  way  of 
adjusting  it.  But  the  master  refused  to  adopt  the  safe 
course,  and  imperatively  ordered  the  work  to  be  done  in  a 
dangerous  manner.  The  plaintiff,  while  in  the  careful  dis- 
charge of  his  duty,  obeying  the  master's  order,  fell  and  was 
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injured.  It  was  held  that  the  plamtiff  might  recover  on  the 
facts  stated.  The  decision  is  placed  mainly  on  the  peculiar 
character  of  the  employment,  and  the  relations  existing 
between  the  master  and  a  common  seaman  of  a  merchant 
vessel  outside  of  port.  But,  as  we  understand,  the  relations 
of  mate  and  master  are  somewhat  different  from  that  the 
master  holds  to  a  conmion  seaman.  The  mate,  in  some  cases, 
exercises  the  functions  of  the  master.  He  has  more  or  less 
control  in  the  loading  and  management  of  the  vessel.  It  is 
his  duty  to  exercise  more  or  less  superintendence  over  every- 
thing. It  was  his  duty  here  to  batten  down  the  hatch,  and 
in  doing  so  to  use  care  and  discretion.  He  could  see  that 
the  yawl-boat  was  not  seciurely  fastened  and  was  liable  to  be 
thrown  against  him.  He  might  have  used  means  to  prevent 
such  an  accident ;  but  this  he  did  not  do.  In  any  view  which 
we  have  been  able  to  take  of  the  complaint  we  think  it  fails 
to  state  a  cause  of  action." 

In  The  Julia  Fowler y  49  Fed.  277  (supra),  it  appeared  that 
while  the  libelant,  a  seaman,  was  employed  in  scraping  the 
mainmast  and  was  sitting  upon  a  triangle  surrounding  the 
mast,  the  rope  holding  the  triangle  broke,  precipitating  the 
libelant  to  the  deck,  and  causing  injuries,  to  recover  for  which 
the  suit  was  brought.  On  p.  277,  Brown,  District  Judge, 
says:  "The  evidence  shows  that  the  triangle  was  rigged  up 
under  the  immediate  direction  and  inspection  of  the  mate; 
that  the  halliard  was  broken  at  a  splice;  that  it  had  not  been 
used  for  the  same  purpose  before,  and  was  unfit  and  insuffic- 
ient to  support  the  three  men  who  were  sent  to  work  in  the 
triangle  in  the  way  that  it  was  rigged,  namely,  to  sustain  the 
triangle  by  a  single  line,  or  purchase,  instead  of  having  the 
Une  rove  through  the  three  sheaves  of  the  block  above,  and 
the  two  sheaves  of  a  block  below,  which  would  have  divided 
the  weight  among  five  parts  or  purchasers  of  the  same  line. 
The  master,  who  at  the  time  was  sick  below,  states  that  the 
line  would  have  been  sufficient  had  it  been  rigged  in  the 
latter  way;  and  that  the  latter  was  the  proper  and  usual 
mode  of  rigging  the  triangle,  though  it  is  sometimes  done  in 
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the  mode  used  in  this  case.  The  mate's  statement  that  he 
had  never  seen  any  other  mode  used  at  sea  makes  me  dis- 
credit his  testimony  on  all  controverted  points. 

"It  is  plain  that  the  mate  was  negligent  in  the  per- 
formance of  his  duties  in  the  use  of  such  a  line  to  rig  the 
triangle  in  that  manner.  He  ordered  the  use  of  this  par- 
ticular rope,  and  superintended  the  rigging  of  it.  The 
defect  in  the  line  was  manifest  upon  inspection,  as  it  was 
spUced  and  whipped  for  smooth  running.  The  neghgence 
of  the  master,  or  chief  officer  who  acts  in  the  master's  place, 
to  provide  safe  apphances  for  the  use  of  the  seamen,  and  the 
deliberate  use  of  rigging  or  methods  plainly  unsafe,  affects 
both  ship  and  owners  with  liabihty  for  the  consequent 
damage.  The  chief  officer  was  not  acting  in  the  mere  capac- 
ity of  a  fellow-laborer,  as  in  Quinn  v.  Lighterage  Co.,  23 
Fed.  Rep.  363;  The  Queen,  40  Fed.  Rep.  694,  697;  Hedley  v. 
Pinkney  (1892),  1  Q.  B.  58.  The  case  is  substantially  the 
same  at  that  of  The  A.  Heaton,  43  Fed.  Rep.  592,  in  which 
this  rule  was  appUed  in  respect  to  the  use  of  a  rotten  gasket. 
See,  also,  The  Frank  and  Willie,  45  Fed.  Rep.  494.  The 
libelant  had  nothing  to  do  with  preparing  or  rigging  the 
triangle;  but  when  it  was  ready,  he  was  ordered  aloft  to 
work  upon  it,  and  obeyed." 

See,  also,  jR^eoftn^  y.  Pacific  Steam  Whaling  Co.,  21  Wash. 
415,  421,  where  the  plaintiff,  a  seaman,  acting  under  orders 
of  captain  and  mate,  was  injured,  while  furiing  the  mainsail 
of  a  vessel  used  in  towing  a  barge,  the  tow  line  being  attached 
to  the  mainmast  and  passing  under  the  main  boom  in  a 
manner  dangerous  to  the  plaintifif.  Such  use  of  the  tow  line 
was  known  by  the  officers  to  be  dangerous  to  the  plaintiff, 
and  he  had  protested  against  its  use,  and  obeyed  the  order  to 
furl  the  sail  under  protest.  He  was  held  to  be  entitled  to 
recover  against  the  owners;  and  the  case  falls  within  the 
principle  of  other  cases  herein  cited  where  owners  have  been 
held  liable  for  injiiries  resulting  from  failure  to  supply  and 
use  proper  and  safe  appliances  for  the  business  of  the  vessel. 
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(2)  We  are  of  the  opinion  that  the  ease  at  bar  falls  within 
the  principle  of  the  cases  above  cited.  The  "Mary  Lou" 
was  unseaworthy  in  that  she  leaked  to  such  an  extent  as  is 
shown  and  had  no  proper  and  safe  means  for  removing  the 
water  from  the  bilge.  It  appeared  in  the  evidence  of  the 
captain  that  the  bilge  pump  had  been  out  of  order  "off  and 
on"  for  two  years,  during  the  whole  time  he  had  been  in 
command,  and  that  he  never  could  tell  except  by  trying  the 
pump,  whether  it  would  work  or  not;  that  it  had  been  neces- 
sary, frequently,  to  bail  the  water  out  from  the  hole,  or 
bilge,  under  the  cabin  floor.  It  also  appeared  that  the  space 
under  the  cabin  floor  was  so  full  of  water,  shortly  after  leav- 
ing the  wharf,  on  the  morning  of  the  accident,  that  it  was 
necessary  to  remove  it;  that  it  covered  the  shaft  below  the 
cabin  floor,  and,  if  it  raised  a  few  inches  more,  it  was  liable 
to  stop  the  engine;  that  the  bilge  pump  was  out  of  order  that 
morning  and  also  had  been  out  of  order  on  the  day  previous, 
when  it  had  been  necessary  to  have  the  water  bailed  out. 
It  also  further  appears  that  the  necessary  pumping  could 
have  been  safely  and  easily  done  by  a  portable  hand-pump, 
as  it  had  been  done  in  other  cases;  but  it  appears  that  not 
even  such  a  pump  had  been  furnished.  Under  these  cir- 
cumstances we  are  constrained  to  hold  that  the  owner  of 
the  "Mary  Lou"  and  the  master  as  the  representative  of 
the  owner  were  grossly  negligent  in  permitting  this  imsea- 
worthy  condition  to  continue,  and  in  resorting  to  a  dangerous 
makeshift  for  the  p\u7)ose  of  removing  the  water  due  to 
leakage;  and  that  the  captain  of  the  vessel  was  grossly 
neghgent  in  ordering  the  plaintiff,  without  proper  warning 
or  safeguard,  into  such  a  position  of  danger  as  resulted  in  his 
injury,  and  that  in  so  doing  the  captain  was  the  representa- 
tive of  the  owner,  and  the  owner  became  liable  to  answer  for 
the  injury. 

We  think  the  case  at  bar,  both  in  relation  to  the  question 
of  assumed  risk,  and  also  in  relation  to  the  question  of  the 
owner's  liability  for  the  injury  sustained,  falls  within  the 
general  doctrine  so  often  followed  by  this  court,  set  forth  in 
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Laporte  v.  Cook,  21  R.  I.  158,  where  the  question  determined 
related  to  the  liability  of  a  municipal  corporation  for  injuries 
to  a  laborer  in  a  sewer  trench,  caused  by  the  caving  of  the 
soil,  which  had  not  been  properly  shored  up  with  boards,  and 
wherein  the  lower  court  had  granted  a  non-suit;  the  court 
says,  p.  160-161:  "The  conduct  of  the  plaintiff,  in  going 
into  the  trench  to  dig  the  bell-holes  as  directed  by  his  boss, 
was  not,  as  matter  of  law,  in  view  of  the  facts  aforesaid,  a 
negligent  act.  Nothing  appearing  dangerous  to  him  in 
connection  with  the  trench,  he  had  the  right  to  presume  that 
it  was  reasonably  safe,  or,  at  any  rate,  that  if  there  were 
special  elements  of  danger,  not  obvious  to  ordinary  observa- 
tion, but  known  to  his  boss,  he  would  be  notified  thereof. 
In  this  regard  the  case  is  materially  different  from  Larich  v. 
Mates,  18  R.  I.  513,  which  is  relied  on  by  defendant's 
counsel.  There,  the  plaintiff  knew  of  the  danger  in  question. 
Moreover,  in  that  case  the  danger  from  the  overhanging 
bank  was  an  obvious  one,  and  by  continuing  his  work  the 
plaintiff  assumed  the  risk  of  being  injured  from  the  falling  of 
the  bank.  In  the  case  at  bar  the  plaintiff  did  not  have  the 
advantage  of  the  knowledge  of  the  peculiar  character  of  the 
soil,  which  the  other  workmen  had  acquired  by  digging 
therein,  and,  much  less,  that  the  bank  of  the  trench  had  al- 
ready caved  in  several  places,  but  he  was  sent  at  once  to  the 
bottom  of  the  trench,  which  was  entirely  new  to  him,  to 
dig  bell-holes,  and  was  almost  inmiediately  buried  by  the 
caving  in  of  the  bank.  Whether  he  was  guilty  of  contribu- 
tory negligence  in  such  circumstances  was  a  question  of  fact 
for  the  jury.  Pilling  v.  Machine  Company,  19  R.  I.  666. 
It  cannot  be  said  as  matter  of  law  that  the  plaintiff  assumed 
the  risk  when  he  was  ignorant  of  facts  on  which,  perhaps,  a 
proper  appreciation  of  the  risk  depended  (JSreen  v.  Field, 
157  Mass.  277),  although,  of  course,  he  must  he  held  to  have 
assumed  such  risks  as  men  of  ordinary  observation,  accus- 
tomed to  such  work,  would  have  known  and  appreciated 
under  the  circumstances."    .     .     . 
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"But  the  defendant's  counsel  contends  that  if  there  was 
any  negligence  in  not  having  the  trench  properly  sheathed  or 
curbed,  it  was  the  negligence  of  the  boss  or  foreman  of  the 
gang,  who  was  a  f ellow-senrant  with  the  plaintiff,  and  hence 
that  the  city  is  not  liable.  In  support  of  this  contention 
he  relies  on  Hanna  v.  Granger,  18  R.  I.  507.  That  case 
holds  that  the  character  of  the  act,  and  not  the  rank  of  the 
person  performing  it,  is  the  criterion  of  fellow  service.  The 
act  in  question  there  was  the  careless  starting  of  an  engine, 
which  was  the  act  of  a  servant  and  not  the  duty  of  a  prin- 
cipal. The  negligent  act  here  complained  of,  however,  is 
the  failure  of  the  city  to  furnish  proper  appliances  for  the 
doing  of  the  work.  This  was  a  duty  which  the  defendant 
city  owed  to  plaintiff,  and  one  which  it  could  not  devolve 
upon  a  servant  so  as  to  relieve  itself  from  liability  for  his 
negligence  (Hanna  v.  Granger,  supra) ;  and  it  is  the  failure 
to  discharge  this  duty,  and  not  the  negligence  of  a  fellow- 
servant,  which  forms  the  groundwork  of  the  plaintiff's 
claim."  See,  also,  for  discussion  of  the  same  doctrines, 
Crandall  v.  Stafford  Mfg.  Co.,  24  R.  I.  555,  556;  Lebeau  v. 
Dyennlle  Mfg.  Co.,  26  R.  I.  34,  36;  Hardacre  v.  Sayles,  28 
R.  I.  235,  239;  Mitchell  v.  Sayles,  28  R.  I.  240;  Manzi  v. 
Washburn  Wire  Co.,  29  R.  1. 460, 463. 

The  cases  cited  on  behalf  of  the  defendant  in  support  of 
the  proposition  that  the  captain  of  a  vessel  and  members 
of  the  crew  are  fellow-servants  "as  to  all  matters  pertaining 
to  the  management  and  navigation  of  the  vessel,"  do  not 
apply  to  the  state  of  facts  as  shown  in  the  case  as  bar.  In 
Hedley  v.  Pinkney  &  Sons  Steamship  Co.,  L.  R.  1  Q.  B.  58 
(1892),  (same  case  on  appeal,  1894  Ap.  Cas.  222)  it  was  ex- 
pressly found  that  the  ship  was  not  ''unseaworthy"  under 
the  Merchant  Shipping  Act,  1876,  because  the  owners  had 
furnished  proper  stanchions  and  rails;  and  the  mere  neglect 
of  the  captain  to  use  them  whereby  loss  of  life  occurred  was 
not  such  negligence  as  the  owners  could  have  provided 
against,  but  was  held  to  be  the  negligence  of  a  fellow-servant. 
In  the  same  class  as  the  case  last  above  cited  is  the  case  of 
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KaUeck  v.  Deering,  161  Mass.  469,  where  the  court  assumes 
in  the  outset  "that  the  defendants"  (owners)  "did  their  duty 
in  furnishing  materials  for  the  construction  of  the  triangle, 
that  the  mate  was  in  control  of  the  vessel  at  the  time,  and 
that  the  cause  of  the  plaintiff's  injury  was  some  negligence  on 
the  mate's  part  in  constructing  the  triangle  and  in  ordering 
the  plaintiff  to  use  it."  It  was  held  imder  these  circum- 
stances that  the  owners  were  not  liable  and  a  verdict  for  the 
plaintiff  was  set  aside.  The  court  cites  Hedley  v.  Pinkney  & 
Sons  Steamship  Co.,  supra,  as  one  of  the  cases  to  sustain  this 
position.  See,  also,  KaUeck  v.  Deeringy  169  Mass.  200,  where, 
after  another  trial  of  the  same  case,  in  the  Superior  Court, 
and  direction  of  a  verdict  there  for  the  defendant,  the  plain- 
tiff alleged  exceptions;  the  Supreme  Judicial  Court,  after 
discussing  the  evidence,  in  sustaining  the  exceptions,  held  as 
follows:  "Whether  there  were  planks  on  board  the  vessel 
which  could  have  been  got  at  and  used,  and  which  were 
suitable  materials  for  making  a  triangle,  we  think  must  be 
considered  on  the  evidence  as  in  dispute.  We  are  inclined 
to  hold  that  a  triangle  is  a  thing  of  such  simple  construction 
that,  if  suitable  materials  were  provided,  it  would  not  have 
been  negligence  on  the  part  of  the  defendants  not  to  have 
had  a  completed  triangle  on  board  as  a  part  of  the  furnish- 
ings of  the  vessel.  The  burden  is  on  the  plaintiff  to  show 
that  the  defendants  failed  in  their  duty  to  provide  suitable 
materials  for  making  a  triangle. 

"We  are  of  the  opinion  that  the  question  whether  there 
were  suitable  materials  on  board  which  were  intended  or 
could  be  used  for  this  purpose,  and  which  in  the  proper  and 
reasonable  performance  of  their  duty  the  master  or  the  mate 
could  and  should  have  so  used,  should  have  been  submitted 
to  the  jury."  This  appears  to  us  clearly  to  recognize  the 
principle  laid  down  in  the  above  cited  cases  in  regard  to  the 
owner's  liabihty  in  cases  where  proper  materials  have  not 
been  furnished.  It  does  not  appear  whether  the  case  was 
ever  tried  again,  or  that  it  ever  again  came  before  the 
Supreme  Judicial  Court;  so  that  the  question  of  the  ultimate 
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liability  of  the  owners  on  the  facts  above  suggested  remains 
undetermined. 

The  remaining  cases  cited  on  behalf  of  the  defendant  upon 
this  point,  so  far  as  they  hold  the  master  or  mate  of  a  vessel 
to  be  a  fellow-servant  with  a  seaman,  show  clearly  a  state  of 
facts  where  no  question  of  seaworthiness  was  involved,  and 
where  it  was  beyond  dispute  that  the  captain  or  mate  was 
for  the  time  being  engaged  in  a  common  employment  with 
the  seaman  not  involving  any  special  duty  or  obUgation  on 
the  part  of  the  owners,  as  in  Loughlin  v.  StdtCj  105  N.  Y. 
159;  Benson  v.  Goodwin j  147  Mass.  237;  Mathews  v.  Case^ 
61  Wis.  491;  Caniff  v.  Blanchard  Nav.  Co.  66  Mich.  638; 
The  Egyptian  Monarchy  36  Fed.  773;  Livingstone  v.  Kodiak 
Packing  Co.  103  Cal.  258. 

Upon  the  facts  of  the  case,  as  above  set  forth,  and  upon 
the  foregoing  review  of  the  law  appUcable  thereto,  we  are  of 
the  opinion  that  the  Superior  Court  erred  in  granting  a 
nonsuit.    The  plaintiff's  ninth  exception  is  sustained. 

The  plaintiff's  first  exception  relates  to  a  question  asked 
of  the  plaintiff  by  his  attorney  in  his  direct  examination,  as 
follows:  "65  Q.  Were  you  warned  of  there  being  any 
danger  there  of  any  kind  whatsoever?"  which  was  excluded, 
and  exception  taken.  The  exclusion  was  on  the  ground  that 
the  question  was  too  general.  Inasmuch  as  the  very  next 
question  asked  was  made  more  specific,  and  eUcited  from 
the  plaintiff  that  no  warning  of  danger  from  machinery 
at  the  place  where  he  was  at  work  was  given  to  him,  the 
plaintiff  takes  nothing  by  this  exception. 
(4)  Plaintiff's  second  exception  relates  to  the  exclusion  of 
a  question  asked  of  him  by  his  attorney  in  direct  examina- 
tion, as  follows:  ''69  Q.  Did  you  see  any  danger  there 
before  the  accident?"  which  was  objected  to  as  leading,  and 
excluded  by  the  court  as  not  being  specific,  the  court  sug- 
gesting a  more  specific  question.  We  think  this  question 
was  rightly  excluded,  and  the  second  exception  is  overruled. 

Plaintiff's  third  exception  relates  to  an  instruction  given 
by  the  court  to  Buncamper,  who  had  been  sworn  as  inter- 
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preter,  and  as  such  was  assisting  in  the  examination  of  the 
plaintiff,  as  appears  from  the  transcript,  pp.  36-8,  as  follows: 
"70  Q.  (By  Mr.  Crafts.)  Where  was  the  boat  at  the 
time  you  were  hurt?  About  where  in  the  bay  was  it,  or 
river?  A.  I  don't  know  where  it  was,  because  I  never 
went  there  before  and  I  don't  know  anything  about  the 
place.  71  Q.  Ask  him  if  he  knows  where  Field's  Point  is? 
A.  I  think  it  was  somewhere  around  there,  but  I  never  went 
there  before.  The  Court:  He  did  not  ask  that  question. 
(5)  The  answer  is  not  responsive  to  the  question.  Mr.  Crafts. 
I  think  it  is  admissible.  The  Court  :  He  imderstands,  cer- 
tainly, how  to  ask  the  questions.  There  is  no  better  inter- 
preter to  be  procured.  He  knows  when  the  answer  is 
responsive.  Mr.  Crafts:  I  don't  think  he  should  pass 
upon  the  responsiveness  of  the  questions  and  answers. 
The  Court:  I  insist  that  he  shall  not  answer  those  ques- 
tions if  it  is  not  responsive.  Mr.  Crafts'  exception  noted. 
The  Court:  (To  the  stenographer.)  You  may  strike 
that  out.  Mr.  Crafts'  exception  noted  to  the  Court's 
direction  to  strike  out  the  answer.  The  Court:  I  will 
take  the  responsibiUty  of  passing  upon  them,  myself.  You 
know,  yourself,  that  is  not  responsive  to  the  question  you 
asked.  Mr.  Crafts:  I  think  Your  Honor  does  not  under- 
stand me.  I  say  it  is  not  for  the  interpreter  to  decide 
whether  or  not  the  answer  is  responsive.  It  is  for  Your 
Honor  to  decide  on  proper  objection.  The  Court:  I  am 
deciding  it.  Mr.  Crafts:  How  can  Your  Honor  decide  it 
unless  he  translates  it?  The  Court  :  I  have  had  it  stricken 
out  because  it  was  not  responsive."  This  instruction  given 
to  the  interpreter  was  manifestly  improper  and  inasmuch  as 
it  does  not  appear  that  any  further  instruction  was  given  to 
him  on  the  subject,  and  it  does  appear  aflfirmatively  by  his 
affidavit  on  file  that  he  followed  this  instruction  in  the  sub- 
sequent examination  of  the  plaintiff  and  did  not  interpret  all 
his  answers,  but  did  endeavor  to  get  responsive  answers  and 
only  interpreted  such  answers  as  he  deemed  responsive,  it  is 
manifest  that  the  report  of  the  plaintiff's  testimony  in  the 
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transcript  does  not  fully  set  forth  all  of  that  testimony,  and 
it  is  impossible  now  to  tell  whether  or  not  there  were  any 
important  omissions.  It  is  the  function  of  an  interpreter 
to  interpret  correctly  all  questions  and  the  answers  thereto, 
and  the  power  to  determine  whether  answers  given  by  the 
witness  are  responsive  belongs  to  the  court,  and  must  be 
exercised  by  it,  and  cannot  be  delegated  to  the  interpreter. 
As  the  case  was  not  allowed  to  go  to  the  jury,  it  cannot  be 
said  that  the  plaintiff's  case  was  prejudiced  before  the  jury 
by  the  giving  of  this  instruction.  But  as  the  case  comes 
before  this  court  upon  exception  to  the  nonsuit,  involving 
the  question  whether  or  not  the  plaintiff  had  made  out  a 
prima  fade  case,  it  is  just  as  important  that  we  should  have  a 
correct  transcript  of  the  testimony  as  that  such  testimony 
should  be  correctly  interpreted  to  the  jury  and  the  court 
below.  We  are  of  the  opinion  that  this  instruction  to  the 
interpreter  constituted  prejudicial  error  and  the  exception 
thereto  is  sustained. 

The  fourth  exception  relates  to  the  striking  out  of  the 
plaintiff's  answer  to  question  71  on  p.  36,  above  quoted; 
exception  appearing  on  p.  37  of  the  transcript  above  quoted; 
it  was  evident  that  the  plaintiff  did  not  know  of  his  own 
knowledge  the  location  of  Field's  Point,  and  the  answer 
stricken  out  reveals  that  ignorance;  it  was  immaterial 
whether  the  answer  was  stricken  out  or  not,  as  there  was 
abundant  evidence  from  other  sources  that  the  accident  oc- 
curred near  Field's  Point;  the  plaintiff  takes  nothing  by  this 
exception. 
(6)  The  fifth  exception  is  to  a  ruling  of  the  court  below 
(Tr.  p.  68)  refusing  to  grant  the  plaintiff's  motion  for  a 
second  view  of  the  vessel.  It  appears  that  a  view  of  the 
vessel  had  been  taken  by  the  jury  after  they  were  impanelled, 
but  before  any  statement  of  the  case  had  been  made  to 
them.  It  also  appeared  that  there  had  arisen,  in  the  course 
of  the  examination  of  the  plaintiff,  some  confusion  as  to  his 
position  at  the  time  he  was  hurt,  and  as  to  the  position  of 
various  objects  in  the  cabin.    It  appears  that  counsel  for 
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the  plaintiff  contended  that  the  plaintiff,  in  the  course  of 
his  examination  and  after  such  confusion  had  arisen,  should 
be  allowed  to  go  to  the  vessel  with  the  jury  and  locate  in 
their  presence  the  place  where  he  was  when  injured;  and 
that  thereby  he  could  refresh  his  memory  and  then  come 
back  and  testify.  As  there  had  already  been  a  view,  and 
the  plaintiff  could  have  gone  with  the  jury,  had  he  seen  fit, 
and  could  then  have  refreshed  his  memory,  we  think  the 
court  had  the  right  in  its  discretion  to  refuse  to  interrupt 
the  trial  for  the  purpose  of  taking  a  second  view.  The 
plaintiff  takes  nothing  by  this  exception. 

Exceptions  Nos.  6  and  7  relate  to  questions  which  were 
immaterial  and  were  rightly  excluded,  and  Exception  No.  8, 
is  not  pressed,  as  the  evidence  was  subsequently  admitted. 
These  exceptions  are  therefore  overruled. 

The  plaintiff's  exceptions  Nos.  1,  2,  4,  5,  6,  7,  8,  are  over- 
ruled; exceptions  Nos.  3  and  9  are  sustained;  and  the  case  is 
remitted  to  the  Superior  Court  for  the  counties  of  Providence 
and  Bristol  for  a  new  trial. 

A.  B.  Crafts y  for  plaintiff. 

Littlefield    <k    Barrows^    for   defendant. 


Elisha  J.  Campbell  vs.  Edward  P.  Metcalf,  Admr. 

MARCH  6,  1912. 

Present:    Dubois,  C.  J.,  Johnfion,  Parkhurst,  and  Sweetlandy  JJ. 

(/)     Probate  Appeals,    Sale  of  Real  Estate. 

Where  a  probate  court  more  than  a  year  after  the  entry  of  an  order  granting 
leave  to  sell  real  estate,  entered  a  decree  affirming  the  original  order,  an 
appeal  properly  lies  to  the  superior  court  from  such  decree. 

(B)    Sale  of  Real  Estate  by  Execvior.    Limitations.    Affirming  Decree. 
General  Laws,  cap.  308,  §  28,  provides  that  every  license  granted  by  a  probate 

court  to  sell  real  estate  shall  continue  in  force  for  one  year  from  the  date  of 

the  decree. 
General  Laws,  cap.  311,  §  3,  provides  that  where  an  appellant  fails  to  enter  his 

appeal  within  the  time  allowed  by  law,  the  probate  court  may  affirm  the 

decree  appealed  from. 
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December  18, 1908,  a  probate  court  entered  an  order  for  the  sale  of  real  estate. 
An  appeal  was  taken,  but  not  perfected  and  February  10,  1911,  the  court 
affirmed  such  order. 

Held,  that  while  the  probate  court  could  during  the  year  that  the  order  to  sell 
real  estate  continued  in  force,  affirm  such  order  where  an  appellant  failed  to 
enter  his  appeal,  it  had  no  power  to  affirm  such  a  decree  which  had  ceased  to 
be  in  force  by  the  limitation  of  the  statute,  and  the  filing  of  an  appeal  could 
not  interrupt  the  running  of  the  period  of  limitation  of  the  force  of  the 
decree. 

(S)    Probate  Appeal,    Sale  of  Real  EsUOe, 

Statutory  provisions  for  the  sale  of  real  estate  by  executors  must  be  strictly 
followed  in  order  to  give  validity  to  the  sale. 

Probate  Appeal.  Heard  on  exceptions  of  appellant  and 
sustained. 

Johnson,  J.  This  cause  is  before  this  court  upon  the  ap- 
pellant's  bill  of  exceptions  to  the  decision  of  the  Superior 
Court  dismissing  his  appeal  from  an  order  and  decree  of  the 
Municipal  Court  of  the  city  of  Providence. 

On  the  18th  day  of  December,  1908,  a  decree  was  entered 
in  the  Municipal  Court  of  the  city  of  Providence  authorizing 
Edward  P.  Metcalf,  administrator  de  bonis  non  on  the  estate 
of  James  Campbell,  late  of  the  city  of  Providence,  deceased, 
to  sell,  at  pubhc  auction,  or  at  private  sale,  certain  real 
estate  situated  in  said  city  of  Providence  of  which  said 
James  Campbell  was  seized  and  possessed  at  the  time  of  his 
decease.  February  10,  1911,  upon  petition  of  the  adminis- 
trator de  bonis  non  of  the  estate  of  said  James  Campbell, 
deceased,  a  decree  was  entered  in  said  municipal  court 
affirming  said  first  mentioned  decree.  Said  petition  and 
decree  are  as  follows: 

"The  State  of  Rhode  Island  and  Providence  Plan- 
tations. 
"MuNicfpAL  Court  of  the  City  of  Providence. 
"Providence,  Sc. 

"Respectfully  represents  Edward  P.  Metcalf,  Adminis- 
trator de  bonis  non  of  the  Estate  of  James  Campbell,  that  on 
the  18th  day  of  December,  A.  D.  1908  a  decree  of  said  Court 
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was  entered  authorizing  your  petitioner  as  administrator 
aforesaid  to  sell  certain  real  estate  belonging  to  said  James 
Campbell  in  his  life  time. 

''That  Elisha  J.  Campbell,  one  of  the  heirs  of  said  James 
Campbell,  did  within  forty  days  after  the  entry  of  said 
decree,  file  in  the  oflBce  of  the  clerk  of  said  court  a  claim  of 
appeal  from  said  decree  to  the  Superior  Court. 

"That  said  Elisha  Campbell  did  not  within  fifty  days 
after  the  entry  of  said  decree  file  in  the  Superior  Coiu-t  a 
certified  copy  of  said  claim  and  record  and  his  reasons  of 
appeal  specifically  stated,  as  appears  by  a  certificate  of 
Walter  S.  Reynolds,  Clerk  of  said  Superior  Court  hereunto 
annexed. 

"Wherefore  your  petitioner  prays  that  this  court  affirm 
the  order  or  decree  appealed  from  as  aforesaid,  and  further 
proceed  as  if  no  claim  of  appeal  had  been  filed. 

"Edward  P.  Metcalf, 

^'Administrator.^' 

This  petition  was  accompanied  by  the  certificate  therein 
mentioned,  of  the  clerk  of  the  Superior  Court. 

"Municipal  Court  of  the  City  of  Providence, 

"February  10,  A.  D.,  1911. 
"Estate  of  James  Campbell. 

"The  foregoing  petition  coming  on  to  be  heard,  and  it 
appearing  that  the  facts  set  forth  in  said  petition  are  true, 
and  that  Elisha  J.  Campbell,  who  had  filed  notice  of  appeal 
from  the  decree  authorizing  the  administrator  de  bonis  non 
of  said  estate  to  sell  the  real  estate  in  said  decree  mentioned, 
has  been  served  with  notice  of  the  pendency  of  said  petition, 
and  appearing  in  court  and  objecting  to  the  granting  of  said 
petition,  but  failing  to  show  cause  why  the  same  should  not 
be  granted,  and  why  said  decree  should  not  be  affirmed,  it  is 
thereupon  adjudged  and  decreed  that  the  decree  heretofore 
entered  by  this  court,  on,  to  wit,  the  18th  day  of  December, 
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A.  D.  1908,  authorizing  the  sale  of  said  real  estate  be,  and 
the  same  is,  affirmed. 

''Entered  as  decree  by  order  of  the  court. 

''George  A.  Stone, 

"Cferik." 

Said  Elisha  J.  Campbell  on  March  22,  1911,  filed  in  the 
office  of  the  clerk  of  said  Municipal  Court  a  claim  of  appeal 
to  the  Superior  Court  and  a  request  for  a  certified  copy 
of  said  claim  and  the  record  of  the  proceedings  appealed  from 
and  paid  the  clerk  his  fee  therefor,  and  within  fifty  days 
after  the  entry  of  the  decree  appealed  from  filed  in  the  Super- 
ior Court  a  certified  copy  of  said  claim  and  record  and  his 
reasons  of  appeal  specifically  stated,  as  follows: 

"First: — Because  said  Probate  Court  erred  in  granting 
said  petition  of  the  said  Edward  P.  Metcalf ,  Administrator 
de  bonis  non  after  a  hearing  upon  the  issues  raised  therein. 

"Second: — ^Because  the  sale  of  said  real  estate  could  not 
be  made  within  one  year  from  the  eighteenth  day  of  Decem- 
ber, A.  D.  1908,  the  date  of  the  decree  affirmed,  as  is  required 
by  the  statute  in  such  cases  made  and  provided,  and  the  said 
Probate  Court  erred  in  not  so  deciding. 

"Third: — ^Because  the  sale  of  the  said  real  estate  could 
not  be  made  within  a  reasonable  time  after  the  eighteenth 
day  of  December,  A.  D.  1908,  the  date  of  the  decree  affirmed, 
and  the  said  Probate  Court  erred  in  not  so  deciding. 

"Fourth: — Because  the  petition  of  the  said  Edward  P. 
Metcalf,  Administrator  de  bonis  non  to  have  affirmed  the 
decree  dated  the  eighteenth  day  of  December,  A.  D.  1908, 
was  not  made  and  filed  in  the  said  Probate  Court  within  a 
reasonable  time  after  the  failure  of  the  said  Elisha  J.  Camp- 
bell to  file  in  the  office  of  the  clerk  of  the  Superior  Court  his 
'  Claim  of  Appeal'  from  the  said  decree  of  the  eighteenth  day 
of  December,  A.  D.  1908.'' 
(1)  April  13th,  1911,  the  appellee  filed  in  the  Superior  Court 
his  motion  to  dismiss  said  appeal,  as  follows:  "Said 
appellee  alleges  that  said  appeal  is  invalid,  wherefore  he 
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moves  that  the  same  be  dismissed."  Said  motion  to  dismiss 
said  appeal  was  heard  by  a  justice  of  the  Superior  Court, 
May  25th,  1911,  and  was  further  heard  June  17th,  1911, 
when  said  motion  was  granted  and  said  appeal  dismissed. 
June  24th,  1911,  said  Elisha  J.  Campbell  filed  in  said  Su- 
perior Court  his  exception  to  said  decision  dismissing  said 
appeal,  and  a  notice  of  his  intention  to  prosecute  a  bill  of 
exceptions  to  this  court.  July  1st,  1911,  said  Elisha  J. 
Campbell  filed  in  said  Superior  Court  his  bill  of  exceptions 
{which  was  allowed  July  8th,  1911).  As  grounds  of  his 
exception  to  said  decision,  the  appellant  alleges:  1.  That 
said  decision  was  against  the  law.  2.  That  said  decision 
was  erroneous  in  this,  that  said  appellant  had  the  right  under 
Chapter  311,  Section  1,  of  the  General  Laws  of  Rhode  Island, 
to  appeal  from  the  said  order  and  decree  of  the  Mimicipal 
Court,  and  had  the  right  to  have  said  appeal  heard  and  tried 
upon  the  law  and  the  evidence,  whereas  the  court  decided 
that  said  appeal  would  not  lie  to  the  order  and  decree  ap- 
pealed from.  3.  That  the  decision  is  based  upon  erroneous 
conclusions  of  law." 

Was  the  decision  of  the  Superior  Court  dismissing  the 
appeal  correct?  The  right  of  appeal  is  given  to  any  person 
aggrieved  by  an  order  or  decree  of  a  probate  court  by  Gen. 
Laws,  1909,  cap.  311,  §  1.  The  appellant  is  one  of  the  heirs 
of  James  Campbell,  and  appears  to  have  complied  with  the 
requirements  of  the  statute  in  claiming  said  appeal  from  the 
order  and  decree  of  the  Municipal  Court  and  in  entering 
said  appeal  in  the  Superior  Court.  Said  appeal  raises  the 
question  whether  the  Municipal  Court  could  lawfully  enter  a 
decree  on  February  10,  1911,  affirming  the  order  and  decree 
made  and  entered  by  said  court  December  18, 1908,  granting 
leave  to  sell  the  real  estate  in  question. 
<2)  Chapter  308,  §  5,  Gen.  Laws,  1909,  provides:  "The 
probate  court  which  issued  letters  testamentary  or  of  admin- 
istration or  guardianship  may  grant  authority  to  any  execu- 
tor or  administrator  to  sell  the  real  estate  of  a  deceased 
person,  or  to  a  guardian  to  sell  the  real  estate  of  his  ward, 
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upon  a  petition  filed  describing  the  particular  estate  to  be 
sold  and  setting  forth  the  facts  on  which  the  petition  is 
founded."  Section  28  of  said  chapter  provides:  "Every 
license  granted  by  a  probate  court  to  sell  real  estate  shall 
continue  in  force  for  one  year,  and  every  license  to  mortgage 
real  estate  shall  continue  in  force  six  months,  from  the  date 
of  the  decree;  but  the  conveyance  may  be  executed  and 
deUvered  after  said  periods,  respectively." 

The  decree  entered  in  said  Municipal  Court  December  18, 
1908,  would  therefore  continue  in  force  for  one  year  from  the 
date  of  its  entry.  The  intention  of  the  legislature  to  limit 
the  time  within  which  the  sale  could  be  made  is  perfectly 
clear.  The  limitation  is  also  entirely  reasonable,  as,  with 
the  lapse  of  time,  circumstances  might  arise  which  would 
make  a  sale  no  longer  desirable,  or  the  value  of  the  real 
estate  might  materially  increase,  so  that  a  price  which  was 
proper  at  the  time  of  the  entry  of  the  decree,  would  later  be 
wholly  inadequate.  Can  such  a  decree  be  revived  and  again 
put  in  force  after  said  period  of  one  year  has  expired? 
The  same  reasons  which  actuated  the  legislature  in  making 
the  limitation,  would  militate  against  its  revival  after  its 
force  had  expired  by  the  limitation.  It  seems  that,  if  Ucense 
to  sell  after  the  year  had  expired  was  desirable,  it  would  be 
necessary  to  again  apply  to  the  probate  court  and  obtain  a 
new  license  to  sell.  Upon  such  a  petition  the  probate 
court  could  consider  the  facts  on  which  such  petition  was 
founded  with  due  regard  to  the  conditions  then  existing  in 
(3)  the  same  manner  as  upon  the  former  petition.  It  by  no 
means  follows  that  the  action  of  the  court  would  be  in  all 
respects  the  same  as  upon  the  former  petition.  The  statutory 
provisions  for  the  sale  of  real  estate  by  executors  and  adminis- 
trators must  be  strictly  followed  in  order  to  give  validity  to 
the  sale. 

Counsel  have  argued  at  considerable  length  upon  the  alle- 
gations in  the  petition  of  the  administrator  for  the  con- 
firmation of  the  decree  entered  December  18,  1908,  that  said 
Elisha  J.  Campbell  did  within  forty  days  aft^r  the  entry  of 
said  decree  file  in  the  office  of  the  clerk  of  the  Municipal 
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Court  a  claim  of  appeal  from  said  decree  and  that  he  did 
not  within  fifty  days  after  the  entry  of  said  decree  file  in  the 
Superior  Court  a  certified  copy  of  said  claim  and  record  and 
his  reasons  of  appeal,  and  have  cited  the  provisions  of  Gen. 
Laws,  1909,  cap.  311,  §  5,  that,  ''If  the  appellant  fails  to 
enter  his  appeal  within  the  time  allowed  by  law,  the  probate 
court  from  which  the  appeal  was  taken  may,  upon  the  peti- 
tion of  any  person  interested  and  upon  such  notice  to  the 
appellant  as  the  court  shall  order,  afiirm  the  order  or  decree 
appealed  from  and  fiu-ther  proceed  as  if  no  claim  of  appeal  had 
been  filed."  Under  said  section  the  probate  court  could, 
during  the  year  that  by  statute  the  order  or  decree  con- 
tinued in  force,  proceed  upon  motion  as  therein  provided,  to 
aflSrm  such  order  or  decree  appealed  from  and  could  further 
proceed  as  if  no  claim  of  appeal  had  been  filed.  Such  a  pro- 
ceeding however  is  an  entirely  different  matter  from  the 
affirmation  of  an  order  or  decree  whose  force  has  expired 
by  the  limitation  imposed  by  the  statute.  The  affirmation 
authorized  by  the  statute  applies  to  the  particular  case  there- 
in stated  and  provides  a  way  by  which  an  order  or  decree 
can  be  again  made  operative  after  it  has  been  suspended  by 
the  claim  of  an  appeal,  which  has  not  been  perfected.  We 
cannot  construe  the  statute  as  providing  for  the  affirmation 
of  a  decree  after  it  has  by  the  limitation  of  the  statute  ceased 
to  be  in  force.  The  filing  of  a  claim  of  appeal  in  the  probate 
court  could  not  in  oiu*  opinion  interrupt  the  running  of  the 
period  of  limitation  of  the  force  of  the  decree,  and  therefore 
is  not  material  in  the  case  before  us. 

We  are  of  the  opinion  that  the  Municipal  Court  could  not 
lawfully  affirm  the  decree  entered  December  18,  1908,  and 
put  the  same  again  in  force  by  the  decree  entered  February 
10,  1911. 

The  appellant's  exception  is  sustained  and  the  cause  is 
remitted  to  the  Superior  Court  with  direction  to  sustain  the 
appeal  and  enter  a  decree  reversing  the  decree  from  which 
the  appeal  was  taken. 

James  A.  Williams,  for  appellant. 

Irving  Champlin,  James  Harris,  John  S.  Murdoch,  for 
appellee. 
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LuiGi  Malafronte  vs.  Joseph  Milone. 

MARCH  4,  1912. 
Present:  Dubois,  C.  J.,  Johnson,  Parkhurst  and  Sweetland,  JJ. 

U)    Bills  of  Exceptions. 

Under  the  provisions  of  cap.  298,  i  17,  Gen.  Laws,  1909,  in  case  a  party 
files  a  motion  for  a  new  trial,  his  notice  of  intention  to  prosecute  a  bill 
of  exceptions  shall  not  be  filed  until  after  notice  of  decision  upon  said 
motion  for  a  new  trial. 

Li  seeking  a  review  in  the  Supreme  Ck>urt  the  intention  of  the  statute  is  that 
proceedings  for  bringing  the  exceptions  before  the  court  shall  be  commenced 
after  the  final  decision  of  the  Superior  Court  in  the  case,  in  order  that  all 
exceptions  may  be  embodied  in  one  bill,  to  be  presented  at  one  time. 

iS)    Bills  of  Exceptions.    New  TriaL 

Where  a  plaintiff  excepted  to  a  ruling  directing  a  verdict  for  defendant  on  one 
count  and  after  a  verdict  in  his  favor  on  a  second  count,  filed  a  petition  in  the 
Superior  Court  for  a  new  trial  on  the  question  of  damages,  and  also  a  notice 
of  his  intention  to  prosecute  a  bill  of  exceptions  upon  his  exception  to  the 
ruling  directing  a  verdict,  but  failed  to  file  his  bill  of  exceptions  and  after 
his  motion  for  new  trial  had  been  denied,  filed  a  biU  of  exceptions  stating 
among  others,  the  exception  to  the  ruling  on  the  first  count,  the  exception 
will  be  considered,  since  the  notice  of  intention  to  prosecute  a  bill  of  excep- 
tions first  filed,  was  premature  and  ineffectual. 

(3)  *  Bills  of  Exceptions.    Waiver.    New  Trial, 

Upon  the  first  count  of  a  declaration,  the  court  granted  the  motion  of  defend- 
ant for  direction  of  a  verdict  and  plaintiff  excepted.  After  verdict  in  favor 
of  the  plaintiff  on  second  count,  he  moved  for  a  new  trial,  which  motion  was 
denied. 

Held,  that  the  exception  to  the  ruling  of  the  court  on  the  first  count  was  not 
waived  by  the  petition  for  new  trial,  with  reference  to  the  verdict  on  the 
second  count. 

Barstow  v.  Turner ,  29  R.  I.  100,  distinguished. 

Trespass  on  the  Case.  Heard  on  motion  of  defendant 
to  dismiss  plaintiff's  bill  of  exceptions,  and  denied 

Sweetland,  J.  This  case  is  before  us  upon  the  defend- 
ant's motion  to  dismiss  the  plaintiff's  bill  of  exceptions  so 
far  as  the  same  relates  to  the  plaintiff 's  exception  taken  at  the 
trial  to  the  ruling  of  the  justice  of  the  Superior  Court  direct- 
ing a  verdict  for  the  defendant  upon  the  first  count  of  the 
declaration.  The  action  is  one  of  trespass  on  the  case  to 
recover  damages  for  injuries  alleged  to  have  been  caused  by 
the  defendant's  dog  while  out  of  the  inclosure  of  the  defend- 
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ant.  The  first  count  alleges  that  while  the  plaintiff  was 
driving  upon  a  public  highway  in  the  town  of  Bristol,  the 
defendant's  dog  bit  the  plaintiff's  horse,  which  the  plaintiff 
was  driving,  attached  to  a  wagon  in  which  the  plaintiff  was 
riding;  that  thereby  the  plaintiff's  horse  was  caused  to  run 
away  and  the  plaintiff  was  thrown  from  the  wagon  and 
severely  injiu-ed.  The  second  count  alleges  the  biting  and 
wounding  of  said  horse  by  the  plaintiff's  dog,  whereby  the 
said  horse  was  severely  injured. 

At  the  trial,  upon  the  conclusion  of  the  testimony,  the 
justice  presiding  directed  the  jury  to  return  a  verdict  for 
the  defendant  upon  the  first  count  of  the  declaration  to 
which  ruling  the  plaintiff  excepted;  upon  the  second  count 
of  the  declaration,  after  deliberation,  the  jury  returned  a 
verdict  for  the  plaintiff  for  five  dollars.  Within  seven  days 
after  the  verdict,  the  plaintiff  filed  a  motion  for  a  new  trial, 
addressed  to  the  Superior  Court,  and  also  upon  the  same 
day  the  plaintiff  filed  a  notice  of  his  intention  to  prosecute 
a  bill  of  exceptions  to  the  Supreme  Court  upon  his  exception 
to  the  ruling  of  said  justice  directing  a  verdict  for  the  de- 
fendant upon  the  first  count  of  the  declaration,  and  a  time 
was  fixed  by  the  justice  for  filing  such  bill  of  exceptions. 
In  filing  said  notice  of  intention  to  prosecute  a  bill  of  excep- 
tions the  plaintiff  misconceived  the  procedure  provided  by 
statute  for  bringing  exceptions  to  this  court.  The  plaintiff 
apparently  did  not  intend  to  rely  entirely  upon  his  exception 
to  the  ruling  directing  a  verdict  upon  the  first  count,  but  he 
also  desired  to  question  the  adequacy  of  the  damages  as- 
(1)  sessed  by  the  jury  upon  the  second  count.  To  raise  the 
latter  question  it  was  necessary  for  him  to  file  his  motion 
for  a  new  trial  in  the  Superior  Court,  as  he  did.  Under  the 
provisions  of  Chapter  298,  §  17.  Gen.  Laws,  1909,  in  case  a 
party  files  a  motion  for  a  new  trial,  his  notice  of  intention  to 
prosecute  a  bill  of  exceptions  shall  not  be  filed  imtil  after 
notice  of  decision  upon  said  motion  for  a  new  trial.  The 
intention  of  the  statute  is  that  the  proceedings  for  bringing 
exceptions  to  this  court  shall  be  conamenced  after  the  final 
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decision  of  the  Superior  Court  in  the  case,  in  order  that  all 
the  exceptions  of  a  party,  taken  throughout  the  travel  of 
the  case  in  the  Superior  Court,  upon  which  he  relies,  may  be 
embodied  in  one  bill  of  exceptions,  to  be  presented  at  one 
time  to  this  court. 

The  plaintiff  failed  to  file  his  bill  of  exceptions  upon  his 
exception  to  the  ruling  of  said  justice  directing  a  verdict  for 
the  defendant  upon  the  first  count  at  the  time  fixed  by  said 
justice  for  filing  said  bill  of  exceptions.  Later  the  justice  of 
the  Superior  Court  denied  the  plaintiff's  motion  for  a  new 
trial,  and  within  seven  days  after  notice  of  such  decision  the 
plaintiff  gave  notice  of  his  intention  to  prosecute  a  bill  of 
exceptions  to  this  court.  Within  the  time  fixed  by  the 
justice  upon  this  notice,  the  plaintiff  filed  his  bill  of  excep- 
tions, which  is  now  pending  here.  In  this  bill,  among  other 
exceptions,  the  plaintiff  states  his  exception  to  the  ruling 
of  the  justice  directing  a  verdict  for  the  defendant  upon  the 
first  count.  The  defendant,  in  the  motion  now  before  us, 
moves  that  said  bill  be  dismissed  so  far  as  it  relates  to  that 
exception.  The  defendant  contends  that  the  plaintiff  by 
filing  his  notice  of  intention  to  prosecute  a  bill  of  exceptions 
upon  that  specific  exception  and  failing  to  file  such  bill 
within  the  time  fixed  by  the  justice,  has  lost  his  right  to  be 
heard  upon  that  exception.  We  are  of  the  opinion  that  the 
plaintiff's  notice  of  intention  to  prosecute  a  bill  of  exceptions 
first  filed  was  prematurely  given,  that  it  was  entirely  in- 
effectual. If  the  plaintiff  had  proceeded  xmder  it  and  filed 
his  bill  of  exceptions  as  directed  by  the  justice,  such  bill 
should  have  been  dismissed.  The  action  of  the  plaintiff  in 
that  respect  may  be  disregarded.  In  preparing  the  bill  of 
exceptions  now  pending  in  this  court  the  plaintiff  properly 
included  in  the  bill  a  statement  of  the  exception  in  question, 
as  one  upon  which  he  now  relies.  The  defendant's  motion 
should  be  denied  imless  there  be  force  in  his  second  conten- 
tion. 
(3)  The  defendant  claims,  secondly,  that  the  incorporation 
of  the  exception  in  question  in  plaintiff's  bill  of  exceptions 
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is  idle  and  nugatory,  because  the  plaintiff  by  filing  his 
motion  for  a  new  trial  waived  his  exception  to  the  direction 
of  a  verdict  upon  the  first  count  of  the  declaration.  If  this 
claim  is  sound  the  plaintiff  is  placed  in  an  unfortunate 
position;  for  under  the  statute  he  cannot  be  permitted  to 
bring  the  exception  in  question  to  this  court  until  after  a 
decision  upon  his  motion  in  the  Superior  Court  for  a  new 
trial,  if  he  makes  such  a  motion;  he  cannot  raise  his  objection 
to  the  finding  of  the  jury  upon  the  second  count  unless  he 
prosecutes  his  motion  for  a  new  trial  in  the  Superior  Court; 
and,  it  is  claimed,  if  he  files  such  a  motion  for  a  new  trial, 
he  has  thereby  waived  the  exception  in  question.  The 
defendant  urges  this  claim  upon  the  authority  of  Barstow  v. 
Turner,  29  R.  I.  100.  The  defendant  finds  language  in  that 
opinion  from  which  he  draws  the  general  rule  that  an  excep- 
tion taken  to  the  ruhng  upon  a  motion  to  direct  a  verdict 
is  waived  by  a  subsequent  motion  for  a  new  trial.  The 
principle  stated  in  that  case  does  not  have  such  general 
application.  In  Barstow  v.  Turner,  the  defendant's  motion 
for  the  direction  of  a  verdict  in  his  favor  had  been  denied 
and  he  had  excepted  to  the  denial,  after  verdict  for  the 
plaintiff  the  defendant  had  moved  for  a  new  trial,  which 
motion  had  been  granted.  After  he  had  thus  obtained  the 
new  trial  which  he  sought,  this  court  would  not  hear  him 
upon  his  exception  to  the  refusal  of  the  Superior  Court  to 
direct  a  verdict  in  his  favor.  Barstow  v.  Turner,  is  apphca- 
ble  only  to  cases  which  present  a  similar  condition.  If  in 
that  case  the  defendant's  motion  for  a  new  trial  had  been 
denied  rather  than  granted,  and  the  defendant  had  excepted 
to  such  denial;  and  in  his  biU  of  exceptions  he  had  stated 
both  his  exception  to  the  denial  of  his  motion  for  a  new  trial 
and  his  exception  to  the  refusal  to  direct  a  verdict,  this  court 
would  have  been  obliged  to  consider  the  latter  exception  or 
at  any  rate  the  question  involved  in  it.  It  would  have  made 
little  difference  whether  that  exception  had  been  regarded 
as  properly  a  part  of  the  bill  of  exceptions,  or  as  having  been 
waived' or  as  merged  in  the  procedure  under  the  statute,  for 
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the  question  involved  in  that  exception  would  be  before  the 
court  for  consideration.  Chapter  298,  §  22,  Gen.  Laws, 
1909,  provides  among  other  things  that  upon  consideration 
of  any  bill  of  exceptions  if  the  Supreme  Court  shall  find  that 
there  is  no  evidence  to  support  the  verdict  it  may  order 
judgment  in  the  Superior  Court  for  the  party  prosecuting 
the  bill  of  exceptions.  By  the  language,  ''no  evidence  to 
support  the  verdict,"  is  meant,  ''no  sufficient  legal  evidence 
to  support  the  verdict.''  Whether  or  not  there  is  sufficient 
legal  evidence  to  warrant  a  verdict  against  the  moving  party 
is  the  question  in  a  motion  to  direct  a  verdict. 

Barstow  v.  Turner  has  no  application  in  the  case  at  bar. 
The  ruling  in  question  to  which  the  plaintiff  excepts  was  not 
made  upon  his  motion  to  direct  a  verdict  in  his  favor,  but 
was  a  ruling  granting  the  defendant's  motion  to  direct  a 
verdict  against  the  plaintiff.  The  ruling  of  the  justice 
related  to  one  count  of  the  declaration  only.  The  other 
count  was  left  to  the  determination  of  the  jury  and  the 
jury's  verdict  upon  the  second  count,  which  was  unsatis- 
factory to  the  plaintiff,  is,  in  part  at  least,  the  subject  of  the 
plaintiff's  motion  for  a  new  trial.  Furthermore,  the  plain- 
tiff's motion  for  a  new  trial  was  not  granted,  but  was  denied. 

The  defendant's  motion  to  dismiss  is  denied. 

Anthony  V.  Pettine,  for  plaintiff. 

A.  A.  CapotostOf  for  defendant. 


Charles  E.  Blake,  Trustee,  vs.  Atlantic  National 

Bane. 

march  4,  1912. 
Present:  Dubois,  C.  J.,  Johnsoiii  Parkhurst  and  Sweetland,  JJ. 

(1)    ContracU.    Promise  for  Benefit  of  Third  Party.    Aeeent.    Bankruptcy. 

While  the  right  of  a  third  person  to  enforce  a  promise  made  by  one  person  to 
another  for  the  benefit  of  said  third  person,  although  the  consideration  does 
not  move  from  such  third  person  and  although  he  was  not  cognisant  of  the 
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promise  when  it  was  made,  is  well  recognized,  yet  he  acquires  no  rights 
under  the  promise  until  he  accedes  to  it,  and  before  such  accession  on  his 
part,  his  right  may  be  lost  either  by  revocation  or  release  between  the 
parties  to  the  agreement  or  by  the  intervention  of  the  rights  of  others. 

Such  assent  to  be  effective  must  be  given  before  the  bankruptcy  of  the  prom- 
issor. 

In  an  action  to  recover  funds  alleged  to  have  been  retained  by  defendant  and 
applied  to  a  firm  obligation,  evidence  considered  and: — 

Hdd,  to  establish  an  original  co-partnership  indebtedness  and  not  an  indebted- 
ness assumed  by  the  firm. 

Assumpsit.  Heard  on  exceptions  of  defendant,  and  sus- 
tained. 

SwEETLAND,  J.  This  is  an  action  in  assumpsit  brought 
by  Charles  E.  Blake,  trustee  in  bankruptcy  of  N.  Curtis 
Fletcher  &  Company,  a  co-partnership  composed  of  N. 
Curtis  Fletcher  and  W.  R.  Potter,  against  the  Atlantic  Na- 
tional Bank.  The  case  was  tried  before  a  justice  of  the 
Superior  Court  sitting  without  a  jury.  The  case  is  now 
before  this  court  upon  the  defendant's  exception  to  the 
decision  in  favor  of  the  plaintiff. 

In  September,  1907,  the  said  N.  Curtis  Fletcher  signed 
his  own  name  to  an  underwriting  agreement  as  to  certain 
bonds  of  the  United  Illuminating  Company.  Other  persons 
also  signed  this  agreement.  By  the  terms  of  the  agreement 
each  person  signing  became  obligated  to  the  Atlantic 
National  Bank  for  the  amoimt  set  opposite  his  name  in 
consideration  of  a  loan  made  by  the  bank  to  the  nominee 
of  the  underwriters.  The  amount  set  ppposite  the  name  of 
N.  Curtis  Fletcher  was  $1,700. 

By  the  testimony  of  Mr.  Fletcher  he  signed  the  under- 
writing agreement  in  behalf  of  the  co-partnership.  In  the 
early  part  of  November,  1907,  Mr.  Potter  was  considering  a 
dissolution  of  the  firm;  and  Mr.  Fletcher  demanded  from 
him  that  he  should  sign  an  acknowledgment  that  the  obliga- 
tion on  the  underwriting  agreement,  arising  from  the  signa- 
ture of  Mr.  Fletcher,  was  a  firm  obligation.     Mr.  Potter 
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testified  that  up  to  that  time  he  had  understood  that  the 
underwriting  agreement  was  an  individual  transaction  of 
Mr.  Fletcher.  After  considerable  controversy  between  the 
partners,  Mr  Potter  signed  the  acknowledgment  which  was 
dated  as  of  the  date  of  the  underwriting  agreement.  In  this 
written  acknowledgment  Mr.  Potter  agreed  that  the  signa- 
ture of  Mr  Fletcher  upon  the  underwriting  agreement 
''shall  be  and  is  hereby  assumed  by  N.  Curtis  Fletcher  & 
Company."  The  said  partnership  was  not  dissolved  at  that 
time. 

On  January  28th,  1908,  N.  Ciurtis  Fletcher  &  Company 
obtained  a  loan  from  the  Atlantic  National  Bank,  the  de- 
fendant, and  gave  to  said  bank  the  firm's  promissory  note 
for  $5,800  payable  on  demand.  The  firm  deposited  and 
pledged  with  the  bank  as  collateral  security  for  the  payment 
of  said  note  certain  shares  and  a  bond  of  the  United  States 
Steel  Corporation.  In  said  note  the  co-partnership  gave  to 
the  bank  authority  to  sell  the  collateral  security  at  public 
or  private  sale  on  nonpayment  of  the  note  to  apply  the  net 
proceeds  of  such  sale  to  the  payment  of  the  note;  and  also 
to  apply  the  surplus  of  such  net  proceeds  after  payment  of 
said  note  to  the  payment  of  any  other  note  or  claim  against 
said  firm  held  by  the  bank. 

On  February  7th,  1908,  said  co-partnership  was  adjudged 
bankrupt  and  the  plaintiff  was  appointed  the  trustee  in 
bankruptcy  of  said  co-partnership.  After  the  bankruptcy 
the  defendant  was  informed  by  Mr,  Fletcher  that  the  under- 
writing obligation  arising  from  his  signature  upon  the  under- 
writing agreement  was  a  firm  obligation  and  the  defendant 
also  received  from  Mr.  Fletcher  a  copy  of  the  above-men- 
tioned written  acknowledgment  of  Mr.  Potter. 

After  the  bankruptcy  of  the  co-partnership  the  defendant 
sold  said  collateral  security  and  from  the  net  proceeds  of  the 
sale  satisfied  the  indebtedness  upon  said  note  for  $5,800, 
and  also  satisfied  the  obligation  of  $1,700  upon  the  under- 
writing agreement.  The  plaintiff  protested  against  the 
action  of  the  bank  in  treating  said  claim  for  $1,700  as  firm 
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indebtedness  and  has  brought  this  action  to  recover  the 
balance  of  the  net  proceeds  of  the  sale  of  said  collateral 
security  remaining  after  the  payment  of  the  note  of  $5,800 
and  interest  thereon. 

The  plaintiff  claims  that  the  indebtedness  of  $1,700  in 
question  was  originally  the  individual  obUgation  of  Mr. 
Fletcher  and  that  the  paper  signed  by  Mr.  Potter  in  Novem- 
ber, 1907,  is,  at  most,  merely  evidence  of  an  assumption  by 
the  firm  of  that  individual  indebtedness  of  a  partner.  This 
was  the  finding  of  the  justice  of  the  Superior  Court.  The 
defendant  urges,  that,  even  if  this  is  the  conclusion  properly 
to  be  drawn  from  the  testimony  and  although  the  defendant 
was  not  aware  of  the  assumption  by  the  firm  of  the  partner's 
individual  obligation  until  after  the  bankruptcy  of  the  firm, 
and  hence  its  assent  must  have  been  given  after  the  bank- 
ruptcy, still  the  assent  when  it  was  given  would  make  the 
bank  a  creditor  of  the  firm  from  the  time  of  the  assumption; 
and  the  bank  would  be  entitled  to  apply  the  balance  of  the 
proceeds  of  the  sale  of  said  collateral  security  in  satisfaction 
of  this  claim  of  $1,700,  as  an  obligation  of  the  firm,  xmder  the 
authorization  contained  in  the  note  given  by  the  firm  to  the 
(1)  bank.  The  defendant  bases  its  contention  upon  the  au- 
thority of  the  Rhode  Island  cases,  which  uphold  the  right 
of  a  third  person  to  enforce  a  promise  made  by  one  person 
to  another  for  the  benefit  of  said  third  person,  although  the 
consideration  does  not  move  from  such  third  person  and 
although  he  was  not  cognizant  of  the  promise  when  it  was 
made.  This  court  has  frequently  recognized  such  a  doc- 
trine. Urquhart  v.  Brayton,  12  R.  I.  169;  Merriman  v. 
Social  Manvf.  Co.,  12  R.  I.  175;  Wood  v.  Moriarty,  15  R.  I. 
518;  Wood  v.  Moriarty,  16  R.  I.  201;  Munroe  v.  Firemen's 
Relief  Assodn,  19  R.  I.  363,  Smith  v.  Unidh  Insurance  Co., 
25  R.  I.  260;  Gould  v.  United  Traction  Assoc' n,  26  R.  I.  142. 
However,  the  third  person  acquires  no  rights  under  the 
promise  made  for  his  benefit  xmtil  he  accedes  to  it.  It 
must  clearly  appear  by  suit  brought  upon  the  agreement  or 
in  some  other  manner,  that  the  third  person  knows  of  the 
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promise  in  his  favor,  or  the  assumption  by  a  stranger  of  the 
debt  due  to  him,  accepts  the  new  agreement  and  assents 
to  its  terms.  Until  such  circimistances  appear,  showing 
accession  on  his  part,  the  third  person  is  not  in  position  to 
avail  himself  of  any  benefit  under  the  agreement.  Before 
such  accession  on  his  part,  his  right  to  insist  upon  the  per« 
f ormance  of  the  promise  in  his  favor  may  be  lost  by  revoca^ 
tion  or  release  between  the  parties  to  the  agreement  or  by  the 
intervention  of  the  rights  of  others;  Wood  v.  Moriarty,  16 
R.  I.  201.  Such  assent  to  be  effective  must  be  given  before 
the  bankruptcy  of  the  promisor.  This  view  is  in  accord 
with  the  general  doctrine  of  the  Rhode  Island  cases  as  to  the 
position  of  the  beneficiary  under  such  promise  before  his 
assent  to  it.  It  also  agrees  with  the  great  weight  of  au- 
thority that  the  indebtedness  of  a  bankrupt  may  not  be 
increased  in  this  manner  after  bankruptcy.  In  re  Isaacs, 
13  Fed.  Cases,  148. 

We  are  of  the  opinion  that  if  the  indebtedness  of  |1,700 
to  the  defendant  bank  is  to  be  regarded  as  the  individual 
obUgation  of  the  partner  Fletcher,  assumed  by  the  firm,  the 
assent  on  the  part  of  the  bank  to  such  an  arrangement  made 
after  the  firm's  bankruptcy  will  not  constitute  the  defendant 
a  creditor  of  the  firm;  and  that  the  defendant  cannot  be 
permitted  to  use  the  firm's  property,  in  the  defendant's 
hands  at  the  time  of  the  bankruptcy,  to  satisfy  such  in- 
debtedness. 

We  think,  however,  that  it  is  established  by  the  testimony 
that  the  obligation  arising  from  the  underwriting  agreement 
was  an  indebtedness  of  the  co-partnership  originally  and  not 
an  indebtedness  assumed  by  the  firm.  The  partner  Fletcher 
who  signed  the  agreement  testified  that  in  doing  so  he  acted 
for  the  firm  and  that  the  obligation  was  always  that  of  the 
co-partnership.  The  partner  Potter  does  not  deny  that  it 
was  in  fact  a  firm  obligation.  The  limit  of  his  testimony  in 
that  regard  is,  that  up  to  the  time  of  signing  the  letter  of 
acknowledgment  in  November,  1907,  he  "understood  it  as 
individual  underwriting."    There  was  a  long  interview  be- 
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tween  the  partners  in  November,  1907,  when  Mr.  Potter 
had  the  mtention  of  withdrawing  from  the  firm  and  as  a 
result  of  that  conference,  in  which  the  matter  must  have  been 
thoroughly  considered,  Mr.  Potter  signed  the  letter  addressed 
not  to  the  Atlantic  National  Bank,  but  to  his  partner,  Mr 
Fletcher.  In  this  letter  Mr.  Potter  agrees  that  ''your 
signature  on  the  agreement  with  the  Atlantic  National 
Bank"  .  .  .  "shall  be  and  is  hereby  assumed  by  N. 
Curtis  Fletcher  &  Co.''  Although  the  language  of  the  letter 
is  that  the  "signature"  of  Mr.  Fletcher  is  assumed,  the  cir- 
cumstances show  that  the  letter  was  not  intended  by  the 
partners  as  the  assumption  by  the  firm  of  a  new  obligation, 
but  as  an  acknowledgment  or  ratification  of  the  act  of  Mr. 
Fletcher  in  a  transaction,  which  he  had  always  regarded  as 
part  of  the  firm's  business.  According  to  the  testimony  of 
the  partner  Potter,  the  business  of  the  firm,  which  was  that 
of  a  banker  and  broker,  was  divided  into  two  departments. 
One  of  these  which  the  witness  calls  the  "New  York  end" 
was  under  his  charge.  He  testified  that  he  "had  very  little 
to  do  with  the  corporate  end,  with  the  corporation.  My 
end  was  the  New  York  end."  "C.  Q.  38.  You  were  the 
inside  man?  Ans.  I  had  the  New  York  end.  C.  Q.  39. 
Mr.  Fletcher  was  interested  in  these  various  companies,  a 
director  was  he  not?  Ans.  That  was  his  department, 
yes."  This  testimony  is  corroborative  of  the  testimony  of 
Mr.  Fletcher  and  explains  that,  though  the  underwriting 
agreement  was  signed  in  furtherance  of  the  co-partnership 
business,  the  details  were  not  known  to  Mr.  Potter  as  they 
belonged  to  Mr.  Fletcher's  department  with  which  he  "had 
very  little  to  do."  Mr.  Potter  also  testified  that  the  firm 
did  not  receive  any  consideration  for  his  signature  upon 
the  letter  in  question.  It  is,  therefore,  quite  unlikely,  when 
the  partner  Potter  believed  that  he  was  about  to  retire  from 
the  firm,  that  without  consideration  he  would  have  agreed 
to  increase  the  indebtedness  of  the  firm  by  assuming  the 
individual  debts  of  his  partner  and  thus  reduce  the  value 
of  his  own  share  in  the  co-partnership.     It  is  more  in  accord 
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with  probability  that  at  this  conference  in  November,  1907, 
he  learned  the  true  nature  of  the  underwriting  obligation 
and  signed  the  said  letter  as  a  ratification  of  the  act  of  his 
partner  performed  for  the  firm. 

In  the  transcript  we  find  no  contradiction  of  the  testimony 
of  Mr.  Fletcher,  while  the  circumstances  of  the  case  strongly 
corroborate  him.  Decision  should  have  been  for  the  defend- 
ant upon  the  facts  of  the  case. 

Opportunity  will  be  given  to  the  plaintiff  on  March  11th, 
1912,  to  show  cause  why  the  case  should  not  be  transmitted 
to  the  Superior  Court  with  direction  to  enter  judgment  for 
the  defendant  for  costs. 

Gardner^  Pirce  &  Thomley,  for  plaintiff.  Charles  R. 
Haslam,  of  counsel. 

John  S.  Murdoch,  Percy  W.  Gardner,  for  defendant. 


William  B.  Greenough,  Attorney  General,  vs.  Industrial 
Trust  Company. 

MARCH  6,  1912. 
Present:  Dubois,  C.  J.,  Johnson,  Parkhurst  and  Sweetland,  JJ. 

{1)    Municipal  Corporations,    Marking  Street  Lines. 

Pub.  LawBi  cap.  1406,  provides  that  the  city  engineer  of  the  city  of  Providence 
shall  within  five  days  after  receiving  notice  of  an  intention  to  build  within 
ten  feet  of  any  street,  proceed  to  mark  out  and  define  the  street  line  adjacent 
to  the  proposed  structure  if  such  line  can  be  accurately  determined,  and  shall 
also  mark  the  grade  of  the  street  if  such  grade  has  been  duly  established  or 
defined  and  shall  make  such  return  of  said  marking  of  line  and  grade  to  the 
inspector  of  buildings: — 

Heldj  that  the  act  referred  to  the  determination  of  a  street  line  that  had  been 
already  established. 

Heldy  further,  that  the  erroneous  location  of  such  line  by  the  city  engineer  was 
not  binding  either  upon  the  abutting  owner  or  the  public. 

Information  in  Equity.    Heard  on  certification  from 
Superior  Court. 
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Dubois,  C.  J.  This  is  an  information  in  equity  brought 
in  the  Superior  Court  by  the  Attorney  General,  in  behalf 
of  the  State,  to  abate  a  public  nuisance,  erected  and  main- 
tained by  the  defendant,  to  wit:  a  portico,  upon  and  over 
a  portion  of  the  sidewalk  on  the  northerly  side  of  a  public 
highway  called  Westminster  street,  and  between  Market 
Square  and  Exchange  street,  in  the  city  of  Providence, 
whereon  the  Benjamin  D.  Weeden  estate,  so-called,  abuts. 
The  defendant  filed  a  plea  to  the  information  to  the  effect 
that  no  part  of  its  building  or  the  portico  thereof  complained 
of  is  within  the  limits  of  Westminster  street,  as  defined  by 
the  city  engineer  of  the  city  of  Providence.  Upon  con- 
sideration of  the  merits  of  said  plea  the  Superior  Court 
ordered  that  the  following  question  be  certified  to  this  court 
for  determination  under  the  provisions  of  Gen.  Laws,  cap. 
298,  §  5,  namely:  *' Whether  or  not,  in  a  suit  in  equity 
commenced  by  the  Attorney  General  by  Information  setting 
out  the  existence  of  a  public  street  between  Market  Square 
and  Exchange  street,  called  Westminster  street,  which  street 
is  improved  by  a  sidewalk  on  the  northerly  side  thereof, 
which  sidewalk  extends  to  the  front  occupation  line  of  each 
of  the  buildings  abutting  on  said  street,  including  the  build- 
ing on  the  Benjamin  D.  Weeden  estate,  so  called,  and  meas- 
ures about  thirteen  and  one  quarter  feet  in  width;  that  all 
the  buildings  are  ancient  buildings,  built  on  practically  a 
straight  front  hne  abutting  immediately  on  said  sidewalk, 
that  the  sidewalk  is  of  no  greater  width  than  is  reasonably 
required  for  travel,  and  that  the  owners  of  the  buildings 
dedicated  to  the  public  for  travel  said  sidewalk,  that  the 
public  continually  used  said  sidewalk  to  the  full  width  under 
a  claim  of  right  from  time  immemorial;  that  in  1879  there 
was  an  attempted  layout  of  said  street  making  the  sidewalk 
nine  and  one-half  feet  in  width  and  leaving  a  space  of  about 
four  feet  in  front  of  said  buildings;  that  said  layout  was  not 
legal  as  to  said  Benjamin  D.  Weeden  estate  and  has  never 
been  observed  and  that  since  said  attempted  layout  said 
space  of  four  feet  has  been  left  open  to  travel  by  the  abut- 
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ting  owners  and  improved  by  them  as  a  sidewalk  and  that 
the  public  has  continually  since  said  attempted  layout  used 
the  same  as  a  matter  of  right,  that  the  Industrial  Trust 
Company  acquired  said  Benjamin  D.  Weeden  estate  and 
proceeded  to  erect  a  building  on  said  estate  and  also  pro- 
ceeded to  erect  a  portico  in  front  of  said  building  over  said 
sidewalk  and  said  space  of  four  feet  for  a  distance  of  about 
four  feet  in  width  and  twenty  six  feet  in  length,  that  said 
portico  permanently  and  seriously  obstructs  said  sidewalk, 
and  praying  that  it  may  be  decreed  that  said  strip  of  land 
upon  which  the  respondent  has  placed  structural  materials 
is  subject  to  the  pubhc  right  and  easement  of  travel  and  a 
highway  easement  in  and  over  the  same  as  part  of  a  street, 
and  praying  further  that  the  respondent  may  be  perpetually 
enjoined  from  further  building  or  constructing  said  portico 
or  any  part  thereof  on  or  over  said  strip  of  land,  from  further 
continuing  or  permitting  such  portico  to  remain  thereon, 
a  sufficient  defence  is  set  up  by  a  plea  wherein  it  is  alleged 
that  the  respondent,  intending  to  erect  a  building  and  per- 
manent structure  within  ten  feet  of  a  certain  street  in  the 
city  of  Providence  in  the  Information  mentioned  and  which 
it  is  claimed  in  the  Information  is  obstructed  by  a  portion 
of  a  portico  being  erected  by  the  respondent  as  a  part  of  a 
building  in  process  of  construction,  on  June  25,  1909,  being 
more  than  six  days  before  proceeding  to  build  and  before 
taking  out  a  permit  for  the  same,  filed  in  the  office  of  the 
City  Engineer  of  said  Providence  a  written  notice  of  such 
intention  in  accordance  with  the  provisions  of  Chapter  1406 
of  the  Public  Laws,  passed  May  17, 1895,  entitled  'An  Act  in 
Addition  to  Chapter  688  of  the  Pubhc  Laws,  passed  at  the 
January  Session,  A.  D.  1878,'  entitled  'An  Act  in  Relation 
to  Buildings  in  the  City  of  Providence  and  for  other  Pur- 
poses,' and  that  the  City  Engineer  did,  within  the  time 
prescribed  by  said  statute,  proceed  to  mark  out  and  define 
the  street  line  of  said  street  adjacent  to  the  proposed  struc- 
ture and  that  no  part  of  the  new  building  or  of  the  portion 
in  the  Information  mentioned  is  within  or  obstructs  said 
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street  as  said  street  is  bounded  by  the  line  marked  out  and 
defined  by  said  City  Engineer,  and  that  every  portion  of 
said  building  and  of  said  portico  is  wholly  without  said 
street  and  the  line  thus  marked." 

The  provisions  of  said  Pulj.  Laws,  cap.  1406,  pertinent 
to  the  present  consideration  read  as  follows: 

"Section  1.  Every  person  intending  to  erect  any  build- 
ing or  other  permanent  structure  within  ten  feet  of  any  street 
or  highway  in  said  city,  whether  said  street  or  highway  is 
•duly  received  by  said  city  or  otherwise  dedicated  to  public 
use,  or  to  alter  the  location  of  the  external  wall  of  any  exist- 
ing building  which  wall  is  in  like  proximity  to  such  street  or 
highway,  shall,  six  days  before  proceeding  to  build  or  to 
alter  the  location  of  such  external  wall  and  before  taking 
out  a  permit  for  the  same,  file  in  the  office  of  the  city  engineer 
a  written  notice  of  such  intention,  stating  the  use  and  location 
of  the  structure  as  proposed. 
O)  "Sec.  2.  The  city  engineer  shall,  within  five  days  after 
receiving  the  notice  specified  in  the  foregoing  section,  pro- 
ceed to  mark  out  and  define  the  street  line  adjacent  to  the 
proposed  structure,  if  such  line  can  be  accurately  determined. 
He  shall  also,  within  the  said  time,  mark  the  grade  of  the 
adjacent  street  if  such  grade  has  been  duly  established  or 
defined,  and  shall  make  such  return  of  said  marking  of  line 
find  grade  to  the  inspector  of  buildings  as  shall  be  necessary 
for  said  inspector's  information. 

"Sec.  3.  The  inspector  of  buildings  shall  not  issue  any 
permit  for  building  xmtil  he  is  satisfied  that  the  applicant 
lias  complied  with  the  provisions  of  the  foregoing  section." 

The  respondent  claims  that  the  structure  alleged  to  be 
an  encroachment  upon  Westminster  street,  was  lawfully 
erected  because  erected  outside  of  the  street  as  defined  by 
the  city  engineer  in  the  city  of  Providence,  under  statutory 
authority;  that  such  definition  of  the  street  line  was  deter- 
minative of  the  respective  rights  of  the  public  and  of  the 
abutting  owner  in  that  portion  of  the  alleged  highway  which 
lay  outside  of  the  street  as  that  bounded. 
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The  respondent  contends  that  its  claim,  as  to  the  effect 
given  by  the  statute  to  the  action  of  the  city  engineer,  may 
be  supported  upon  either  of  four  theories,  viz.:  (1)  that 
the  action  was  judicial;  (2)  that  the  action  was  a  discon- 
tinuance of  so  much  of  the. highway  as  lay  without  the 
defined  line;  (3)  that  the  action  is  analogous  to  the  estab- 
lishment of  a  harbor  line;  (4)  that  the  action  of  the  engineer 
followed  by  the  expenditures  by  the  respondent  created  an 
estoppel. 

The  question  is,  in  brief,  whether  or  not  the  act  of  the 
city  engineer  of  the  city  of  Providence,  in  pursuance  of  the 
statutes  cited  in  the  question  certified,  is  binding  upon  the 
abutting  owner  and  upon  the  public  to  the  extent  that  the 
location  of  the  street  line  as  marked  out  and  defined  by 
him,  is  final  and  not  subject  to  collateral  impeachment. 

The  jurisdiction  of  the  city  engineer  in  the  premises  is 
derived  from  Pub.  Laws,  cap.  1406,  §  2,  aforesaid.  If  the 
street  line  adjacent  to  the  proposed  structure  can  be  accu- 
rately determined  he  may  do  certain  prescribed  acts.  If 
such  line  cannot  be  accurately  determined  he  can  do  nothing. 
The  determination  therein  referred  to  does  not  contemplate 
the  establishment  of  a  street  line  by  the  city  engineer,  for 
manifestly  the  chapter  is  not  intended  to  alter  the  laws 
relating  to  the  laying  out  and  making  of  highways  or  to  the 
alteration,  discontinuance  or  abandonment  of  the  same,  for 
there  is  nothing  in  the  title  or  the  text  to  indicate  any  in- 
tention on  the  part  of  the  legislature  to  make  such  a  radical 
departure  from  the  well  known  method  of  procedure  in  such 
cases  made  and  provided.  It  does,  however,  refer  to  the 
determination  of  a  street  line  that  has  been  already  estab- 
lished. The  word  "determined"  in  the  section  is  evidently 
used  in  the  sense  of  "ascertained"  or  "located."  If  it  was 
intended  that  a  street  line  should  thereby  be  established, 
the  words  chosen  are  singularly  inappropriate  to  accomplish 
such  a  purpose,  as  can  easily  be  demonstrated  by  substi- 
tuting the  word  "established"  for  "determined,"  in  the 
sentence  so  that  it  will  read :    "if  such  line  can  be  accurately 
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established. '^  It  is  hardly  likely  that  a  civil  engineer,  such 
as  the  city  of  Providence  would  be  likely  to  employ  as  its 
city  engineer,  would  find  it  impossible  to  accurately  establish 
any  street  line  in  the  city.  If  the  city  engineer  was  unable 
to  accurately  ascertain  or  find  the  location  of  the  northerly 
street  line  of  Westminster  street,  between  Market  Square 
and  Exchange  street,  whereon  the  Benjamin  D.  Weeden 
estate,  so-called,  abuts,  then  he  had  no  power  to  proceed 
in  the  premises,  and  all  that  has  been  done  by  him  is  nuga- 
tory. If  he  was  able  to  determine  where  such  street  line 
was,  then  his  duty  was  to  '' proceed  to  mark  out  and  define 
the  street  Une  adjacent  to  the  proposed  structure."  That 
is,  he  should  make  such  visible  markings  of  the  street  line 
as  should  serve  as  a  warning  to  the  person  intending  to 
build,  and  to  his  architect,  builders  and  workmen  to  keep 
oflf  the  street  and  upon  the  premises  of  the  builder.  Fur- 
thermore, he  has  to  mark  the  grade  of  the  street,  if  the  grade 
has  been  duly  established  or  defined;  and,  in  passing,  it  is 
to  be  noted  that  he  is  not  to  establish  a  grade  in  any  event,, 
which  furnishes  an  additional  argument  against  his  power 
to  establish  the  street  line,  for  if  the  legislature  had  been 
willing  to  confer  upon  him  the  power  to  establish  the  street 
line,  they  might  also  well  have  conferred  upon  him  the  power 
to  establish  a  grade,  that  being  a  matter  peculiarly  within 
the  province  of  an  expert  engineer.  As  an  additional  and 
final  argument  against  the  contention  of  the  respondent,  the 
italicized  portion  of  the  language  of  the  section  concerning 
the  report  of  his  doings  that  he  is  to  make  to  the  inspector 
of  buildings  for  the  information  of  said  inspector  is  especially 
noteworthy:  "and  shall  make  such  return  of  said  marking 
of  Une  and  grade  to  the  inspector  of  buildings."  ...  In 
a  case  where  no  grade  had  been  established  his  return  would 
consist  "of  said  marking  of  line.^'  He  is  to  mark  not  make 
the  line.  This  is  the  definition  placed  by  the  General  Assem- 
bly upon  the  language  used  concerning  the  duties  imposed 
upon  the  city  engineer  by  the  provisions  of  Section  2  afore- 
said.   In  case  the  street  line  had  been  established,  but  the 
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street  grade  had  not,  he  is  to  mark  the  street  line.  In  case 
the  street  line  and  grade  had  been  established,  he  is  to  mark 
both.  In  case  the  street  line  had  not  been  established,  or 
could  not  be  accm-ately  determined,  he  is  to  mark  neither. 
But  if  he  does  any  marking  he  must  do  it  correctly  or  his 
marking  will  have  no  effect.  No  one  will  be  bound  by  his 
errors,  if  he  makes  any.  He  cannot  change  the  line  of 
Westminster  street  by  his  erroneous  marking  any  more  than 
he  can  change  the  latitude  and  longitude  of  the  Benjamin 
D.  Weeden  estate,  so-called,  which  abuts  on  said  street,  by 
miscalculation  of  its  geographical  position.  For  these 
reasons  the  defendant's  plea  is  insufficient  because  it  does 
not  set  forth  that  every  portion  of  the  building  and  portico 
is  without  the  limits  of  Westminster  street,  but  makes  the 
qualified  statement  "that  no  part  of  the  new  building  or 
of  the  portion  in  the  information  mentioned  is  within  or 
obstructs  said  street  as  said  street  is  bounded  by  the  line 
marked  out  and  defined  by  said  city  engineer,  and  that  every 
portion  of  said  building  and  of  said  portico  is  whoUy  without 
said  street  and  the  line  thus  marked.^' 

Having  thus  decided  the  question  certified  to  us,  the  papers 
in  the  case,  with  our  decision  certified  thereon,  are  remitted 
to  the  Superior  Court  for  further  proceedings. 

Elmer  S.  Chase,  Albert  A.  Baker,  for  complainant. 

C.  M.  Van  Slyck,  Frederick  A.  Jones,  for  respondent. 


Walter  R.  Palmer  vs.  Michael  Saccocia. 

MARCH  8,  1912. 
Present:    Johnson,  Parkhurst,  and  Sweet  land,  J  J. 

(1)     Dogs.    Injury  Outside  of  Owners  Enclosure. 

Under  Gen.  Laws,  cap.  135,  §§  3,  5,  a  person  is  liable  for  damage  caused  by  a 
dog  owned  or  kept  by  him,  when  the  dog  is  out  of  his  enclosure  regardless 
of  the  means  whereby  the  dog  was  enabled  to  get  out  of  said  enclosure 
and  the  liability  of  a  defendant  is  not  conditioned  upon  his  negligence  or 
fault  in  permitting  or  enabling  the  dog  to  leave  his  premises. 


Digitized  by 


Google 


R.  I.]  Palmer  v.  Saccocia.  477 

Action  for  damages  caused  by  dog.  Heard  on  exceptions 
of  defendant  and  overruled. 

SwEETLAND,  J.  This  is  an  action  to  recover  damages  for 
injuries  caused  by  a  dog,  alleged  to  have  been  owned  or 
kept  by  the  defendant  at  the  time  said  injuries  were  received- 

At  the  trial  in  the  superior  court  before  Mr.  Justice  Lee, 
sitting  with  a  jury,  the  defendant  presented  no  testimony. 
From  the  uncontradicted  testimony  of  the  plaintiff  and  his 
witnesses  it  appears  that  on  November  13th,  1909,  the 
plaintiff,  a  boy  then  fourteen  years  old,  was  playing  with  a 
son  of  the  defendant,  a  boy  of  about  the  same  age  as  the 
plaintiff,  on  Cranston  street,  in  the  city  of  Cranston,  a  short 
distance  from  the  premises  of  the  defendant;  that  the  son  of 
the  defendant  became  angry  with  the  plaintiff  and  going  upon 
his  father's  premises,  released  a  dog  which  was  then  chained 
in  the  yard.  When  the  dog  had  come  out  of  the  enclosure 
of  the  defendant  the  defendant's  son  incited  the  dog  to 
attack  the  plaintiff,  who  was  then  out  of  the  enclosure  of 
the  defendant.  The  dog  bit  the  plaintiff  and  injured  him 
severely.  It  does  not  appear  that  the  plaintiff  at  any  time 
had  been  within  the  enclosure  of  the  defendant.  The  testi- 
mony does  not  show  positively  who  was  the  owner  of  the 
dog  at  the  time  of  said  occurrence,  but  it  does  appear  that 
the  defendant  had  kept  or  harbored  the  dog  on  his  land  for 
some  time  previous  to  that  day. 

After  verdict  for  the  plaintiff,  the  case  is  here  upon  excep- 
tion to  the  refusal  of  the  justice  presiding  at  the  trial  to 
direct  a  verdict  for  the  defendant  at  the  close  of  the  testi- 
mony as  requested  by  the  defendant;  and  also  upon  excep- 
tions to  certain  instructions  given  by  said  justice  to  the  jury* 
The  defendant's  exceptions  are  all  based  upon  his  claim  that 
he  is  not  liable  because  the  dog  was  chained  upon  his  prem- 
ises and  was  released  by  a  third  person  without  the  knowl- 
edge or  consent  of  the  defendant.  The  said  justice  instructed 
the  jury  that  the  defendant  was  liable  for  damage  caused  by 
the  dog  Owned  or  kept  by  him,  when  said  dog  was  out  of  the 
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defendant 's  enclosure,  regardless  of  the  means  whereby  the 
dog  was  enabled  to  get  out  of  said  enclosure. 
(1)  Chapter  135,  sec.  3,  Gen.  Laws,  1909,  provides  among 
other  things :  ^ '  If  any  dog  .  .  .  shall  assault  or  bite  or 
otherwise  injure  any  person  while  traveling  the  highway  or 
out  of  the  enclosure  of  the  owner  or  keeper  of  such  dog, 
the  owner  or  keeper  of  such  dog  shall  be  liable  to  the  person 
aggrieved  as  aforesaid,  for  all  damages  sustained. ''  Section 
5  of  said  Chapter  135  provides  as  follows:  "Sec.  5.  Every 
person  keeping  or  harboring  in  his  house  or  on  his  lands  any 
dog,  or  knowingly  suflfering  the  same  to  be  done  by  any 
other  person,  shall  be  h'able  for  all  damages  done  by  said 
dog  in  the  same  manner  as  if  he  were  the  owner  thereof." 

The  statute  does  not  consider  or  make  of  any  consequence 
the  manner  in  which  the  dog  gets  upon  the  highway  or  out  of 
the  defendant 's  enclosure.  The  liability  of  the  defendant  is 
not  at  all  conditioned  upon  his  negligence  or  fault  in  per- 
mitting or  enabling  the  dog  to  leave  his  premises.  The 
statute  intends  to  place  upon  the  person  who  owns,  keeps  or 
harbors  a  dog  the  liability  for  injury  which  said  dog  may 
inflict  outside  of  that  person's  enclosure. 

The  ruling  and  instructions  of  the  justice  of  which  the 
defendant  complains  are  without  error.  The  exceptions 
are  overruled  and  the  case  is  remitted  to  the  superior  court 
with  direction  to  enter  judgment  upon  the  verdict. 

Henry  A.  Palmer ,  for  plaintiff. 

James  J.  McGovem,  Harold  W.  James,  for  defendant. 


James  R.  Bogman  vs.  Reuben  A.  Gibbs. 

MARCH  9,  1912. 

Present:    Johnson,  Parkhiirst,  and  Sweetland,  J  J. 

(/)     Guardian  avid  Ward,     Unfaithftd  AdministraHon. 
General  Laws,  1909,  cap.  320,  §  17,  provides  for  the  entry  of  a  decree  of  un- 
faithful administration  in  the  cases  of  executors  and  adminiatrators,  only, 
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and  confers  no  authority  to  enter  such  a  decree  agamst  a  guardian.  The 
remedy  of  a  creditor  against  a  guardian  failing  to  apply  the  estate  of  his 
ward  to  the  payment  of  debts  is  under  cap.  321,  §  25. 

Probate  Appeal.  Heard  on  exceptions  of  appellant 
And  sustained. 

Rescript. 

Appellant's  exception  to  the  decision  of  the  superior  court 
Affirming  decree  of  probate  court  of  Barrington  sustained, 
-and  case  remitted  to  the  Superior  court  with  direction  to 
«nter  a  decree  reversing  said  decree  of  said  probate  court  as 
being  made  without  jurisdiction. 

The  following  opinion  was  prepared  by  Mr.  Justice  Blod- 
gett  as  the  opinion  of  the  court,  but  was  not  formally  ren- 
dered on  account  of  his  death.  It  is  now  adopted  as  the 
opinion  of  the  court. 

Blodgett,  J.  This  case  is  before  the  court  on  appellant 's 
-exceptions  to  the  action  of  the  superior  court  in  sustaining  on 
Appeal  the  probate  court  of  Barrington  in  entering  the  follow- 
ing decree: 

"State  of  Rhode  Island  and  Providence  Planta- 
tions: 
"Bristol,  Sc. 

"Estate  op  Angelica  Bogman. 

"At  a  session  of  the  Probate  Court  of  the  town  of  Barring- 
ton, holden  at  Barrington,  on  the  seventh  day  of  February, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
eleven. 

"Upon  consideration  of  the  aforegoing  petition; 

"  It  appearing  that  the  claim  of  Reuben  A.  Gibbs,  had  been 
filed  by  his  attorney,  Charles  H.  McKenna,  against  the  estate 
of  Angelica  Bogman,  before  the  expiration  of  the  six  months 
from  the  first  publication  of  the  notice  of  appointment  of 
James  R.  Bogman,  as  guardian  thereof;  that  he  had  failed 
to  disallow  said  claim  within  thirty  days  after  the  expiration 
•of  the  said  six  months;  that  having  funds  in  his  hands  be- 
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longing  to  said  estate  sufficient  to  have  paid  said  claim,  he 
had  failed  to  do  so,  and  not  showing  reasonable  cause  there- 
for: 

''It  is  decreed:  that  James  R.  Bogman,  Guardian  of  the 
person  and  estate  of  Angelica  Bogman,  be  and  hereby  is 
adjudged  guilty  of  unfaithful  administration  of  said  estate. 

Frederick  P.  Church, 

Clerk.'' 
Pro.  Journal  No.  3  at  page  290. 

Inasmuch  as  the  appellant's  fourth  exception  is  decisive 
of  the  cause  we  proceed  to  a  consideration  of  it.  It  is  thus 
stated:  ''  (4)  Because  there  is  no  legal  authority  or  juris- 
diction for  a  probate  court  to  adjudge  a  guardian  guilty  of 
unfaithful  administration.''  This  contention  must  be  sus- 
tained. Sec.  17,  cap.  320,  Gen.  Laws,  1909,  provides  for 
the  entry  of  a  decree  of  unfaithful  administration  only  in  the 
cases  of  executors  and  administrators,  as  follows:  "If  any 
(1)  executor  or  administrator  shall  neglect  or  refuse  to  raise 
money  out  of  the  estate  by  collecting  debts  due  or  selling  the 
personal  estate,  or  the  real  estate,  if  need  be,  and  has  power, 
or  can  obtain  leave,  to  sell  the  same,  or  shall  neglect  or  refuse 
to  pay  over  what  he  has  in  his  hands  to  the  several  creditors 
of  the  testator  or  intestate  whose  claims  have  been  filed  and 
allowed  or  proved  according  to  law,  or  shall  otherwise  fail 
to  perform  his  duties  as  such  executor  or  administrator, 
and,  after  citation  before  the  probate  court,  shall  fail  to 
show  reasonable  cause  therefor,  said  court  may  decree  that 
he  is  guilty  of  unfaithful  administration;  and  thereupon  an 
action  may  be  brought  upon  the  bond  of  such  executor  or 
administrator  by  any  such  creditor  who  may  have  been 
damnified  thereby;"  and  Section  16  of  the  same  chapter 
makes  the  entry  of  such  a  decree  a  pre-requisite  to  a  suit 
on  an  executor's  or  administrator's  bond.  But  there  is  no 
such  requirement  in  the  case  of  a  guardian.  Section  25  of 
cap.  321,  Gen.  Laws,  1909,  is  as  follows:  ''Sec.  25.  If  a 
guardian  shall  neglect  to  return  a  true  inventory  of  his  ward 's 
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estate  or  shall  neglect  to  apply  the  real  and  personal  estate 
of  his  ward  to  the  payment  of  his  debts,  it  shall  be  deemed  a 
breach  of  his  bond,  and  he  and  his  sureties  shall  be  liable  to 
an  action  thereon  by  any  creditor  or  person  interested, 
and  judgment  shall  be  entered  in  such  action  and  execution 
shall  issue  and  recovery  shall  be  had  in  Uke  manner  as  on 
administration  bonds." 

Inasmuch  as  the  Probate  Court  of  Barrington  had  no 
statutory  authority  to  enter  a  decree  of  unfaithful  adminis- 
tration it  follows  that  the  appellant 's  exception  to  the  decis- 
ion of  the  Superior  Court  affirming  said  decree  on  appeal 
must  be  sustained. 

The  case  is  remitted  to  the  Superior  Court  with  direction 
to  enter  a  decree  reversing  the  aforesaid  decree  of  the  Probate 
Coiirt  of  Barrington  as  being  made  without  jurisdiction. 

Page  &  CiLshing,  James  F.  McCartirij  for  appellant. 

Charles  H.  McKenna,  for  appellee. 


Herbert  W.  Barber  vs.  Dwight  R.  Adams,  Town  Treas- 
urer. 

MARCH  8,  1912. 
Present:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(1)     TaxoHan.    Compensation  of  Collector  of  Taxes, 

Plaintiff  was  elected  collector  of  taxes  by  a  town  council,  and  at  the  same  meet- 
ing after  said  election,  the  council  fixed  the  salary  at  $600.  Thereafter  a  fi- 
nancial town  meeting  appropriated  1600  for  the  salary  of  collector  of  taxes  and 
also  voted  to  fix  the  salary  at  that  sum.  At  a  session  of  the  town  coimcil  held 
after  this  meeting  the  plaintiff  declined  ''to  accept  thesmn  specified  by  the 
vote  of  the  town  meeting  and  refuses  to  agree  with  the  town  upon  the  sum  so 
specified  in  said  vote."  The  council  took  no  action,  the  plaintiff  qualified  and 
executed  the  duties  of  the  office,  and  brought  action  to  recover  under  Gen. 
Laws,  1909,  cap.  62,  §  4,  five  per  cent,  of  the  amoimt  so  collected. 

Hdd,  that  although  the  vote  fixing  compensation  was  passed  by  the  council 
after  his  election,  it  was  at  the  same  meeting  and  was  clearly  intended  as  a 
condition  of  the  election  and  being  known  by  him  before  he  qualified  and 
SI 
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gave  bond,  he  must  be  held  to  have  accepted  the  condition  and  agreed  with 
the  town. 
Held,  further,  that  the  case  was  not  affected  by  the  notification  given  the 
council  by  plaintiff,  since  the  council  did  not  change  its  position  or  modify 
the  condition  attached  to  the  election. 

Debt.    Heard  on  agreed  statement  of  facts. 

SwEETLAND,  J.  This  is  an  action  of  debt  to  recover 
compensation  for  the  plaintiff's  services  as  collector  of  taxes 
of  the  town  of  Warwick.  The  case,  at  issue  on  its  merits  in 
the  Superior  Court,  has  been  certified  to  this  court  upon  an 
agreed  statement  of  facts.  The  essential  facts  are  as  follows: 
the  plaintiff  was  elected  collector  of  taxes  by  the  town  council 
of  said  town  at  its  session  on  November  8th,  1909;  at  said 
meeting  after  said  election  and  after  the  transaction  of  other 
business  the  said  town  council  voted  to  fix  the  salary  of  the 
collector  of  taxes  at  the  sum  of  six  hundred  dollars;  on  the 
sixteenth  day  of  November  the  electors  of  said  town  at  a 
financial  town  meeting  appropriated  the  sum  of  six  hundred 
dollars  for  the  salary  of  collector  of  taxes;  and  also  voted  to 
fix  the  salary  of  collector  of  taxes  at  six  hundred  dollars;  at  a 
session  of  said  town  council  on  November  22nd,  1909,  the 
plaintiff  in  a  written  conmiunication  to  said  council  declined 
''to  accept  the  sum  specified  by  the  vote  of  the  financial 
town  meeting  of  said  town  as  compensation  for  his  services  as 
collector  of  taxes  for  the  ensuing  year  and  refuses  to  agree 
with  said  town  upon  the  sum  so  specified  in  said  vote;" 
the  town  council  thereupon  voted  to  receive  and  record  said 
written  communication,  but  took  no  further  action  upon  the 
same;  the  plaintiff  afterward  qualified  as  collector  of  taxes 
by  taking  the  oath  and  presenting  the  bond  required  by  law, 
which  bond  was  approved  by  said  town  council  on  January 
24th,  1910;  the  plaintiff  proceeded  to  execute  the  duties  of 
collector  of  taxes,  and  collected  and  paid  over  to  the  town 
treasurer  the  sum  of  one  hundred  and  sixty-five  thousand 
seven  hundred  and  forty-eight  dollars  and  forty-six  cents; 
the  plaintiff  has  presented  to  the  town  coimcil  his  claim  for 
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compensation  amounting  to  eight  thousand  two  hundred  and 
eighty-seven  dollars  and  forty-two  cents,  the  same  being 
five  per  centimi  of  the  amount  of  taxes  so  collected;  no  satis- 
faction has  been  made  to  the  plaintiff  on  this  claim  and  he  has 
brought  this  suit  to  recover  said  sum. 

The  plaintiff  bases  his  claim  upon  the  provision  of  Chapter 
62,  §  4,  Gen.  Laws,  1909.  This  section,  referring  to  col- 
lectors of  taxes,  in  part  is  as  follows:  "and  collectors  shall 
be  paid  for  collecting  at  the  rate  of  five  per  centum,  unless 
they  shall  have  agreed  with  the  town  for  a  less  sum."  It 
is  the  plaintiff's  contention  that  the  statement  of  facts 
shows  no  agreement  on  his  part  with  the  town  for  a  less  sum; 
and  that  his  election  was  wholly  unconditional,  vesting  him 
with  the  right  to  execute  the  oflBce  and  receive  the  compensa- 
tion attached  to  it  by  the  statute,  namely,  five  per  centum  of 
the  amoimt  of  taxes  collected  by  him  during  the  year  follow- 
ing his  qualification  in  January,  1910. 
(1)  In  the  larger  towns  of  the  state  the  rate  of  compensation 
for  tax  collectors  provided  by  statute  is  out  of  proportion 
to  the  services  rendered  by  them;  and  the  statute  con- 
templates that  such  towns  will  make  agreements  with  their 
tax  collectors  for  compensation  which  shall  be  reasonable 
in  the  circumstances  of  each  case.  Tax  collectors  are  not 
hired  as  agents  or  employees  of  the  towns,  but  are  elected 
either  at  the  annual  town  meeting  or  by  the  town  council. 
Hence,  before  election,  it  is  uncertain  who  will  be  tax  collector 
for  the  following  year;  and  before  election  it  is  not  practicable 
for  a  town  to  enter  into  negotiation  with  its  possible  future 
tax  collector  for  the  purpose  of  making  an  agreement  with 
him  as  to  the  amount  of  his  compensation.  A  town  may 
however  fix  the  compensation  which  it  will  pay  to  its  tax 
collector  by  ordinance  or  by  resolution  passed  before  or  at 
the  town  meeting  or  the  session  of  the  town  council  at  which 
the  collector  is  elected.  Then  if  the  person,  who  is  elected, 
qualifies  as  such  collector,  he  will  be  held  to  have  accepted 
the  compensation  fixed  and  to  have  agreed  with  the  town 
for  that  sum.     Wood  v.  School  District,  28  R.  I.  299. 
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The  plaintiff  lays  stress  upon  the  fact  that  in  the  case 
at  bar  the  vote  of  the  town  council,  fixing  the  compensation 
of  the  tax  collector,  was  passed  after  the  plaintiff's  election. 
It  was  however  passed  at  the  same  meeting,  was  clearly 
intended  by  the  council  as  a  condition  of  the  election  and  was 
known  by  the  plaintiff  before  he  qualified  and  gave  bond. 
We  are  of  the  opinion  that  the  vote  in  question  attached  itself 
to  the  election  of  the  plaintiff  as  a  condition  thereof;  and  that 
the  plaintiff,  by  qualifying  under  that  election,  must  be  held 
to  have  accepted  the  condition  and  agreed  with  the  town. 
The  fact  that  the  plaintiff  notified  the  town  council  that  he 
refused  to  agree  with  the  town  upon  the  sum  specified  in  the 
▼ote  of  the  financial  town  meeting  does  not  affect  the  case. 
The  town  did  not  change  its  position  or  modify  the  condition 
attached  to  the  plaintiff's  election. 

The  plaintiff  is  not  entitled  to  the  statutory  compensation, 
for  the  recovery  of  which  he  has  brought  this  action  of  debt. 

Decision  for  the  defendant  for  costs. 

Papers  in  the  cause  with  the  decision  of  this  court  cer- 
tified thereon  sent  back  to  the  Superior  Court  for  Kent 
County,  with  direction  to  enter  final  judgment  for  defendant 
for  costs  upon  said  decision. 

Mumford,  Huddy  &  Emerson,  for  plaintiff. 

Charles  C.  Mumford,  of  counsel. 

Lester  T.  Murphy,  for  defendant. 


Jane  M.  Armington,  Admx.  vs.  Providence  Ice  Company. 

MARCH  9,  1912. 
Present:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(/}    Negligence,    Notice,    Animals,    Assumed  Risk. 

Plaintiff's  intestate,  an  employee  of  defendant,  while  harnessing  a  pair  of 
"green"  horses,  which  were  nervous  and  high  spirit^,  but  not  of  a  vicious 
disposition,  was  kiUed.  Prior  to  the  accident  the  horses  while  being  broken 
had  attempted  to  run.  Intestate  was  an  experienced  horseman.  In 
addition  to  the  knowledge  which  he  had  that  the  horses  were  nervous  and 
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high  spirited  and  had  repeatedly  tried  to  break  away  while  being  hitched, 
it  appeared  that  he  had  been  specially  warned  as  to  their  character  and 
disposition,  and  understood  the  warning. 
Held,  that  defendant  was  not  guilty  of  negligence  in  failing  to  give  notice  to 
intestate  and  he  assumed  the  risk  against  which  he  had  been  warned. 

Trespass  on  the  case  for  negligence.  Heard  on  excep- 
tions of  defendant  and  sustained. 

Rescript. 

Defendant's  exception  to  the  refusal  of  the  Superior 
Court  to  direct  a  verdict  for  the  defendant  sustained.  The 
plaintiff  may  therefore  show  cause  on  March  15,  1912,  why 
the  case  should  not  be  remitted  to  the  Superior  Court,  with 
direction  to  enter  judgment  for  the  defendant. 

The  following  opinion  was  prepared  by  Mr.  Justice 
Blodgett  as  the  opinion  of  the  Court,  but  was  not  formally 
rendered  on  account  of  his  death.  It  is  now  adopted  as  the 
opinion  of  the  Court. 

Blodgett,  J.  The  plaintiff's  intestate  was  killed  while 
engaged  as  an  employee  of  defendant,  harnessing  a  pair  of 
defendant's  horses,  and  this  action  is  brought  by  his  widow 
and  next  of  kin  to  recover  damages  for  such  death.  At  the 
close  of  the  testimony  in  the  Superior  Court  the  defendant 
moved  for  the  direction  of  a  verdict  on  the  ground  that  no 
negligence  of  the  defendant  had  been  proven  and  also  that  the 
plaintiff  assumed  the  risk  of  the  accident  in  question,  which 
motion  was  denied.  The  defendant  duly  excepted  to  said 
denial  and  after  verdict  for  the  plaintiff  has  brought  the 
cause  to  this  court  upon  said  exception. 

The  evidence  is  undisputed  that  the  horses  in  question 
were  what  is  known  as  ''green  "  horses,  and  were  nervous  and 
high  spirited,  but  it  is  equally  uncontradicted  that  they  were 
not  of  a  vicious  disposition.  There  is  evidence  too,  that  at 
some  time  prior  to  the  accident,  the  horses  in  question  while 
being  broken  to  the  use  of  a  wagon  of  the  weight  and  size 
of  an  ice-wagon,  had  attempted  to  run.    It  was  conceded  that 
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Armington,  the  deceased,  was  a  skilled  horseman  of  nearly 
twenty  years'  experience  in  driving  all  kinds  of  horses  and 
the  real  question  therefore  is  as  to  the  notice  which  he  had  of 
the  character  and  disposition  of  these  horses.  On  that  fact 
the  uncontradicted  testimony  of  plaintiff  *s  witness,  Corcoran, 
a  fellow  driver  and  eyewitness  of  the  accident  is  as  follows: 
(p.  19)  ''Q.  127:  They  had  seemed  nervous?  A.  Ner- 
vous. Q.  128.  And  that  was  apparent  to  both  of  you,  was 
it  not?  A.  Yes;  more  so,  the  ofif  horse."  ...  (p.  20) 
"Q.  133.  Now,  I  understood  you  to  say  they  sometimes 
acted  as  if  they  would  Uke  to  break  away.  Was  that  during 
the  four  days  you  and  Mr.  Armington  were  using  them  on 
the  wagon?  A.  Yes,  they  always  were  naturally  nervous, 
hitching  them  up."  ...  (p.  21)  "Q.  140.  And  Mr. 
Armington  knew  that  the  horses  were  green  and  you  and  he 
discussed  it,  didn't  you,  somewhat?  A.  The  only  thing 
Mr.  Armington  knew,  to  my  knowledge,  that  they  were  green 
horses.  Q.  141.  He  knew  they  were  green  horses?  A. 
Knew  they  were  green  horses.  Q.  142.  And  you  spoke  to 
each  other  about  their  being  nervous  and  high  strung, 
didn't  you?  A.  No,  I  don't  recollect  saying  anything 
to  Mr.  Armington  to  that  effect  anything  more  than  he  could 
see  for  himself.  Q.  143.  It  was  perfectly  apparent,  wasn  't 
it,  that  the  horses  were  high  strung  and  nervous  and  needed 
particular  care?  A.  Yes,  sir,  it  was.  Q.  144.  I  understood 
you  to  say  he  was  a  man  experienced  with  horses.  He  wasn 't 
a  new  man  aroimd  horses?  A.  No,  sir,  he  was  a  man  that 
had  drove  for  years.  Q.  145.  He  didn't  make  any  com- 
plaint to  you  about  this  team  in  any  way?    A.   No,  sir." 

The  undisputed  testimony  of  Brennan,  the  defendant's 
superintendent,  is  as  follows,  p.  65 :  "  Q.  42.  What  did  you 
tell  Mr.  Armington?  A.  I  told  him  I  should  put  his  route 
on  on  Monday  and  that  he  was  to  take  the  pair  of  horses  that 
Corcoran  was  exercising.  Told  him  they  were  green  horses 
and  I  wanted  him  to  chain  the  wheels  at  every  stop;  also  I 
didn't  want  either  of  the  horses  to  leave  the  barn  without 
one  or  the  other  had  hold  of  each  horse  and  they  were  both 
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to  be  with  them,  one  to  look  out  for  them  at  their  heads 
and  the  other  to  hitch.  Q.  43.  Did  he  say  anything? 
A.  Said, 'AU right.'" 

Likewise  the  testimony  of  the  defendant's  witness,  Sweet, 
is  uncontradicted,  as  follows,  p.  75:  "Q.  27.  Did  you  have 
any  conversation  with  Armington  at  that  time?  A.  I  did. 
Q.  28.  What  was  it?  A.  I  made  the  remark  to  Armington 
that  I  understood  he  was  going  to  have  this  team.  Q.  29. 
Did  you  characterize  the  team?  A.  Yes.  I  said  the  green 
pair  of  grey  horses.  Q.  30.  What  did  he  say?  A.  He  says, 
'Yes.'  'Well,'  I  said,  'I  understand  they  are  pretty  high 
strung  and  you  want  to  look  out  for  them.'  Q.  31.  Did  he 
make  any  answer?  A.  He  did.  Q.  32.  What  did  he  say? 
A.  Said,  'I  am  not  afraid  of  them.'  Said,  They  are  all 
right.'" 
(1)  The  foregoing  extracts  from  the  testimony  show  that, 
in  addition  to  the  knowledge  which  Armington  had  that  these 
horses  were  nervous  and  high-spirited  and  repeatedly  tried  to 
break  away  while  they  were  being  hitched  to  the  ice-wagon, 
Armington  was  specially  warned  as  to  their  character  and 
disposition  and  understood  the  warning.  Under  these  cir- 
cumstances we  see  no  negligence  on  the  part  of  the  defendant 
and  are  of  the  opinion  that  Armington  assumed  the  risk 
against  which  he  had  been  warned.  It  follows  that  the 
defendant's  exception  to  the  refusal  to  direct  a  verdict  for 
the  defendant  must  be  sustained. 

Ralph  M,  Greenlaw,  Watermariy  Curran  &  Hunt,  for  plain- 
tiflf. 

Yiiicent,  Boss  &  Bamefield,  Alexander  L.  Churchilly  for 
defendant. 
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Esther  Goldberg  vs.  Annie  Berman. 

MARCH  11,  1912. 

Present:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(/)    Slander.    Damages, 

In  an  action  for  slander  based  on  charges  affecting  the  chastity  of  plaintiff,  a 
verdict  for  1200  will  be  sustained. 

(S)    Evidence.    Procedure.    Trial. 

Where  before  the  jury  was  impanelled  certain  testimony  was  taken,  relative 

to  the  trial  of  the  case,  such  facts  not  being  in  evidence,  a  witness  may  not  be 

interrogated  about  them. 

(5)     New  Trial.    Exceptions. 

Conduct  of  the  trial  judge  which  might  have  been  the  basis  for  a  motion  for 
continuance,  which  having  been  made  and  denied  would  have  furnished 
ground  for  an  exception,  cannot  be  alleged  as  ground  for  a  new  trial  in  the 
superior  court,  for,  if  the  trial  was  not  fair  and  impartial  in  that  respect  it 
was  on  account  of  error  occuring  at  the  trial  which  is  expressly  excluded  as 
ground  for  a  motion  for  new  trial  imder  Gren.  Laws,  1909,  cap.  298,  }  12. 

U)    Jurors.    New  Trial. 

A  verdict  for  plaintiff  will  not  be  disturbed,  because  of  a  remark  of  a  juror 
made  after  verdict  was  rendered,  that  it  was  a  good  thing  plaintiff  did  not 
sue  for  a  larger  sum  as  the  jury  would  have  given  it,  since  it  may  be  assumed 
in  the  absence  of  proof  to  ihe  contrary,  that  his  condition  of  mind  proceeded 
from  proof  and  not  from  prejudice. 

Trespass  on  the  case  for  slander.  Heard  on  exceptions 
of  defendant,  and  overruled. 

Dubois,  C.  J.  This  is  an  action  of  trespass  on  the  case 
for  slander  originally  brought  in  the  District  Court  for  the 
Sixth  Judicial  District  and  thence  certified  to  the  Superior 
Court  upon  the  defendant's  claim  for  a  jury  trial.  Upon 
trial  in  the  Superior  Court,  verdict  was  rendered  for  the  plain- 
tiff in  the  sum  of  two  hundred  dollars  and  in  due  season 
the  defendant  filed  her  motion  for  a  new  trial,  based  upon  the 
following  grounds: 

^'1.  That  the  verdict  was  against  the  evidence  and  the 
weight  thereof. 
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^  2.  That  the  verdict  was  grossly  in  excess  of  any  damages 
shown  by  the  evidence. 

'^3.  That  the  above  named  defendant  did  not  have  a 
full,  fair  and  impartial  trial  in  this: — That  each  and  every 
juror  who  sat  upon  this  case,  had,  just  prior  to  being  drawn 
hereon,  sat  in  the  court  room  and  listened  to  a  lengthy  dis- 
pute over  a  certificate  of  illness  which  had  been  presented 
by  the  defendant's  counsel: — ^had  seen  the  physician  who 
made  said  certificate,  and  other  witnesses  (who  claimed  to 
have  seen  defendant  up  and  about  during  the  time  she 
<;launed  to  be  ill  and  in  bed),  upon  the  witness  stand :^had 
heard  the  testimony  of  said  physician  and  said  witnesses: — 
had  heard  the  Court  order  said  defendant  into  Court  'if 
she  had  to  come  on  crutches;'  and  whose  minds  had  thereby 
become  prejudiced  against  the  defendant  to  the  end  that 
she  did  not  receive  fair  and  impartial  consideration  at  their 
hands. 

''4.  That  one  of  said  jurors,  after  said  verdict,  made  the 
following  remark  to  counsel  for  the  defendant: —  'It  is  a 
good  thing  for  your  cUent  that  the  plaintiff  did  not  sue  for 
$500.  We  would  have  given  the  whole  amount.'  Thereby 
showing  a  mind  prejudiced  against  said  defendant." 

The  motion  was  denied  by  the  justice  of  the  Superior 
Court  who  presided  at  the  trial,  whereupon  the  defendant 
filed  and  prosecuted  to  this  court  her  bill  of  exceptions 
wherein  she  relies  upon  the  following: 

"1.  That  the  damages  were  excessive  in  that  no  special 
or  actual  damages  were  shown  to  have  been  suffered  by  the 
plaintiff. 

"2.  That  the  damages  were  excessive  in  that  no  grounds 
were  shown  whereby  punitive  or  exemplary  damages  should 
be  given. 

"3.  That  the  court  erred  in  refusing  to  allow  the  defend- 
ant to  introduce  evidence  in  rebuttal  of  evidence  offered  by 
the  plaintiff  as  to  defendant's  physical  condition.  (See 
defendant's  exception,  page  78  of  transcript.) 
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"4.  •  That  the  court  erred  in  refusing  to  grant  this  defend- 
ant a  new  trial  on  the  grounds  set  forth  in  defendant's 
petition  therefor. 

"Wherefore,  the  said  defendant  tenders  this,  her  Bill  of 
Exceptions  and  prays  that  the  same  may  be  allowed  by  the 
Court  in  accordance  with  the  law.'* 

(1)  The  defendant's  exceptions  are  without  merit.  The 
judge  and  jury  must  have  been  convinced  of  the  truthful- 
ness of  the  testimony  given  by  the  plaintiflf  and  her  witnesses 
for  the  verdict  was  in  her  favor  and  the  judge  refused  to 
disturb  the  same.  In  our  opinion  the  verdict  is  warranted 
by  the  evidence,  and  we  cannot  say  that  the  damages 
awarded  are  excessive.  Scandalous  charges  concerning 
virtuous  women  should  not  be  lightly  treated.  The  third 
exception  relates  to  the  following  incident  which  occurred 

(2)  during  the  direct  examination  of  the  defendant:  ''32  Q. 
Mr.  Simon  Friedman  testified  here  yesterday  afternoon 
that  he  was  a  friend  of  yours.  A.  No,  sir.  Mr.  Fitz- 
gerald— It  was  not  before  this  jury.  The  Court:  No 
Simon  Friedman  testified  in  this  case.  Mr.  Heathman:  I 
am  well  aware  of  that,  but  every  one  of  these  jurors  were 
present  in  this  court-room  when  Simon  Friedman  was  on  the 
stand.  The  Court:  They  may  or  may  not  have  been;  I 
don't  know  where  they  were.  Mr.  Heathman:  I  think 
it  is  only  fair  under  the  circumstances.  The  Court:  No, 
anything  that  occurred  before  this  jury  was  impanelled  in 
this  court-room  is  not  proper.  Mr.  Heathman 's  exception 
noted."  The  ruling  was  correct.  The  jury  had  been  sworn 
to  try  the  case  upon  the  law  and  the  evidence  submitted  to 
them.  They  could  not  consider  what  had  not  been  testified 
to  before  them  without  violating  their  oaths.  It  would 
have  been  improper  to  have  permitted  the  defendant  to 
deny  something  that  was  not  in  evidence  in  the  case.  The 
court  did  not  err  in  refusing  to  grant  the  defendant's  motion 

/3\  for  a  new  trial.  The  first  and  second  reasons  have  been  con- 
sidered in  connection  with  the  exceptions  relative  thereto. 
The  third  reason  is  inappropriate  as  a  basis  for  such  a 
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motion.  It  amounts  to  a  criticism  of  the  conduct  of  the 
trial  judge  in  the  course  of  the  trial  which  might  have  been 
the  basis  for  a  motion  for  continuance  of  the  case,  which, 
having  been  made  and  denied,  would  have  furnished  groimd 
for  an  exception.  No  such  course  was  pursued  however 
and  if  the  defendant  did  not  have  a  fair  and  impartial  trial 
in  that  respect  it  was  on  account  of  error  occurring  at  the 
trial  which  is  expressly  excluded  as  a  ground  for  a  motion 
for  a  new  trial  under  Gen.  Laws,  1909,  cap.  298,  §  12.  State 
(4)  V.  Papa,  32  R.  I.  at  pp.  456,  457.  The  fourth  ground  is 
also  insuflBcient.  The  remark  of  the  juror  was  made  after 
the  trial  had  been  completed  and  the  verdict  rendered.  It 
is  proper  to  assume  in  the  absence  of  testimony  to  the  con- 
trary that  his  condition  of  mind  was  the  product  of  the 
testimony  and  conduct  of  the  witnesses  at  the  trial,  in  other 
words  that  it  proceeded  from  proof  and  not  from  prejudice. 

The  defendant's  exceptions  are  overruled  and  the  case  is 
remitted  to  the  Superior  Court,  with  direction  to  enter  judg- 
ment on  the  verdict. 

Bellin  &  Bellin,  John  J.  Fitzgerald,  for  plaintiff. 

William  A.  Heathman,  James  A,  Williams,  for  defendant. 


Martha  D.  Knowles,  et  al.  vs.  Edwin  Knowles,  Jr.,  et  aL 

MARCH  11,  1912. 

Present:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(/)     Equity.    Laches, 

A  suit  in  equity  to  compel  the  conveyance  of  property,  which  is  brought  within 

the  period  of  limitation  is  diligently  brought,  and  the  defence  of  laches  is 

not  open. 

(j?)     Concurrent  Remedy.    Equity. 

Where  complainants  had  attempted  to  maintain  an  action  at  law  against 
respondents  upon  a  covenant  for  the  reconveyance  of  property,  and  were 
denied  relief,  they  are  not  thereby  estopped  from  proceeding  in  equity  for 
the  relief  sought. 

No  remedy  is  not  equivalent  to  a  concurrent  remedy. 
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(3)    Equity. 

On  bill  brought  to  compel  conveyance  of  property,  evidence  considered  and 
complainants  held  entitled  to  relief  sought. 

Bill  in  Equity.  Heard  on  appeal  from  decree  of  Superior 
Court  and  decree  affirmed. 

Dubois,  C.  J.  This  is  a  bill  in  equity,  brought  by  Martha 
D.  Knowles  and  her  son,  John  C.  Knowles,  Jr.,  who  are 
the  widow  and  son,  respectively,  and  also  devisees  under  the 
will  of  John  C.  Knowles,  Sr.,  deceased,  against  Edwin 
Knowles,  Jr.,  and  his  sister,  Elizabeth  Marvel,  children  and 
heirs  at  law  of  Edwin  Knowles,  Sr.,  deceased  intestate,  for 
the  purpose  of  compelling  them  to  convey  to  the  complain- 
ants a  certain  burial  lot  in  Swan  Point  Cemetery  which  they 
have  inherited  from  their  father,  Edwin  Knowles,  Sr.,  and 
which  had  been  conveyed  to  him  by  said  John  C.  Knowles, 
Sr.,  July  18,  1889,  as  security  for  his  endorsement  of  said 
John  C.  Knowles,  Sr.  's  note. 

The  complainants'  claim  is  that  after  the  death  of  said 
John  C.  Knowles,  Sr.,  said  Martha  D.  Knowles,  as  executrix 
of  the  will  of  her  said  husband,  in  May,  1896,  paid  all  of  his 
indebtedness  due  to  Edwin  Knowles,  Sr.,  and  received  from 
him  certain  mortgages  and  notes,  and  asked  him  for  the 
deed  of  the  Swan  Point  lot,  in  question,  which  he  then  said 
he  had  mislaid  and  could  not  find,  but  he  also  said  that  it  was 
all  right,  it  had  never  been  recorded  and  that  he  would  look 
it  up,  that  the  indebtedness  for  which  the  burial  lot  had  been 
security  had  been  so  paid  by  her,  and  believing  that  the  rec- 
ord title  to  the  lot  would  remain  in  her  said  husband 
and  his  heirs  and  assigns  because  said  deed  had  not  been 
recorded,  and  having  no  apprehension  that,  if  said  deed 
should  be  found  by  said  Edwin  Knowles,  Sr.,  he  would 
record  it  in  violation  of  his  promise  to  her,  and  contrary  to 
his  agreement  with  her  husband,  she  did  nothing  further  in 
the  premises.  During  the  lifetime  of  said  Edwin  Knowles, 
Sr.,  said  deed  was  never  recorded  and  whether  he  discovered 
its  whereabouts  after  his  statement  to  the  complainant  that 
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he  had  mislaid  it  does  not  appear.  He  died  March  22d;  1900^ 
intestate,  and  on  April  6,  1900,  the  respondent  Edwin 
Knowles,  Jr.,  was  appointed  his  administrator,  and  among  the 
papers  of  his  father  found  the  deed,  note  and  a  copy  of  a 
contemporaneous  agreement  which  reads  as  follows:  "Re- 
ceived of  John  C.  Knowles  a  transfer  of  the  South  East  End 
of  Group  117  in  Swan  Point  Cemetery  containing  about 
2000  feet  as  collateral  security  for  the  endorsement  of  his 
note  dated  April  20,  1889,  for  the  sum  of  sixteen  hundred 
dollars.  Now  therefore  if  said  note  is  paid  or  any  renewals 
of  the  same  saving  me  harmless  from  all  cost  or  damage  by 
reason  of  said  endorsement  then  I  agree  to  retransfer  said 
land  as  afore-described  on  demand.  Providence,  July  18, 
1889.  Witness  my  hand  and  seal,  Edwin  Knowles.  In 
presence  of  Louis  J.  Doyle."  The  respondent  said  nothing 
to  the  complainant,  Mrs.  Knowles,  about  finding  the  papers 
nor  did  he  record  the  deed  until  after  having  had  a  conversa- 
tion with  her  about  it  in  April,  1902,  a  date  nearly  thirteen 
years  after  the  dehvery  of  the  deed  as  security.  In  this 
conversation  she  told  him  that  she  was  about  to  give  a  part 
of  the  lot  to  the  corporation  in  exchange  for  the  perpetual 
care  of  the  rest.  He  then  said  that  his  father  had  a  deed  of 
the  lot.  She  then  informed  him  that  she  had  paid  all  the 
indebtedness  of  her  husband  to  his  father  and  of  the  conversa- 
tion had  with  his  father  relating  to  the  deed  at  the  time  of 
such  payment,  but  the  respondent  saw  fit  to  disbelieve  her 
version  of  the  affair  and  forthwith  had  the  deed  recorded  in 
the  records  of  the  cemetery.  At  the  time  she  made  the 
settlement  with  Edwin  Knowles,  Sr.,  there  were  no  other 
persons  present,  so  there  is  no  one  living  who  can  contradict 
her  as  to  what  was  said  and  done  at  that  time.  If  her 
story  is  true  the  complainants  are  entitled  to  the  relief 
prayed  for  unless  they  have  barred  themselves  from  this 
remedy  by  electing  to  pursue  some  other  concurrent  one  or 
unless  thay  have  forfeited  their  claim  to  relief  by  laches. 
We  have  recently  had  occasion  to  consider  the  question 
of  laches  in  the  case  of  Hassett  v.  Everson,  33  R.  I.  400  and 
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approve  the  doctrine  laid  down  in  Groesbeck  v.  Seeley,  13 
Mich.  329,  although  the  same  relates  merely  to  the  case  of  the 
true  owner  of  land  against  a  tax  purchaser.  Therein  the 
court  said  of  the  true  owner:  "But  if  he  becomes  ousted, 
whether  by  a  pretended  tax  title  holder  or  by  any  adverse 
claimant,  he  can  only  secure  the  enjoyment  of  his  rights  by 
active  measures,  and  the  party  in  possession  may  then  rely 
on  such  possession  until  it  is  lawfully  assailed  by  suit  or  other- 
wise within  the  period  of  limitation."  In  other  words,  suits 
that  are  brought  within  the  period  of  limitation  fixed  by  the 
statutes  are  diligently  brought.  It  is  not  claimed  that  this 
proceeding  was  not  so  instituted  and  therefore  this  defence 
is  not  open  to  the  respondents.  Nor  is  there  any  vahdity 
in  the  claim  that  is  made  in  their  answer :  that  the  complain- 
ants have  elected  to  treat  said  property  as  the  property  of  the 
respondents  under  said  deed  and  to  sue  said  respondents  for 
breach  of  the  covenant  made  by  their  father  with  the  father 
of  the  complainants,  and  that  thereby  they  are  estopped  from 
bringing  this  bill  of  complaint  for  the  relief  sought.  It  is 
true  that  the  complainants  did  bring  such  a  suit  as  appears 
in  the  case  of  Knowles  v.  Knowles,  26  R.  I.  534.  In  that 
case  the  court  held,  on  demurrer  to  the  declaration,  "The 
defendants,  when  sued  in  a  court  of  common  law,  may  well 
say:  we  have  no  covenant,  and  our  ancestor  made  none  for 
us;  the  agreement  sued  upon  is  not  our  deed."  In  other 
words,  the  defendants  in  that  case,  who  are  the  respondents 
in  this,  satisfied  the  court  that  no  such  remedy  was  open  to 
the  plaintiffs  there  who  are  the  complainants  here.  No 
remedy  is  not  equivalent  to  a  concurrent  remedy.  See 
Whipple  V.  Stevens,  25  R.  I.  563.  The  complainants  at- 
tempted to  assert  a  right  which  the  court  found  they  did  not 
have,  but  the  court  also  made  the  following  suggestion :  "If, 
in  view  of  a  court  of  equity,  the  transaction  between  the 
parties  constituted  a  mortgage,  if  John  C.  Knowles  retained 
the  equity  of  redemption  which  as  an  equitable  estate  was 
devised  to  the  plaintiiBfs,  if  after  the  payment  of  the  debt 
Edwin  Knowles  held  the  legal  title  upon  the  naked  trust  to 
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convey  it  to  the  plaintiflfs  on  demand,  and  if  the  defendants 
inherited  the  bare  legal  title  subject  to  the  same  trust,  these 
considerations  are  not  available  in  a  court  of  common  law  and 
furnish  no  foundation  for  this  action." 
(3)  The  complainants  acting  under  this  suggestion  brought 
this  proceeding  and  in  our  opinion  are  properly  here  for  a 
determination  of  their  rights  in  the  premises.  The  issue  is  a 
very  narrow  one  and  resolves  itself  into  a  simple  question  of 
fact  which  we  have  already  stated.  Is  the  testimony  of 
Martha  D.  Knowles  to  be  beUeved  concerning  the  interview 
and  conversation  had  with  Edwin  Khowles,  Sr.,  at  the  time 
she  paid  him  the  amount  due  him  from  the  estate  of  her  late 
husband,  John  C.  Knowles,  Sr.,  to  wit:  that  she  asked  him 
for  the  deed  of  the  Swan  Point  lot,  he  said  he  had  mislaid  it, 
and  could  not  find  it  but  it  was  all  right,  it  had  never  been 
recorded  and  he  would  look  it  up  some  other  time?  If  it 
is  it  is  determinative  of  the  case.  The  case  was  referred  to  a 
master  and  he  filed  his  report  in  favor  of  the  complainants. 
The  respondents  took  exception  to  said  report  and  the  case 
was  heard  by  a  justice  of  the  Superior  Court  upon  the  re- 
spondents' exceptions  and  upon  certain  issues  of  fact,  and 
the  court  found  for  the  complainants  and  entered  a  final 
decree  from  which  the  respondents  appealed,  which  appeal 
is  the  subject  of  this  consideration.  Martha  D.  Knowles, 
the  complainant,  was  a  witness  before  the  master  and  also 
before  the  court,  she  was  examined  and  cross-examined  in 
the  presence  of  each  of  them  and  they  who  saw  her  and  heard 
her  story,  who  had  every  opportunity  of  scrutinizing  her  with 
the  utmost  care  have  decided  in  favor  of  the  credibility  of 
her  story.  We  see  nothing  in  the  transcript  to  lead  us  to  a 
different  conclusion. 

The  decree  appealed  from  is  therefore  affirmed  and  the 
cause  is  remanded  to  the  Superior  Court  for  further  pro- 
ceedings. 

Irving  Champlin,  James  Harris,  for  complainants. 

Lewis  A.  Waterman,  Ernest  P.  B.  Atwood,  for  respondents. 
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Charles  E.  Northup  vs.  Isaac  R.  Robinson. 

MARCH  15,  1912. 

Present:    Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)  Master  and  Servant,  Act  Not  WUhin  Duty  of  Servant, 
Where  it  was  the  duty  of  the  servant  to  drive  to  the  post-office  for  the  maiU 
then  to  the  express  office  and  then  back  to  the  master's  house  and  after 
leaving  the  post-office,  he  undertook  to  oblige  a  third  person  by  carrying  a 
note  to  that  person's  house,  which  was  not  on  the  road  between  defendant's 
house  and  the  post-office,  but  on  another  road,  which  did  not  lead  to  the 
express  office,  and  while  so  engaged,  the  accident  occurred,  the  servant  waa 
on  an  independent  journey  and  the  master  was  not  liable. 

Trespass  on  the  case.  Heard  on  exceptions  of  plaintiff, 
and  overruled. 

Parkhurst,  J.  This  is  an  action  of  trespass  on  the  case 
for  negligence  brought  in  Washington  County  and  tried 
April  28,  1910,  before  a  justice  of  the  Superior  Court  and  a 
jury. 

The  plaintiff  was  throwa  from  his  bicycle  by  a  colhsion 
with  an  automobile,  owned  by  the  defendant,  and  operated 
by  his  chauffeur.  The  chauffeur  started  out  that  morning 
from  the  defendant 's  house  to  go  to  the  post-office  and  express 
office  at  Wakefield  for  his  employer.  After  leaving  the  post- 
office,  instead  of  going  to  the  express  office  or  returning  to  the 
defendant's  home,  he  started  to  deliver  a  note  from  the 
gardener,  who  was  employed  on  the  defendant's  premises, 
to  the  gardener's  wife,  who  hved  on  another  road  beyond  the 
post-office,  some  distance  from  the  route  between  the  post- 
office,  the  express  office,  and  defendant's  home.  At  the 
time  of  the  collision,  he  was  undertaking  this  errand  with  the 
automobile  without  the  knowledge  or  consent  of  the  defend- 
ant and  solely  to  accommodate  the  gardener.  This  situa- 
tion appeared  from  the  testimony  of  Shippee,  the  chauffeur, 
he  having  been  called  as  a  witness  by  the  plaintiff. 
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At  the  conclusion  of  the  plaintiff's  testimony  the  defend- 
ant, as  well  as  the  plaintiff,  closed  his  case,  and  a  motion  to 
direct  a  verdict  for  the  defendant  was  granted  by  the  Pre- 
siding Justice  on  the  ground  that  the  chauffeur  was  acting 
outside  the  scope  of  his  authority  at  the  time  of  the  collision. 

The  plaintiff's  sole  exception  is  to  the  action  of  the  court 
in  directing  a  verdict  for  the  defendant. 
(1)  The  chauffeur  testified  that  it  was  a  part  of  his  duty  to 
go  to  the  post  office  for  the  mail  every  day;  that  during  the 
morning  of  the  day  in  question,  before  he  started  for  the 
post-office,  the  gardener  gave  him  a  note  and  asked  him  to 
take  it  to  his  (the  gardener's)  wife,  and  that  he  undertook  to 
do  this  errand  solely  as  a  favor  to  the  gardener.  The 
defendant  knew  nothing  about  this  errand  imtil  after  the 
accident. 

It  appeared  that  the  house  to  which  the  chauffeur  under- 
took to  carry  the  note  was  not  on  the  road  between  the 
defendant's  house  and  the  post-office,  but  was  about  a  half 
mile  beyond  the  post-office  on  another  road;  and  that  this 
other  road  did  not  lead  to  the  express  office.  The  accident 
occurred  after  the  chauffeur  left  the  post-office  and  while 
he  was  on  the  way  to  deliver  the  note.  The  place  where  the 
collision  took  place  was  500  yards  from  the  post-office.  To 
this  evidence  there  was  no  contradiction.  It  appears  that 
the  chauffeur  had  a  definite  errand  for  the  master,  viz. :  to  go 
to  the  post-office,  the  express  office,  and  back  to  the  master's 
house;  and  that,  after  reaching  the  post-office,  he  undertook 
to  obhge  a  third  person  by  carrying  a  note  to  that  other 
person's  house,  some  distance  beyond  the  post-office  and  not 
on  the  road  to  the  express  office.  This  act  was  not  in  further- 
ance of  the  defendant 's  business,  and  was  not  done  under 
authority  or  permission  either  express  or  implied.  It  was  an 
independent  journey,  exclusively  his  own. 

This  court  is  of  the  opinion  that  this  case  is  ruled  by  its 
opinion  in  the  case  of  Colwell  v.  ^tna  Bottle  &  Stopper  Co., 
recently  decided  by  this  court  and  reported  in  33  R.  I.,  p.  531 ; 
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substantially  the  same  questions  arose  and  were  decided  in 
that  case. 

The  plaintiiBf's  exception  is  therefore  overruled,  and  the 
case  is  remitted  to  the  Superior  Court  for  Washington 
County,  with  direction  to  enter  its  judgment  upon  the  verdict 
for  the  defendant. 

James  B.  Littlefieldy  John  G.  Cross,  for  plaintiff. 

Vincent,  Boss  &  Bamefield,  Alexander  L.  Churchill,  for 
defendant. 


Everett  L.  Wells  vs.  Joslin  Manufacturing  Company. 

MARCH  11,  1912. 
Present:  Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(1)     Master  and  Servant.    Elevators, 

Where  an  employee  uses  in  the  course  of  his  employment  a  platform  freight 
elevator  adapted  to  the  reception  and  discharge  of  freight  on  either  of  its 
sides  when  and  as  the  same  reach  the  level  of  any  floor  of  the  main  building 
or  of  the  addition  thereto,  in  its  progress  up  and  down,  through  the  openings 
in  the  floors,  the  fact  that  its  sides  were  open  and  unobstructed  must  have 
been  apparent,  as  well  as  that  the  floors  of  the  main  building  were  not  on  a 
level  with  those  of  the  addition,  and  he  is  presumed  to  have  been  informed 
of  all  conditions  that  he  could  have  ascertained  by  the  ordinary  exercise 
of  his  senses. 

(£)     Negligence,    Pleading,     ViokUion  of  Statutory  Duty. 

While  proof  can  be  offered  of  the  violation  of  a  statutory  duty  without  an 

averment  of  such  violation  in  the  declaration,  yet  better  practice  is  to 

declare  upon  such  violation  when  it  is  to  be  relied  upon. 

(5)    Negligence.  Elevators. 

In  a  declaration  based  upon  an  accident  which  occurred  while  a  freight  elevator 

was  at  rest,  statutes  relating  to  elevators  in  motion  as  well  as  statutes 

relatmg  to  passenger  elevators  have  no  apphcation. 

(4)    Negligence.    Elevators,    Protection  to  lAfe  from  Fire. 

Gen.  Laws,  1909,  cap.  129,  §  16,  relative  to  the  protection  of  elevator  openings 
in  floors,  has  for  its  purpose  the  protection  of  persons  using  the  floors  so 
that  they  may  not  fall  into  the  openings,  and  not  that  of  saving  persons  from 
faUing  out  of  the  openings  onto  the  floors. 
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Trespass  on  the  Case  for  negligence.  Heard  on  excep- 
tions of  plaintiff,  and  overruled. 

Dubois,  C.  J.  This  is  an  action  of  trespass  on  the  case 
for  negligence  brought  in  the  Superior  Court  wherein  the 
defendant's  demurrer  to  each  count  of  the  plaintiff's  second 
amended  declaration  was  sustained  and  the  case  was 
brought  to  this  court  upon  the  plaintiff's  bill  of  exceptions 
to  the  said  ruUng  of  the  Superior  Court.  Said  declaration 
contains  four  counts  and  sets  forth  in  each  count  that  the 
plaintiff  on  January  5th,  1909,  was  in  the  employ  of  the 
defendant  in  its  business  by  it  carried  on  at  Rockland,  in 
the  town  of  Scituate  and  State  of  Rhode  Island,  and  in  the 
course  of  his  employment  made  use  of  a  certain  elevator 
used  in  the  business  of  the  defendant  for  the  purpose  of 
carrying  its  employees  and  property  from  one  floor  to  another 
in  its  manufactory,  which  elevator  passed  through  openings 
in  the  floors  of  the  building  and  an  addition  thereto,  the 
floors  of  said  structures  being  on  different  levels,  and  that 
there  was  no  protection  at  the  back  of  said  elevator,  which 
was  of  the  platform  type,  and  when  the  front  of  said  elevator 
was  stopped  at  the  floor  of  the  addition,  it  left  the  back  of 
the  elevator  at  the  building  unprotected  and  that  the  de- 
fendant not  knowing  of  the  unprotected  condition  at  the 
back  part  of  the  elevator,  moved  to  one  side  to  allow  another 
employee  who  was  on  said  elevator,  to  step  around  the  back 
of  the  same,  and  he  fell  off  and  was  injured. 

The  first  count  sets  forth  the  duty  of  the  defendant  to 
protect  the  end  of  the  elevator  opposite  to  the  part  resting 
against  the  floor  at  which  it  was  stopped,  with  a  suitable 
gate,  guard,  wall  or  other  device,  and  that  it  neglected 
so  to  do. 

In  the  second  count  the  plaintiff  alleges  that  the  duty  of 
the  defendant  was  to  notify  and  inform  him  that  the  end 
of  the  elevator  opposite  to  the  part  resting  against  the  floor 
at  which  it  was  stopped,  was  not  protected  with  a  suitable 
gate,  guard,  wall  or  other  device  and  avers  failure  to  give 
such  notice. 
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The  third  count  charges  that  it  was  the  duty  of  the 
defendant  to  furnish  a  safe  and  properly  protected  elevator 
to  carry  its  employees  and  property  from  one  floor  to  an- 
other and  alleges  the  failure  of  the  defendant  so  to  do. 

The  fourth  count  alleges  the  duty  of  said  defendant  to 
furnish  safe  and  suitable  appliances  to  carry  its  employees 
from  one  floor  to  another  and  alleges  that  said  defendant 
neglected  so  to  do. 

In  each  of  the  counts  the  plaintiff  alleges  his  ignorance  of 
these  conditions  and  the  exercise  of  due  care  on  his  part. 

The  substance  of  the  demurrer  is  as  follows:  (1)  It 
does  not  appear  that  defendant  was  guilty  of  any  negligence. 
(2)  The  fact  that  the  floors  of  said  building  and  addition 
were  not  on  a  level  with  each  other  was  perfectly  obvious 
to  the  plaintiff.  (3)  The  fact  that  the  rear  end  of  the 
elevator  when  it  was  stopped  was  entirely  unprotected 
either  by  gate,  guard,  wall  or  other  device  in  the  back  of  the 
same,  was  perfectly  obvious  to  the  plaintiff.  (4)  The 
plaintiff  assumed  the  risk.  (5)  Defendant  was  not  guilty 
of  negligence  in  not  having  the  rear  end  of  its  elevator  pro- 
tected by  gate,  guard,  wall  or  other  device.  (6)  The  plain- 
tiff was  guilty  of  contributory  negligence.  (7)  That  it  was 
not  the  duty  of  the  defendant  to  inform  the  plaintiff  that  the 
end  of  the  elevator  opposite  the  part  resting  against  the 
floor  at  which  it  was  stopped,  was  unprotected  by  any  gate, 
guard,  wall  or  other  device  and  of  the  danger  of  stepping 
over  the  edge  thereof. 
(1)  From  the  above  description  of  the  elevator  we  infer  that 
it  was  a  platform  freight  elevator  adapted  to  the  reception 
and  discharge  of  freight  on  either  of  its  sides  when  and  as 
the  same  reached  the  level  of  any  floor  of  the  main  building 
or  of  any  floor  of  the  addition  thereto  in  its  progress  up  or 
down,  through  the  openings  in  the  floors  of  said  structures 
made  for  that  purpose.  There  is  nothing  in  the  description 
of  the  elevator  to  warrant  the  inference  that  there  was  any- 
thing complicated  about  its  construction  or  that  it  was  any 
more  than  a  movable  platform  that  could  be  raised  or 


Digitized  by 


Google 


R.  I.]      Wells  v.  Joslin  Manufacturing  Co.  501 

lowered  as  occasion  should  require.  Whether  this  was  ac- 
complished by  means  of  a  cable  attached  to  its  top,  or  of  a 
plunger  connected  underneath  it,  or  what  its  mechanism  and 
motive  power  was  does  not  appear.  The  simpler  the  con- 
struction the  more  easily  it  could  be  understood,  by  a  person 
of  full  age  and  ordinary  intelligence  even  in  the  casual  in- 
spection usually  bestowed  upon  such  vehicles  by  any  one 
about  to  trust  himself  upon  the  same.  The  fact  that  its 
sides  were  open  and  unobstructed  would  be  perfectly  appar- 
ent unless  the  same  were  concealed  or  obscured  in  some 
manner,  and  there  is  no  allegation  to  that  effect.  There 
would  be  no  need  of  informing  any  person  of  full  age  and  in 
the  full  possession  of  his  faculties  of  anything  that  he  could 
discover  for  himself  by  the  exercise  of  his  faculties  in  an 
ordinarily  prudent  manner.  He  is  presumed  to  have  been 
informed  of  all  the  conditions  and  circumstances  existing 
at  the  time  that  he  could  have  ascertained  by  the  ordinary 
exercise  of  his  senses.  It  is  not  alleged  that  this  was  his 
first  trip  on  the  elevator.  He  does  not  state  how  long  he 
had  been  employed  in  the  factory  or  how  many  times  he  had 
occasion  to  use  the  elevator.  Why  he  did  not  know  that  the 
floors  of  the  main  building  were  not  on  the  same  level  as  the 
floors  of  its  annex  or  addition  does  not  appear.  It  would 
seem  as  though  ordinary  observation  should  have  disclosed 
the  existence  of  such  a  condition. 
(2)  The  plaintiff  also  claims  that  ''In  a  declaration  charging 
negligence  in  the  improper  management  or  equipment  of  an 
elevator,  but  not  containing  any  charge  of  a  violation  of  the 
statute  relating  to  elevators  if  the  jury  find  on  the  trial  of  the 
case  that  anon-comphancewith  this  statute  was  the  conduc- 
ing cause  of  the  accident,  this  of  itself  would  be  suflSicient  evi- 
dence of  neghgence,  and  it  is  for  the  jury  to  determine  the 
weight  thereof,"  and  cites  the  following  cases  in  support  of 
the  above  doctrine:  Bullock  v.  Butler  Exchange  Co.,  24 
R.  I.  50;  Weeks  v.  Fletcher,  29  R.  I.  112. 

It  is  to  be  observed  that  the  declaration  in  the  case  of 
Weeks  v.  Fletcher,  supra,  does  contain  averments  alleging 
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violations  of  statutory  requirements  and  therefore  is  hardly 
a  case  in  point.  In  the  case  of  Bullock  v.  Butler  Exchange 
Co.y  suprGy  at  page  57,  the  following  charge  of  the  judge 
presiding  at  the  trial  was  approved:  "I  charge  you  gentle- 
men, that  the  plaintiff  had  the  right  to  assume  that  the  pro- 
visions of  the  law  have  been  complied  with  and  that  that 
car  could  not  start  up  or  down  so  long  as  the  doors  remain 
open.  If  you  find  that  the  statute  was  not  complied  with, 
and  that  that  was  the  conducing  cause  of  this  accident,  that 
of  itself  would  be  some  neghgence,  su£Scient  negligence, 
perhaps,  and  it  is  for  you  to  determine  the  weight  which  you 
will  attach  to  that  and  all  parts  of  the  evidence."  It  is  true 
that  all  persons  are  presumed  to  know  the  law  and  are  ex- 
pected to  obey  the  same  and  that  proof  could  be  offered  of 
the  violation  of  a  statutory  duty  without  an  averment  of 
such  violation  in  the  declaration.  But  the  better  practice 
is  to  declare  upon  such  a  violation  when  the  same  is  to  be 
relied  upon  in  the  trial  of  the  case.  For  such  pleading  tends 
to  simplify  the  issue  and  to  direct  the  attention  of  the  parties 
(3)  to  a  salient  feature  of  the  case.  According  to  the  declara- 
tion the  accident  occurred  while  the  elevator  was  at  rest 
and  therefore  it  becomes  unnecessary  to  consider  statutes 
that  have  relation  to  elevators  in  motion.  Neither  is  it 
necessary  to  consider  statutes  governing  passenger  elevators. 
Gen.  Laws,  1909,  cap.  129,  §  16,  is  the  only  statute  whose 
violation  the  plaintiff  can  claim  to  be  a  conducing  cause  of 
the  accident,  and  therefore  evidence  of  negligence.  Neg- 
ligence consists  in  the  violation  of  a  duty  owed  by  one  person 
to  another,  whether  the  duty  arises  out  of  certain  relations 
of  the  parties,  or  is  created  by  statute  under  the  police 
power  of  the  State.  The  provisions  of  the  section  pertinent 
to  this  inquiry  read  as  follows:  ''AH  hoistway  and  elevator 
openings  through  floors  where  there  is  no  shaft  shall  be 
protected  by  sufficient  raihngs,  gates,  trap-doors,  or  other 
mechanical  devices  equivalent  thereto,  and  the  same  shall 
be  kept  closed  in  the  night  time  or  when  not  in  use."  The 
title  of  the  chapter  of  which  the  foregoing  section  forms  a 
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part,  is  "  Of  protection  to  life  from  fire  in  certain  buildings, ' ' 
and  the  purpose  of  that  portion  of  the  section  above  quoted 
is  to  protect  the  openings  through  floors  where  there  is  no 
shaft,  so  that  persons  having  occasion  to  use  the  floors  may 
not  fall  into  the  openings  either  in  the  night  time  or  when  the 
openings  are  not  in  use.  The  object  is  not  to  save  persons 
from  falling  out  of  the  openings  on  to  the  floor  of  the  building, 
but  exactly  the  reverse.  The  statute  does  not  contemplate 
persons  on  a  freight  elevator  with  reference  to  the  danger 
of  their  falling  therefrom  through  the  hoistway  opening. 
So  far  as  now  appears  the  statute  has  no  applicability  to  the 
case  under  consideration. 

For  the  reasons  aforesaid  we  are  of  the  opinion  that  the 
justice  of  the  Superior  Court  did  not  err  in  sustaining  the 
defendant's  demurrer  to  the  plaintiff's  declaration.  The 
plaintiff's  exceptions  are,  therefore,  overruled,  and  the  case 
is  remitted  to  the  Superior  Court  for  further  proceedings. 

J.  Jerome  Hahn,  for  plaintiff. 

Letvis  A.  Waterman,  Ernest  P.  B.  Atwood,  for  defendant. 


Henry  J.  Ralph  (Thomas  F.  Cooney,  Ex'r)  vs.  Clarington 
E.  Taylor,  Adm'r. 

march  11,  1912. 
Present:  Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  JJ. 

(1)     Gtuirdian  and  Ward.    Contracts. 

The  contracts  of  a  person  under  guardianship  (except  for  necessaries)  are  void 
and  no  suit  can  be  maintained  thereon ,  and  the  same  rule  applies  to  a  person 
under  guardianship  by  reason  of  habitual  drunkenness,  as  for  any  other 
cause. 

(£)    Gtuirdian  and  Ward.    Contracts.    Personal  Services. 

Where  by  statute  the  contracts  of  a  person  \mder  guardianship  are  declared 

void,  a  contract  made  by  a  ward  for  his  personal  services  is  within  the 

prohibition  of  the  statute. 
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(5)     Ovardian  and  Ward.    Quasi  CorUracta, 

While  a  ward  is  legally  incapable  of  making  a  valid  express  contract  for  labor 
and  services  to  be  performed  by  him,  he  may  yet  recover  in  a  suit  brought 
in  his  name  by  his  guardian  for  valuable  services  actually  performed  by 
him,  although  without  the  consent  or  knowledge  of  his  guardian,  the  law 

.  implying  a  promise  to  pay  on  the  part  of  the  other  party,  reasonable  com- 
pensation for  such  services. 

In  such  action  recovery  would  not  be  limited  to  the  amount  attempted  to  be 
fixed  by  the  void  express  contract,  but  would  be  based  on  a  quantum  meruit, 

(4)  Guardian  and  Ward.    Quasi  Contracts, 

Where,  after  the  decease  of  his  employer,  a  ward  filed  in  a  probate  court,  a 
claim  for  his  services  at  the  rate  of  $8  a  month,  and  after  the  ward  had 
brought  suit  in  his  own  name,  his  guardian  intervened  and  took  up  the 
prosecution  of  the  suit,  ratifying  the  acts  of  the  ward,  by  this  action  the 
guardian  ratified  the  claim  presented  by  the  ward,  and  is  limited  as  to  the 
amoimt  of  recovery  for  services  actually  rendered,  on  a  quantum  meruit,  to 
the  claim  as  filed. 

(5)  Procedure.    Clerical  Error.    Amendment. 

The  correction  of  a  clerical  error  in  a  bill  of  particulars  during  a  trial,  is  within 
the  discretion  of  the  court. 

(6)  Evidence. 

In  an  action  for  compensation  for  services,  evidence  of  the  arrest  of  plaintiff 
for  drunkenness,  is  admissible,  as  bearing  on  the  amount,  quality  and  value 
of  the  services. 

(7)  General  Exceptions. 

A  general  exception  to  a  charge  will  not  be  considered. 

Assumpsit.  Heard  on  exceptions  of  defendant,  and 
sustained. 

Parkhurst,  J.  This  action  was  originally  brought  by- 
Henry  J.  Ralph,  by  writ  of  summons  dated  May  8,  1908, 
and  served  upon  the  defendant  on  the  same  date.  The  suit 
was  brought  without  the  intervention  of  the  guardian  of  the 
plaintiff;  and  when  it  was  subsequently  made  to  appear, 
upon  proceedings  taken  on  behalf  of  the  defendant,  that 
the  plaintiff  had  been  placed  under  guardianship,  as  a  person 
who,  from  excessive  drinking  and  dissipation,  being  incom- 
petent to  manage  his  estate,  was  liable  to  become  a  charge 
upon  the  town,  by  decree  of  the  Court  of  Probate  of  the 
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town  of  Cranston,  dated  May  29,  1882,  and  still  remained 
under  such  guardianship  at  the  time  of  bringing  suit,  such 
further  proceedings  were  had,  that  the  guardian  of  the 
plaintiff  was  allowed  to  intervene  and  to  prosecute  the  same 
(see  Taylor  v.  Superior  Court,  30  R.  I.  560,  where  the  pro- 
ceedings are  set  forth);  and  thereafter  said  Ralph  having 
died,  leaving  a  will,  Thomas  F.  Cooney,  the  executor  therein 
named  entered  his  appearance  and  has  since  prosecuted  the 
same. 

The  amended  declaration  upon  which  the  case  was  tried 
before  a  jury  in  the  Superior  Court  on  February  8,  1911,  in 
the  first  count  thereof  declared  upon  an  express  contract,  al- 
leged to  have  been  entered  into  between  Henry  J.  Ralph  and 
Nancy  R.  Mathewson,  the  defendant's  intestate,  in  her  life- 
time, whereby  in  consideration  of  the  plaintiff's  services  to  be 
rendered  to  the  said  Nancy  R.  Mathewson,  she  promised 
the  plaintiff  to  pay  him  therefor  at  the  rate  of  eight  dollars 
per  month  and  board  from  the  commencement  of  the  ser- 
vices during  her  life  and  up  to  her  death,  on  the  3rd  day  of 
September,  1907.  The  second  count  of  said  declaration  is 
in  the  form  of  a  common  count  in  indebitatus  assumpsit  for 
work  and  labor,  etc.,  performed,  etc.,  in  and  about  the 
business  of  the  said  Nancy  R.  Mathewson  at  her  special 
instance  and  request,  and  reUes  upon  her  impUed  promise  to 
pay,  in  common  form,  stating  no  definite  sum,  and  is  to  be 
treated  as  based  upon  a  qiuintum  meruit. 

The  case,  on  the  part  of  the  plaintiff,  was  tried  before  the 
jury  solely  on  the  express  contract  alleged  in  the  first  count. 
Evidence  was  introduced  to  prove  the  making  of  this  con- 
tract, and,  during  the  whole  trial  of  the  case,  the  theory, 
both  of  the  plaintiff's  counsel  and  of  the  court,  was  that 
recovery  must  be  had  upon  this  contract  and  not  upon  a 
^piantum  meruit.  Thus  it  appears  on  pages  64  and  65  of 
the  transcript  where  the  court,  in  ruling  on  the  admissibility 
of  testimony,  said:  "What  you  have  to  prove  is  that  he 
performed  the  work,  and  if  it  is  followed  up  by  showing  that 
at  times  he  didn't  perform  his  work,  why  you  may  show  that. 
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Mr.  Sullivan:  It  is  on  the  theory  of  the  plaintiff  that 
such  a  contract  was  made.  We  claim  there  was  no  contract 
made,  therefore  there  is  no  presumption  that  Henry  J. 
Ralph  was  in  the  homestead  of  Nancy  R.  Mathewson  under 
the  terms  of  this  contract.  The  Court:  If  he  recovers,  it 
must  be  under  the  terms  of  that  contract.  He  can't  recover 
under  quantum  meruit  or  anything  of  that  sort.  Mr. 
Sullivan:  I  can  show  that  he  hadn't  the  capacity  to  per- 
form the  alleged  contract.  If  I  can  show  that  on  one  certain 
day  he  was  drunk  and  in  such  condition  that  he  was  unable 
to  render  services,  I  can  show  that.  The  Court:  You  can 
show  that;  I  told  you  you  could,  that  he  was  unable  to  do 
his  work  by  reason  of  drunkenness." 

Again,  in  charging  the  jury  the  court  said,  in  speaking 
of  the  plaintiff's  claim  (pp.  113^117):  ^'Now,  the  claim 
that  he  made  was  this:  that  in  1892,  while  he  was  at  work 
for  the  husband  of  Mrs.  Nancy  R.  Mathewson,  that  during 
that  time,  sometime  in  October,  Mr.  Mathewson  died;  that 
he  had  been  living  at  the  house  and  working  there  for  a 
dollar  a  day  and  his  board  for  the  work  that  he  did  for  Mr. 
Mathewson  in  the  ice  houses.  After  that  time,  he  claimed, 
Mrs.  Mathewson  asked  him  if  he  would  continue  to  remain, 
and  on  his  consent  to  do  so,  she  agreed  to  pay  him  by 
giving  him  his  board,  and  the  sum  of  eight  dollars  per 
month,  in  addition.  That  is  the  claim  that  he  makes — 
that  is  the  claim  that  he  swears  to.  And  he  claims  that 
under  that  contract  then  and  there  entered  into  he  worked 
for  Nancy  R.  Mathewson  from  the  1st  of  January,  1893, 
up  to  the  time  of  her  death,  September,  1907,  at  that  rate 
of  eight  dollars  per  month.  He  says  that  during  that  time 
she  paid  him  the  sum  of  $120.95,  and  that,  therefore,  she  is 
indebted  to  him  in  the  sum  of  $1,408.00,  less  $120.95. 

''Now,  the  burden  of  proof,  gentlemen,  is  upon  Mr. 
Ralph,  and  upon  his  representatives  now,  to  satisfy  you  by  a 
fair  preponderance  of  the  testimony,  first,  that  a  contract 
was  made.  Second,  the  terms  of  the  contract.  Third,  that 
he  performed  the  services  that  he  agreed  to  perform  under 
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that  contract.  By  a  fair  preponderance  of  the  testimony, 
gentlemen,  is  meant  not  a  greater  number  of  witnesses,  but 
that  the  testimony  submitted  by  the  person  upoil  whom  the 
burden  is  cast,  that  is,  upon  Mr.  Ralph,  or  his  representa- 
tives in  this  case,  should  have  greater  weight  with  you  on 
those  three  points  that  it  is  necessary  for  him  to  establish 
in  order  to  prove  his  case  than  the  testimony  submitted  by 
the  defendant,  or  the  estate  of  Nancy  R.  Mathewson,  on 
those  three  points. 

"The  testimony  shows,  gentlemen,  that  a  contract  was 
made;  the  testimony  shows  that  the  contract  was  made  to 
perform  certain  services  which  have  been  described  to  you 
for  the  siun  of  eight  dollars  per  month,  and  board.  There 
is  absolutely  no  testimony  here,  gentlemen,  to  contradict 
that  testimony  given  by  the  plaintiff  on  those  two  points. 
So  I  direct  you,  gentlemen,  that  you  find,  first,  that  a  con- 
tract was  made;  second,  that  the  terms  of  that  contract 
were  to  pay  Mr.  Ralph  the  sum  of  eight  dollars  per  month, 
and  his  board,  for  the  performance  of  the  work  which  he 
says  he  agreed  to  do  for  that.  Those  two  points  need  not 
disturb  you  at  all.  You  will  find  first  that  a  contract  was 
made,  and  the  terms  of  the  contract,  that  is,  the  agreement 
was  that  in  consideration  for  this  performance  of  certain 
work,  he  was  to  receive  his  board  and  the  siun  of  eight 
dollars  per  month.  Now,  the  third  thing  that  I  told  you 
the  plaintiff  had  to  prove  is  this — and  that  is  the  only  one 
there  is  any  dispute  about  at  all — he  must  prove  to  you  by 
fair  preponderance  of  the  testimony  that  he  performed  the 
services  that  he  agreed  to  perform  for  what  she  promised 
to  pay.  Now,  it  has  been  suggested  here,  gentlemen,  that 
at  certain  times  he  did  not  perform  those  services;  that  his 
habits  were  such  that  at  certain  times  he  did  not  perform 
those  services.  Instances  have  been  testified  to  when  he 
was  in  such  a  condition  of  mind  that  he  could  not,  or  did 
not  do  them,  and  several  instances  have  been  testified  to 
when  somebody  else  performed  those  services  for  him. 
Now,  gentlemen,  it  makes  no  difference  whether  a  man 
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gets  drunk  or  doesn't  get  drunk.  If  he  is  dnmk,  but  performs 
the  services  that  he  agreed  to  perform,  he  is  just  as  much 
entitled  to  his  pay  as  if  he  was  sober  when  he  performed 
those  services.  If  he  is  drunk  and  can  not  perform  the  ser- 
vices that  he  has  agreed  to  perform,  then  he  is  not  entitled 
to  pay  for  the  services  that  he  did  not  perform.  And  so, 
gentlemen,  in  determining  this  question  of  whether  or  not 
Mr.  Ralph  performed  the  services  that  he  agreed  to  perform, 
for  his  board  and  eight  dollars  per  month,  you  should  take 
into  consideration  the  testimony  that  has  been  given  to 
you  by  the  various  witnesses  here;  and  if  you  find  that  for  a 
certain  time  he  did  not  perform  those  services,  then  you  will 
deduct  from  the  amount  that  he  claims  just  what  you  think 
the  evidence  would  warrant  you,  if  it  warrants  you  in  de- 
ducting anything,  for  the  times  that  he  did  not  perform  the 
services  that  he  agreed  to  perform.  The  biuden  of  proof  is 
upon  the  plaintiflF,  as  I  say,  to  prove  that  he  performed  those 
services — ^it  is  for  him  to  show  it.  If  he  doesn't  show  that 
he  performed  services  all  the  time,  but  he  shows  that  he 
performed  services  part  of  the  time,  he  is  entitled  to  be  paid 
for  the  services  that  he  did  perform.  In  determining  that 
question,  gentlemen,  you  will  deduct  from  the  total  amount 
of  his  claim  what  you  beUeve  the  evidence  shows  that  he  is 
not  entitled  to  be  paid.  Because,  as  I  say,  the  witnesses  all 
agree  that  when  he  was  sober  and  in  his  right  mind,  he  per- 
formed the  services  that  he  says  that  he  agreed  to  perform 
under  this  contract.  Now,  gentlemen,  if  you  find  for  the 
plaintiff,  you  will  add,  in  addition  to  the  sum  that  you  find, 
interest  on  this  claim  from  the  date  of  the  death  of  Nancy 
R.  Mathewson,  September  3rd,  1907,  up  to  the  present  time, 
at  the  rate  of  six  per  cent." 

The  defendant  at  the  outset  by  his  pleas  raised  the 
question  whether  there  was  or  could  be  any  vaUd  contract 
between  the  plaintiff,  being  a  person  under  guardianship, 
and  the  defendant's  intestate;  first  by  pleas  to  the  first 
declaration;  and  second  by  pleas  to  an  amended  declara- 
tion, which  was  filed  April  10,  1909  (wherein  the  two  counts 
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were  substantially  the  same  as  those  of  the  final  amended  dec- 
laration, above  set  forth),  pleas  thereto  being  filed  April  23, 
1909,  wherein  the  defendant  specially  pleaded  in  bar  setting  up 
that  the  contract  set  forth  in  the  first  count  of  the  amended 
declaration  was  null  and  void  by  reason  of  the  fact  that  the 
plaintiff  was  under  guardianship;  a  similar  plea  was  filed 
to  the  second  count  (being  a  common  count  in  indebitatus 
assumpsit  for  work  and  labor,  etc.) ;  to  these  special  pleas 
plaintiff  demurred;  and  upon  hearing,  October  11,  1909, 
the  demurrer  to  the  pleas  was  sustained,  the  defendant  not 
appearing;  thereafter  on  October  13,  1909,  defendant  duly 
filed  exception  to  this  decision,  as  appears  by  the  clerk's 
minutes,  as  well  as  by  a  formal  exception  on  file.  We  do 
not  find  that  this  exception  has  been  waived,  but  on  the 
contrary  it  appears  in  the  bill  of  exceptions,  which  was  duly 
allowed  and  is  now  before  us,  as  exception  number  I,  set 
forth  in  the  bill,  on  the  second  page  thereof.  The  same 
question  is  again  raised  by  the  defendant's  exceptions  to 
that  portion  of  the  charge  to  the  jury,  which  is  above 
quoted;  which  latter  exceptions  appear  as  numbers  XVI, 
XVII,  XVIII,  and  XIX  in  the  bill  of  exceptions. 

At  the  time  when  the  express  contract  between  Henry  J. 
Ralph  and  Nancy  R.  Mathewson  was  alleged  to  have  been 
made,  in  1892,  the  said  Henry  J.  Ralph  was  and  had  been 
under  guardianship  as  above  shown,  both  as  to  his  person 
and  his  estate,  since  May  29,  1882,  and  remained  so  down  to 
the  time  of  his  death.  The  law  of  this  State,  which  was  in 
force  at  the  time  when  his  guardian  was  appointed  is  found 
in  Pub.  Stat.,  1882  (in  operation  on  and  after  February  1, 
1882),  cap.  168,  §  16,  as  follows:  *'Sec.  16.  After  setting 
up  of  the  required  notice  in  the  office  of  the  town  clerk,  and 
after  notice  to  the  intended  ward,  all  contracts,  bargains 
and  conveyances  made  by  such  intended  ward,  until  the 
final  action  of  the  court  of  probate  on  the  application,  shall 
be  null  and  void;  and  all  contracts,  bargains  and  convey- 
ances made  by  any  person  under  guardianship  shall  be 
utterly  void."     (See,  also,  same  statute.  Gen.  Stat.,  1872, 
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cap.  154,  §  16.)  (See,  also,  same  statute,  substantially  re- 
enacted,  Gen.  Laws,  1896<  cap.  196,  §  16.)  This  remained 
the  law  of  the  State  substantially  without  change  down  to 
1905,  when  the  Court  and  Practice  Act,  which  went  into 
effect  July  17,  1905,  as  to  its  general  provisions  (Sec.  1260), 
substituted  Section  1051,  which  reads  as  follows:  ''See. 
1051.  The  petitioner  may  cause  a  copy  of  the  petition, 
with  the  order  of  notice  thereon,  to  be  recorded  in  the  records 
of  land  evidence  for  the  town  or  towns  in  which  any  land 
of  the  respondent  is  located.  If  a  guardian  is  appointed 
upon  the  petition,  all  contracts  relative  to,  and  sales  and 
conveyances  of,  land  made  by  the  respondent  after  such 
record,  and  all  other  contracts,  except  for  necessaries,  and 
all  gifts,  sales,  or  transfers  of  personal  property,  made  by 
the  respondent  after  the  first  pubhcation  of  notice  of  the 
petition  and  before  the  termination  of  the  guardianship, 
shall  be  void." 

This  latter  provision  now  appears  in  Gen.  Laws,  1909,  as 
Section  11  of  Chapter  321. 
(1)  It  thus  appears  that  the  statute  law  of  this  State  for  many 
years  prior  to  the  date  of  the  contract  alleged  to  have  been 
made  by  the  plaintiff  with  the  defendant's  intestate,  and 
dining  all  the  times  when  said  alleged  contract  is  claimed 
to  have  been  in  force,  and  down  to  the  present  time,  makes 
void  all  contracts  ("except  for  necessaries")  made  by  a  per- 
son imder  guardianship. 

The  legal  incapacity  of  a  person  under  guardianship  to 
contract  has  been  frequently  recognized  in  this  State;  as  in 
Jenckes  v.  Smithfield,  2  R.  I.  255,  258,  where  a  will  made 
by  a  person  under  guardianship  was  held  valid  and  not  within 
the  prohibition  of  the  statute,  because  it  was  not  a  con- 
veyance; in  TiUinghast  v.  Holbrook,  7  R.  I.  230,  250,  where  a 
person  under  guardianship  was  held  to  be  legally  incapable 
to  transfer  a  promissory  note  held  by  her  to  the  maker 
thereof,  and  he  was  held  liable  in  trover  for  the  same,  to 
her  administrator  after  her  death;  in  Hamilton  v.  ColweU, 
10  R.  I.  39,  41,  where  a  person  xmder  guardianship  was  held 
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incapable  of  bringing  suit  in  his  own  name,  being  incapable 
of  contracting,  and  of  rendering  himself  liable  for  costs  or  of 
appointing  an  attorney;  this  case  was  followed  in  Taylor  v. 
Superior  Court,  30  R.  I.  200,  where  the  general  legal  in- 
capacity to  make  a  contract  is  again  recognized;  and  finally 
in  Taylor  v.  Superior  Court,  30  R.  I.  560,  569,  involving  the 
rights  of  the  same  parties  in  this  present  suit,  again  the  same 
general  legal  incapacity  is  recognized,  while  at  the  same 
time  it  is  held  that  the  said  ward,  plaintiff  herein,  properly 
filed  his  claim  for  services  in  the  probate  court,  and  that, 
said  claim  having  been  disallowed,  and  the  ward  having 
sued  in  his  own  name,  his  guardian  was  properly  allowed  to 
intervene  and  ratify  and  validate  the  suit,  and  to  maintain 
the  same.  In  this  latter  case,  the  question  here  under  dis- 
cussion, whether  the  ward  was  capable  of  making  a  valid 
contract,  was  not  presented.  The  claim  as  filed  in  the  pro- 
bate court,  and  as  now  in  evidence  in  this  case,  was  as  follows : 

*'  To  fourteen  years  and  eight  months  labor  at  $8 

per  month $1,408. 

By  credit,  payment  on  account 120.95 


it 


tc 


Balance  due ,,    $1,287.05" 


There  is  no  suggestion  in  this  statement  of  claim  whether 
it  is  based  upon  an  express  contract  or  not,  and  nothing 
which  is  inconsistent  with  the  maintenance  of  the  suit  upon 
the  second  coimt  of  the  declaration,  being,  as  above  shown, 
a  common  count  in  indebitatus  assumpsit,  for  a  quantum 
meruit  It  is  merely  the  statement  of  a  claim,  which  does 
not  conclude  the  nature  of  the  evidence  upon  which  it  may 
be  maintained.  So  that  the  determination  arrived  at  in  the 
case  of  Taylor  v.  Superior  Court,  30  R.  I.  560,  569,  in  no  way 
affects  the  question  here  presented.  The  general  incapacity 
of  persons  imder  guardianship  to  make  vahd  contracts  as 
to  real  or  personal  property  has  been  repeatedly  held  in 
other  jurisdictions:    Devin  v.  Scott,  34  Ind.  67;  Redden  v. 
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Baker,  86  Ind.  191;  UAmoureux  v.  Crosby ,  2  Paige  Chan. 
N.  Y.  422;  Hcrit  v.  Underhill,  10  N.  H.  220;  Carter  v.  Beck- 
vnth,  128  N.  Y.  312;  Hughes  v.  Jones,  116  N.  Y.  67;  Leonard 
V.  Leonard,  14  Pick.  280;  Wadsworth  v.,Sharpsteen,  8  N.  Y. 
388;  Wait  v.  Maxwell,  5  Pick.  217;  Clark  v.  CaldweU,  6 
TTa^te,  139;  /wAo/  v.  Witmer's  Admr.,  31  Pa.  St.  243;  Ran- 
nells  V.  Gemer,  80  Mo.  474;  see,  also,  Clark  on  Contracts, 
p.  187;Lawson  on  Contracts,  p.  200,  par.  163;  I  Parsons  on 
Cont.  (9th  ed),  *386,  *388;  Page  on  Cont,,  p.  1424,  par.  909; 
Benjamin  on  Cont.,  p.  165;  Woemer,  Am.  Laws  of  Gdnp., 
p.  467,  par.  141.  And  the  same  rule  applies  to  a  person 
under  guardianship  by  reason  of  habitual  drunkenness,  as 
for  any  other  cause.  See  RanneUs  v.  Gemer,  Wadsworth  v. 
Sharpsteen,  and  other  cases,  supra. 
(2)  It  is  to  be  noted  that  none  of  the  cases  above  cited,  either 
in  this  state  or  in  other  jurisdictions,  relates  to  a  contract 
alleged  to  have  been  made  by  a  ward  for  personal  services 
to  be  rendered  by  him;  and  no  such  case  has  come  to  our 
attention.  But  we  are  unable  to  see  that  a  contract  for 
labor  and  services  differs  in  principle  from  a  contract  for  the 
conveyance  or  disposal  of  real  or  personal  property,  so  that 
by  any  sort  of  construction  we  can  say  that  such  a  contract 
as  is  alleged  in  this  case,  is  not  included  within  the  plain 
prohibition  of  the  statute.  As  the  statute  is  intended  for  the 
protection  of  the  ward  from  his  own  improvidence  as  well 
for  his  own  benefit  as  for  the  purpose  of  preventing  him 
from  becoming  a  public  charge,  it  is  as  important  that  he  be 
protected  from  improvidence  in  contracting  for  the  sale 
of  his  services  as  in  the  sale  of  his  property.  If  it  were 
otherwise  a  ward  might  sell  very  valuable  services  for  a  most 
inadequate  price  and  yet  if  he  were  allowed  to  enforce  an 
express  contract,  he  must  be  bound  by  its  terms,  and  would 
perhaps  thereby  become  entitled  to  recover  much  less  than 
his  services  as  rendered  would  be  fairly  worth.  We  are  of 
the  opinion,  therefore,  that  the  contract  alleged  in  this  case 
to  have  been  made  between  Henry  J.  Ralph  and  Nancy  R. 
Mathewson,  was  void  under  the  statute  above  set  forth  and 
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that  no  suit  could  be  maintained  thereon;  and  therefore 
that  the  Superior  Court  erred  in  sustaining  the  plaintiff's 
demurrer  to  the  defendant's  second  plea  to  the  first  count 
of  the  first  amended  declaration,  as  above  set  forth;  and 
that  portion  of  the  defendant's  exception  number  I,  on  the 
second  page  of  his  bill  of  exceptions,  which  relates  to  the 
sustaining  of  the  demurrer  to  said  second  plea  to  the  first 
count,  is  therefore  sustained;  and  the  defendant's  exceptions 
numbers  XVI,  XVII,  XVIII,  XIX,  to  the  charge  of  the  court 
to  the  jury,  above  quoted,  are  also  sustained  on  the  grounds 
above  set  forth,  that,  inasmuch  as  the  plaintiff  could  not  in 
law  make  a  contract,  the  instruction  to  the  jury  that  such 
contract  was  made  and  proved  was  error. 

(3)  But  it  does  not  follow  that,  becaude  a  ward  is  legally  in- 
capable of  making  a  valid  and  binding  express  contract  for 
labor  and  services  to  be  performed  by  him,  he  is  therefore 
debarred  from  recovery  in  a  suit  brought  in  his  name  by  his 
guardian,  for  valuable  services  actually  performed  by  him 
for  a  person  who  sees  fit  to  avail  himself  of  those  services. 
Such  a  contention  would  be  so  manifestly  unjust  that  it 
needs  no  argument  to  refute  it.  Where  it  is  made  to  appear 
that  such  a  ward,  although  without  the  consent  or  even 
without  the  knowledge  of  his  guardian  has  in  fact  rendered 
valuable  services  to  a  person  at  such  person's  request,  the 
law  will  imply  a  promise  to  pay  for  them  on  the  part  of  the 
person[to  whom  the  services  have  been  rendered,  such  sum  of 
money  as  will  be  reasonable  compensation  for  such  services; 
so  that  in  the  ordinary  case,  where  the  employer  is  living 
when  suit  is  brought,  if  the  guardian  saw  fit  to  sue  in  his 
ward's  name  for  such  services  as  had  been  rendered,  he  would 
not  be  hmited  in  his  recovery  to  the  amount,  if  any,  at- 
tempted to  be  fixed  by  express  contract  between  the  ward 
and  his  employer,  said  express  contract  being  void  in  law; 
but  would  be  allowed  to  recover  on  a  quantum  meruit,  on  the 
promise  to  pay  implied  in  law,  such  as  would  naturally  be 

(4)  set  up  in  a  count  in  indebitatus  assumpsit.  The  case  at  bar 
differs  from  the  ordinary  case  above  set  forth  in  this,  that, 
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the  employer  being  dead,  the  ward  in  this  case  filed  in  the 
probate  court  a  claim  for  his  services  for  a  term  of  years 
and  months  at  the  rate  of  $8  per  month;  the  ward  subse- 
quently brought  suit  on  said  claim  in  his  own  name;  his 
guardian  subsequently,  at  his  own  request,  was  allowed  to 
intervene  in  said  suit  "and  take  upon  himself  the  prosecution 
thereof,  said  guardian  hereby  ratifying  and  approving  the 
acts  of  said  Ward  in  the  premises  stated  in  said  suit,"  as 
appears  in  his  petition.  It  is  therefore  plain  that  in  this 
case  the  guardian  ratified  the  claim  presented  by  his  ward, 
and,  as  to  the  amount  of  his  recovery  under  said  claim,  as 
against  the  estate  of  Nancy  R.  Mathewson,  must  be  limited 
to  the  sum  of  $8  per  month,  and  can  recover  only  for  such 
services  as  he  can  show  to  have  been  actually  rendered  such 
sum  up  to  but  not  above  that  amount,  as  shall  be  compensa- 
tion for  services  actually  rendered.  The  suit  now  stands,  as 
if  the  guardian  had  originally  filed  the  claim,  and  he  is  to 
be  limited  as  to  the  amount  of  recovery  to  the  claim  as  filed, 
under  the  principle  of  the  case  of  Anderson  v.  WilliamSy  Ezr.y 
26  R.  I.  64. 

We  are  of  the  opinion,  therefore,  that  the  plaintiff's 
attorney  and  the  Superior  Court  both  erred  in  the  theory 
upon  which  the  case  was  tried;  that  instead  of  being  tried 
solely  upon  the  express  contract,  which  we  have  shown  to  be 
void,  the  case  should  have  been  tried  upon  the  second  count 
of  the  declaration  in  indehibatus  assumpsit;  and  that  the 
plaintiff  should  have  been  called  upon  to  prove  the  fact  and 
extent  of  services  actually  rendered  to  Nancy  R.  Mathewson 
in  her  lifetime,  and  the  value  thereof;  and  that  the  defendant 
should  have  presented  such  proper  testimony  as  he  might  see 
fit  to  introduce  upon  the  same  matters.  The  second  count 
of  the  declaration  has  never  been  withdrawn  and  still  stands 
as  a  part  thereof.  The  demurrer  to  the  special  plea  of  the 
guardianship  to  the  second  count  of  the  first  amended 
declaration  was  properly  sustained,  inasmuch  as  said  second 
count,  in  our  opinion  as  above  set  forth,  sets  forth  a  proper 
cause  of  action.    The  defendant's  exception  I,  on  page  2, 
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of  the  bill  of  exceptions,  so  far  as  it  relates  to  the  sustaining 
of  the  demurrer  to  the  plea  last  above  referred  to  is  therefore 
overruled. 

The  defendant's  exception  to  the  refusal  of  the  court 
below  to  grant  a  new  trial  must  be  overruled  also,  because  it 
appears  upon  an  inspection  of  the  whole  record  that  the 
errors  upon  which  a  new  trial  should  be  granted,  are  all 
errors  of  law  occurring  at  the  trial  on  the  part  of  the  court 
below,  for  which  the  judge  of  the  Superior  Court  had  no 
jurisdiction  to  grant  a  new  trial.  (C.  P.  A.,  Sec.  485; 
Gen.  Laws,  R.  I.  1909,  cap.  298,  §  12). 
(5)  Defendant's  exception  II,  relates  to  a  ruling  at  the  trial 
permitting  the  bill  of  particulars  on  file  to  be  amended  by 
changing  the  name  of  the  claimant  therein  from  Edgar  J. 
Ralph  to  Henry  J.  Ralph.  The  paper  was  on  file  as  a  bill 
of  particulars  and  the  amendment  allowed  was  merely  to 
correct  a  clerical  error  and  was  clearly  within  the  discretion 
of  the  court.    The  exception  is  frivolous,  and  is  overruled. 

Exception  III  relates  to  the  exclusion  of  a  question  asked  by 
defendant's  attorney  in  cross-examination  of  one  of  plaintiff's 
witnesses  (Tr.  p.  22):  "Do  you  ever  remember  seeing  Mr. 
Ralph  in  a  condition  of  drunkenness  or  under  the  influence 
of  liquor?"  The  question  was  too  broad  and  general  and 
was  properly  excluded.    This  exception  is  overruled. 

Exception  IV  relates  to  the  exclusion  of  a  question  asked 
of  Henry  J.  Ralph,  in  cross-examination  by  defendant's 
attorney  (Tr.  p.  35):  "C.  Q.  19.  What  were  your  wages 
with  Stephen  Mathewson  from  the  time  you  were  employed 
by  him  up  to  the  time  that  you  were  put  under  guardian- 
ship?" This  question  related  to  a  period  of  years  prior  to 
May  29,  1882,  and  the  evidence  sought  to  be  elicited  was 
too  remote  to  have  any  bearing  on  the  issues  before  the 
court.  The  question  was  properly  excluded  and  the  excep- 
tion is  overruled. 

Exception  V  relates  to  the  exclusion  of  a  question  asked 
Henry  J.  Ralph  in  cross-examination  by  defendant's  attor- 
ney (Tr.  p.  35):    "C.  Q.  81.    You  were  arrested  by  the 
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police  a  number  of  times  during  that  fourteen  years  and 
eight  months  as  being  intoxicated,  were  you  not?"  The 
question  related  to  the  period  for  which  Ralph  was  claiming 
compensation  for  services  and  was  pertinent  as  to  the 
amount,  quality  and  value  of  services  rendered,  and  should 
have  been  admitted.    The  exception  is  sustained. 

Exception  VI  relates  to  the  exclusion  of  a  question  asked 
of  Henry  J.  Ralph  in  cross-examination  by  defendant's 
attorney  (Tr.  p.  35):  "C.  Q.  86.  Now,  what  did  Mrs. 
Mathewson  say  to  you  when  you  say  she  was  giving  you 
advice?"  This  question  was  not  pressed,  but  after  objection 
by  coimsel  for  plaintiff  was  reframed  (see  next  exception) ; 
this  exception  is  therefore  overruled. 

Exception  VII  relates  to  the  exclusion  of  a  question  asked 
of  Henry  J.  Ralph  in  cross-examination  by  defendant's 
attorney  (Tr.  p.  36):  "C.  Q.  87.  Now,  what  did  Mrs. 
Mathewson  say  to  you  when  you  say  she  was  giving  you 
advice  with  reference  to  your  actions  in  drinking  to  excess 
and  making  a  nuisance  of  yourself  about  the  place?"  The 
question  was  properly  excluded,  as  stating  matters  as  to 
which  there  was  nothing  in  evidence,  and  the  exception  is 
overruled. 

Exception  VIII  relates  to  the  exclusion  of  a  question  asked 
of  Henry  J.  Ralph  in  cross-examination  by  defendant's 
attorney  (Tr.  p.  36) :  "C.  Q.  90.  How  many  times  did  she 
talk  to  you  in  that  way?"  Plaintiflf  had  admitted  in  answer 
to  previous  questions  that  Mrs.  Mathewson  had  advised 
him  against  drinking  too  much.  It  was  proper  to  question 
the  plaintiflf  on  this  subject,  by  questions  properly  framed, 
with  a  view  to  get  from  him  the  truth  as  to  whether  Mrs. 
Mathewson's  objections  to  his  drinking  were  so  frequent  as  to 
throw  light  upon  and  extent  of  his  services.  This  exception 
is  sustained. 

Exception  IX  relates  to  the  exclusion  of  a  question  asked 
of  Henry  J.  Ralph  in  cross-examination  by  defendant's 
attorney  (Tr.  p.  36) :  ''C.  Q.  105.  How  much  money  came 
into  the  possession  of  your  guardian?    A.  You  mean  all? 
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C.  Q.  106.  Yes,  all  he  had?"  The  question  was  entirely 
immaterial  to  any  issue  in  the  case,  and  was  properly  ex- 
cluded.   This  exception  is  overruled. 

Exception  X  relates  to  the  exclusion  of  a  question  asked 
of  Henry  J.  Ralph  in  cross-examination  by  defendant's 
attorney  (Tr.  p.  37) :  "  C.  Q.  You  never  told  your  guardian, 
Mr.  Sherman,  that  he  didn't  need  to  pay  your  board  because 
you  were  going  to  work  for  it?"  This  question  was  imma- 
terial and  was  properly  excluded,  and  this  exception  is  over- 
ruled. 

Exception  XI  relates  to  a  ruling  excluding  any  testimony 
bearing  upon  any  agreement  or  contract  between  the  plain- 
tiff and  Mr.  Stephen  Mathewson  or  any  agreement  or  con- 
tract with  any  party  prior  to  the  time  of  the  contract  with 
Mrs.  Nancy  R.  Mathewson  (Tr.  p.  37).  As  we  have  above 
shown,  Mr.  Ralph,  being  under  guardianship,  and  incapable 
of  making  a  contract,  evidence  of  his  previous  attempted 
contracts  would  have  been  inadmissible  on  that  ground; 
furthermore  it  does  not  appear  that  such  excluded  evidence, 
if  not  inadmissible  for  this  reason,  would  have  had  any 
material  bearing  upon  the  issues  of  fact  in  the  case  at  bar. 
This  exception  is  overruled. 

Exceptions  XII  and  XIII  (Tr.  p.  38)  appear  to  relate  to 
the  same  matter  of  the  exclusion  of  prior  contracts,  and  are 
without  merit  for  the  reasons  last  above  stated,  and  are 
overruled. 

Exception  XIV  relates  to  a  ruling  upon  a  question  asked 
of  the  defendant  Taylor,  by  his  attorney  in  direct  examina- 
tion (Tr.  p.  43):  ''21  Q.  What  was  said  at  that  time?" 
The  question  related  to  a  conversation  defendant  said  he 
had  with  Ralph  the  day  after  Mrs.  Mathewson  died,  Sep- 
tember 4th,  and  was  objected  to  by  plaintiflf's  attorney,  on 
the  ground  that  no  foundation  had  been  laid  by  the  defend- 
ant's attorney  in  the  prior  examination  of  Mr.  Ralph,  on 
deposition,  Mr.  Ralph  having  died  prior  to  the  trial;  the 
court  at  first  took  this  view,  and  defendant's  attorney 
excepted,  but  after  further  argument  the  court  finally  ruled 
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(Tr.  p.  44):  "Mere  conversation  is  immaterial.  If  it 
relates  to  this  case,  you  may  ask  him.  If  his  deposition  had 
never  been  taken  it  would  be  admissible."  Defendant's 
attorney  then  did  not  reframe  the  question,  and  took  no 
exception  to  the  last  ruling  quoted  above,  but  proceeded  to 
other  matters.    This  exception  is  therefore  overruled. 

Exception  XY  relates  to  the  exclusion  of  a  question  and 
answer  thereto  asked  of  defendant  Taylor  by  his  attorney 
(Tr.  p.  46) :  "34  Q.  What  was  Mrs.  Mathewson's  income, 
if  you  know,  as  her  agent,  from  her  property  in  a  year? 
A.  I  couldn't  tell  you."  Plaintiff's  counsel  objected  on  the 
ground  of  immateriality  and  the  objection  was  sustained. 
The  ruling  of  the  court  was  proper  and  the  exception  is 
overruled. 

Exceptions  XVI,  XVII,  XVIII,  and  XIX  have  already 
been  sustained,  relating  to  the  court's  charge  to  the  jiuy  as 
above  quoted. 

Exception  XX  (Tr.  p.  118)  is  as  follows:  "I  also  take 
exception  to  that  part  of  Your  Honor's  charge  in  every 
particular  which  instructs  the  jury  on  any  principle  of  law 
involved  in  this  case,  on  the  ground  that  such  an  instruction 
is  an  error  in  law."  This  exception  is  of  the  same  kind 
which  was  characterized  in  Newton  v.  Weaver,  13  R.  I.  616, 
619,  as  a  "drag-net,"  and  is  overruled,  for  the  reasons  stated 
in  that  case. 

All  of  the  defendant's  exceptions  are  overruled  except 
those  numbered  I,  V,  VIII,  XVI,  XVII,  XVIII,  and  XIX 
as  hereinbefore  indicated;  and  the  case  is  remitted  to  the 
Superior  Court  for  the  Counties  of  Providence  and  Bristol 
for  a  new  trial. 

Cooney  &  CahiUy  for  plaintiff. 

Edward  M.  SvMvan,  Francis  E.  SuUivan,  for  defendant. 
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George  H.  Marsh  vs.  George  E.  Boyden. 

MARCH  15,  1912. 
Pbesent:  Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(1)  Law  of  the  Road,    MoUn-  Vehicles.    Passing  Electric  Car. 

The  driver  of  a  motor  vehicle  is  not  required  either  by  the  law  of  the  road 
(Gen.  Laws,  1909,  cap.  87,  §  1),  or  the  law  prescribing  the  duty  of  operators 
of  motor  vehicles  (Gen.  Laws,  1909,  cap.  86,  §  12),  in  approadiing  from  the 
rear  to  pass  to  the  left  of  an  electric  car  from  which  a  passenger  has  alighted, 
for  if  the  law  of  the  road  has  any  application,  it  must  be  with  reference  to  the 
car  or  the  people  thereon,  and  where  plaintiff  who  had  left  the  car  and  was 
crossing  to  the  sidewalk  was  injured  by  defendant  who  passed  the  car  on 
the  right,  there  being  no  interference  or  collision  with  the  car,  plaintiff  was 
not  injured  in  consequence  of  the  neglect  of  any  duty  which  defendant  owed 
the  car  or  its  occupants. 

(2)  Law  of  the  Road.    Due  Care.    Motor  Vehicles. 

While  a  driver  of  a  motor  vehicle  is  bound  to  take  notice  that  a  street  car  has 
stopped  to  allow  passengers  to  alight,  and  to  so  conduct  his  vehicle  as  not 
to  run  down  persons  wl^o  have  so  alighted,  that  is  not  a  duty  imposed  by 
the  statutes  prescribing  the  law  of  the  road,  but  is  the  duty  of  using  due  care. 

(5)    Same. 

The  driver  of  a  motor  vehicle  in  passing  an  electric  car  irrespective  of  which 

side  he  passes,  is  held  to  one  degree  of  care,  that  of  due  care,  proportionate 

to  the  conditions  existing  at  that  time  and  place. 

(4)     Motor  Vehides.    Negligence.    Passing  Electric  Car.     Duly  to  Passenger 

Alighting. 

Although  a  person  alighting  from  an  electric  car,  sees  an  automobile  approach- 
ing from  the  rear,  unless  it  is  so  close  that  it  could  not  be  stopped  by  the 
exercise  of  ordinary  care,  he  has  the  right  to  assume  that  its  driver  will  not 
run  it  over  him. 

Trespass  on  the  Case  for  negligence.  Heard  on  ex- 
ceptions of  defendant,  and  sustained. 

Dubois,  C.  J.  This  is  an  action  of  trespass  on  the  case 
for  personal  injuries  sustained  by  the  plaintiff  through  an 
accident  wherein  he  was  thrown  down  and  run  over  by  the 
automobile  of  the  defendant  shortly  after  leaving  an  electric 
car  whereon  he  had  been  a  passenger.  A  trial  of  the  case  in 
the  Superior  Court  resulted  in  a  verdict  for  the  plaintiflf> 
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whereupon  the  defendant  made  his  motion  for  a  new  trial, 
which  was  denied  by  the  justice  of  said  court  who  presided 
at  the  trial.  To  the  denial  of  his  motion  for  a  new  trial 
the  defendant  duly  excepted  and  has  prosecuted  in  this  court 
his  bill  of  exceptions,  including  said  exception  and  others 
taken  in  the  course  of  said  trial  and  now  relies  upon  the 
four  following :  "  Seventh :  To  the  ruling  of  the  trial  justice 
refusing  to  instruct  the  jury  in  accordance  with  the  defend- 
ant's second  request,  which  said  request  is  to  be  found  on 
page  478  of  said  transcript,  which  ruling  was  erroneous  in 
that  the  defendant  was  entitled  to  have  the  jury  so  in- 
structed,— to  which  ruUng  the  defendant  duly  excepted  as 
appears  on  pages  476  and  478  of  said  transcript;  Eighth: 
To  the  following  portion  of  the  court's  charge  to  the  jury: 
'Now,  gentlemen,  we  will  take  up  the  count  which  claims 
that  this  defendant  should  have  driven  his  car  on  the 
opposite  side  of  the  electric  car.'  Under  the  law  of  this 
State,  'Every  person  traveling  with  any  carriage  or  other 
vehicle,  who  shall  meet  any  other  person  so  traveling  on  the 
highway,  or  bridge,  shall  seasonably  drive  his  carriage  or 
vehicle  to  the  right  of  the  center  of  the  traveled  part  of  the 
road,  so  as  to  enable  such  person  to  pass  with  his  carriage  or 
vehicle  without  interference.  Every  person  traveling  with  a 
carriage  or  other  vehicle,  who  shall  overtake  any  other 
person  so  traveling  on  any  highway,  or  bridge,  shall  pass  on 
the  left  side  thereof,  and  the  person  overtaken  shall,  as  soon 
as  practicable,  drive  to  the  right  so  as  to  allow  free  passage 
on  the  left.'  And  under  Section  12  of  the  Automobile  Laws 
there  is  this  provision :  '  When  two  vehicles  meet  on  a  public 
highway  the  operator  of  each  vehicle  shall  seasonably  keep 
to  the  right  to  pass  without  interference;  and  when  a  vehicle 
overtakes  another,  the  one  in  the  rear  shall  give  timely 
warning  as  aforesaid  and  shall  pass  on  the  left.'  That 
applies,  in  my  opinion,  to  a  vehicle  or  automobile  approach- 
ing an  electric  car.  If  they  desire  to  pass  the  electric  car, 
it  is  my  opinion,  and  I  so  charge  you,  that  it  is  their  duty  to 
pass  upon  the  left  of  that  car,  having  due  regard  to  the  people 
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who  may  be  coming  on  the  right  hand  side  in  an  opposite 
direction.  If  they  fail  to  do  that  it  does  not  follow,  as  a 
matter  of  law,  that  they  are  guilty  of  negligence.  If  they  fail 
to  do  that  and  go  on  the  right  hand  side  of  the  car,  they  are 
held  to  a  greater  degree  of  care  than  they  would  be  if  they 
had  gone  on  the  left  hand  side  of  the  car,  as  the  law  pro- 
vides,' which  said  charge  was  erroneous  in  that  there  was  no 
requirement  of  law  which  required  the  defendant's  auto- 
mobile, at  this  time  and  place,  to  pass  to  the  left  of  the 
electric  car  from  which  the  plaintiff  alighted, — to  which  said 
portion  of  said  charge  the  defendant  duly  excepted,  as 
appears  on  page  476  of  said  transcript;  Ninth:  To  the  fol- 
lowing portion  of  the  court's  charge  to  the  jury:  'If  you 
should  find  that  this  was  a  closely  built  up  section,  from  the 
evidence,  if  by  reason  of  the  fact  that  the  houses  on  one  or 
both  sides  were  devoted  to  business  purposes,  or  there  were 
dwelling-houses  averaging  less  than  one  hundred  feet  apart, 
why,  the  rate  of  speed  allowable  or  permissible  there  would 
not  be  greater  than  fifteen  miles  per  hour,'  which  said  charge 
was  erroneous  in  that  there  was  no  testimony,  which  showed 
that  the  statute  therein  referred  to  was  applicable  to  this 
case, — to  which  said  portion  of  said  charge  the  defendant 
duly  excepted,  as  appears  on  pages  476  and  477  of  said 
transcript,"  and  "Tenth:  To  the  denial  by  the  trial  judge 
of  the  defendant's  motion  for  new  trial,  which  denial  was 
clearly  and  plainly  erroneous  in  that  under  the  special 
findings  of  the  jury  taken  in  connection  with  the  evidence 
the  plaintiff  was  not  in  the  exercise  of  due  care,  and  assumed 
the  risk  of  injury, — to  which  denial  the  defendant  duly 
excepted." 
/I)  The  seventh  exception  aforesaid  was  taken  to  the  refusal 
of  the  court  to  instruct  the  jury  as  follows:  ''There  is  no 
requirement  of  law  which  required  the  defendant's  auto- 
mobile, at  this  time  and  place,  to  pass  to  the  left  of  the  elec- 
tric cax  from  which  plaintiff  alighted."  In  the  third  count 
of  his  declaration  the  plaintiff  avers  inter  alia  that  on  the 
eighth  day  of  September,  1909,  the  defendant  by  his  agent 
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and  servant  operated  a  certain  automobile  in  the  city  of 
Providence;  that  on  said  day  the  plaintifif  was  a  passenger 
upon  a  street  car  proceeding  along  Union  avenue,  which  car 
stopped  for  him  to  alight  therefrom  at  a  white  post  near 
Webster  avenue,  that  he  did  alight  from  said  car  and  that 
while  he  was  crossing  Union  avenue  toward  its  northerly 
sidewalk,  the  defendant's  automobile  managed  by  his  agent 
overtook  said  car,  and  that  it  became  and  was  the  duty  of 
the  defendant,  his  agents  and  servants  to  pass  said  street 
car  on  the  left  side  thereof,  as  he  safely  could,  so  that  the 
plaintiff  would  not  be  run  into  while  he  was  in  the  exercise 
of  due  care.  Yet  the  defendant  attempted  to  and  passed 
said  street  car  on  the  right  hand  side  thereof  instead  of  the 
left  and  then  and  there  ran  into  the  plaintifif  while  crossing 
said  street  in  the  exercise  of  due  care.  This  allegation  is 
based  upon  the  assumption,  that  the  law  of  the  road,  and  the 
statute  relating  to  automobiles,  impose  upon  persons,  opera- 
ting automobiles  when  overtaking  and  desiring  to  pass 
electric  cars,  the  duty  of  passing  the  overtaken  car  upon  the 
left  side  thereof.  This  construction  of  the  statutes  was 
adopted  by  the  justice  of  the  Superior  Court  who  presided 
at  the  trial  and  was  included  in  that  portion  of  his  charge 
to  the  jury  which  forms  the  basis  of  the  defendant's  eighth 
exception,  hereinbefore  set  forth.  The  law  or  rule  of  the 
road,  above  alluded  to,  is  contained  in  Gen.  Laws,  R.  I., 
1909,  cap.  87,  §  1,  and  reads  as  follows:  ''Section  1.  Every 
person  travelling  with  any  carriage  or  other  vehicle,  who 
shall  meet  any  other  person  so  travelling  on  any  highway  or 
bridge,  shall  seasonably  drive  his  carriage  or  vehicle  to  the 
right  of  the  center  of  the  travelled  part  of  the  road,  so  as  to 
enable  such  person  to  pass  with  his  carriage  or  vehicle 
without  interference  or  interruption.  Every  person  travel- 
ling with  any  carriage  or  other  vehicle  who  shall  overtake 
any  other  person  so  travelling  on  any  highway  or  bridge 
shall  pass  on  the  left  side  thereof,  and  the  person  so  overtaken 
shall  as  soon  as  practicable  drive  to  the  right  so  as  allow  free 
passage  on  the  left."    And  the  law  prescribing  the  duty  of 
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operators  of  motor  vehicles  in  the  premises  is  contained  in 
said  General  Laws,  Chapter  86,  and  in  that  portion  of  Section 
12  thereof,  which  reads  as  follows :  "  Whenever  two  vehicles 
meet  on  a  public  highway,  the  operator  of  each  vehicle  shall 
seasonably  keep  to  the  right  so  as  to  pass  without  interfer- 
ence. Whenever  one  vehicle  overtakes  another,  the  one  in 
the  rear  shall  give  timely  signal  as  aforesaid"  with  his  bell, 
horn,  or  other  device  for  signalling  ''and  shall  pass  on  the 
lefty  and  the  operator  of  the  one  in  front  shall  seasonably 
bear  to  the  right  so  as  to  allow  free  passage  on  the  left." 

The  seventh  and  eight  exceptions  may  well  be  considered 
together  for  they  relate  to  a  refusal  to  charge  the  jury  in  a 
certain  definite  manner,  and  to  a  charge  which  not  only 
did  not  include  the  instruction  prayed  for  but  was  dia- 
metrically opposed  to  it.  In  our  opinion  the  prayer  for 
instruction  should  have  been  granted,  and  the  charge  given 
is  objectionable  because  the  rule  of  the  road  could  not 
properly  be  invoked  in  the  case  at  bar.  If  the  rule  of  the 
road  had  any  application  at  all  it  must  have  been  with 
reference  to  the  street  car  or  the  people  thereon,  but  the 
plaintiff  at  the  time  of  the  accident  had  ceased  to  be  a  pas- 
senger on  the  car  and  there  was  no  interference  with  the  car 
or  collision  in  which  it  and  the  automobile  of  the  defendant 
were  involved.  The  plaintiff  was  not  injured  in  conse- 
quence of  the  neglect  of  any  duty  which  the  defendant  owed 
to  the  car  or  its  occupants.  Of  course  the  defendant  was 
bound  to  take  notice  of  the  fact  that  a  street  car  had  stopped 
to  allow  passengers  to  alight  and  to  so  conduct  his  vehicle 
as  not  to  run  down  persons  who  had  so  alighted,  but  that 
is  not  a  duty  imposed  by  the  statutes  hereinbefore  referred 
to  as  prescribing  the  rule  of  the  road.  If  a  duty  was  violated 
it  is  the  duty  of  using  due  care  imder  all  the  circumstances 
of  the  case.  The  duty  of  using  due  care  is  not  of  statutory 
origin.  The  duty  of  using  due  care  for  one's  self  arises  out 
of  one  of  the  first  laws  of  nature:  that  of  self  preservation. 
The  duty  of  using  due  care  not  to  injure  another  or  his 
property  arises  out  of  the  exigencies  of  society  and  its 
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observance  is  necessary  for  the  preservation  thereof.  The 
maxim  "Sic  utere  tuo  vi  alienum  non  laedas,"  expresses  it, 
and  to  the  enforcement  of  the  maxim  much  of  the  police 
power  of  the  State  is  exercised.  The  charge  of  the  court 
was  that  the  statutes  aforesaid  in  his  opinion,  applied  to  a 
vehicle  or  automobile  approaching  an  electric  car,  and  that 
if  they  desired  to  pass  the  electric  car  (which  they  had 
overtaken)  it  was  their  duty  to  pass  upon  the  left  of  that 
car,  having  due  regard  to  the  people  who  may  be  coming 
on  that  side  in  an  opposite  direction.  He  qualified  the  above 
to  this  extent:  "If  they  fail  to  do  that  it  does  not  follow, 
as  a  matter  of  law,  that  they  are  guilty  of  negligence.  If  they 
fail  to  do  that  and  go  on  the  right  hand  side  of  the  car,  they 
are  held  to  a  greater  degree  of  care  than  they  would  be  if 
they  had  gone  on  the  left  hand  side  of  the  car,  as  the  law 
provides.  In  other  words,  the  one  who  violates  the  law  of 
the  road  by  driving  on  the  wrong  side  assumes  the  risk  of 
such  experiment  and  is  required  to  use  greater  care  than  as 
if  he  were  on  the  right  side."  The  qualification  was  also 
erroneous;  they  would  not  be  held  to  a  greater  degree  of 
care  as  being  upon  the  wrong  side  of  the  road,  in  fact  the 
degree  of  care  required  was  exactly  the  same  on  the  one  side 
of  the  car  as  upon  the  other  and  that  was  due  care,  care 
proportionate  to  the  conditions  existing  at  that  time  and 
place.  The  judge  further  instructed  the  jury  as  follows: 
"But  if  you  should  find,  gentlemen,  that  notwithstanding 
the  fact  that  he  went  on  the  right  hand  side  of  this  car 
that  he  did  exercise  that  care  which  an  ordinarily  careful 
and  prudent  man  would  exercise  under  all  the  circumstances 
of  this  case,  then,  gentlemen,  your  verdict  should  be  for  the 
defendant."  This  portion  of  the  charge  was  correct,  but 
in  our  opinion  it  was  not  introduced  for  the  purpose  of 
nullifying  the  instructions  which  had  just  preceded  the  same, 
and  was  not  calculated  to  correct  the  erroneous  impression 
that  must  have  been  conveyed  to  the  minds  of  the  jurors 
by  the  preceding  portion  of  his  charge.  Moreover,  at  the 
conclusion  of  the  charge  the  judge  explicitly  said:    "The 
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defendant's  requests  I  have  covered,  all  but  number  two, 
and  to  that  I  give  Mr.  Vincent  an  exception."  This  refusal 
to  charge,  as  requested  by  the  defendant,  makes  it  evident 
that  the  judge  persisted  in  his  view  of  the  applicability  of 
the  rule  of  the  road  to  the  circumstances  of  the  case  and  also 
shows  that  he  did  not  intend  to  modify  the  instructions  he 
had  given  relating  to  the  same.  We  are  of  the  opinion  that 
the  charge  and  refusal  to  charge  constitute  reversible  error 
and  therefore  sustain  the  defendant's  seventh  and  eighth 
exceptions.  We  do  not  find  that  the  court  erred  in  that 
portion  of  his  charge  which  is  the  subject  of  the  defendant's 
ninth  exception.  There  was  some  testimony  tending  to 
prove  that  the  section,  wherein  the  accident  occurred,  was 
closely  built  up.  The  charge  as  given  was  correct  and  left 
the  fact  to  be  determined  by  the  jury  from  the  evidence. 
The  defendant's  ninth  exception  is  therefore  overruled. 
The  defendant's  tenth  exception  must  also  be  overruled. 

The  defendant's  motion  for  a  new  trial  was  based  upon  the 
following  grounds: 

"First.  Because  the  verdict  is  against  the  law  and  the 
evidence,  and  the  weight  thereof. 

"Second.  Because  the  special  findings  of  the  jury  are 
inconsistent  with  the  general  verdict. 

"Third.  Because  the  second  special  finding  of  the  jury, 
taken  in  connection  with  the  first  special  finding,  is  incon- 
sistent with  the  general  verdict. 

"Fourth.  Because  the  special  findings  of  the  jury  show 
that  the  plaintiff  was  not  in  the  exercise  of  due  care. 

"Fifth.  Because  the  special  findings  of  the  jury  show 
that  the  plaintiff,  in  attempting  to  cross  the  street  in  front 
of  the  automobile,  assumed  the  risk  of  injury." 

The  verdict  referred  to  reads  as  follows:  "The  jury  find 
that  the  Defendant  is  guilty  in  manner  and  form  as  the 
Plaintiff  has  in  his  declaration  thereof  complained  against 
him  and  assess  damages  for  the  Plaintiff  in  the  sum  of 
$7,500. 


Digitized  by 


Google 


526  Marsh  v.  Boyden.  [33 

"The  jury  further  find  specially:  (1)  The  Plaintiff 
immediately  before  he  stepped  onto  the  running  board  did 
look  back  along  Union  Avenue  to  the  drug  store,  at  the  cor- 
ner of  Union  and  Priscilla  Avenues. 

"  (2)  At  the  time  when  the  Plaintiff  was  about  to  step 
down  upon  the  running  board  and  when  he  says  he  looked 
back  along  Union  Avenue  to  the  drug  store,  at  the  comer  of 
Union  and  Priscilla  Avenues,  the  automobile  of  the  defendant 
was  on  Union  Avenue,  between  Priscilla  Avenue  and  the 
place  of  the  accident." 

It  appears  from  the  evidence  that  the  distance  from  the 
place  where  the  plaintiff  looked,  immediately  before  he 
stepped  onto  the  running  board  of  the  car,  to  the  drug  store, 
at  which  he  then  looked,  is  two  hundred  and  thirty-six  feet. 
It  also  appears  that  Union  avenue,  between  Priscilla  and 
Webster  avenues  is  fifty  feet  wide.  It  further  appears  that 
the  width  of  the  sidewalks  on  the  northerly  and  southerly- 
sides  of  Union  avenue,  between  the  streets  mentioned,  is 
ten  feet,  that  the  width  of  Union  avenue  between  the  south- 
erly sidewalk  and  the  southerly  rail  of  the  car  track  is  eight 
feet,  and  between  the  northerly  sidewalk  and  the  northerly 
rail  of  the  car  track  is  seventeen  feet.  What  the  plaintiff's 
angle  of  vision  was  when  he  looked,  and  what  obstruction 
the  car  presented  to  his  vision  do  not  appear.  There  was 
testimony  concerning  the  presence  of  another  car  following 
the  one  from  which  the  plaintiff  alighted,  and  that  the 
automobile  of  the  defendant  passed  that  car  on  its  left 
side  and  proceeded  on  the  southerly  side  of  Union  avenue 
for  some  distance  until  it  crossed  over  to  pass  the  first  car 
on  its  right  side.  Exactly  where  the  second  car  was  when 
the  plaintiff  looked  towards  the  drug  store  does  not  appear, 
nor  does  it  clearly  appear  where  the  defendant's  automobile 
then  was.  We  cannot  say  from  the  evidence  that  the  special 
findings  are  inconsistent  with  the  general  verdict.  The 
defendant's  automobile  may  have  been  on  the  southerly 
side  of  Union  avenue  between  Priscilla  avenue  and  the  place 
of  the  accident  and  still  not  have  been  in  sight  of  the  plaintiff. 


Digitized  by 


Google 


R.  I.]  Richmond  v.  Read.  527 

Or  the  plaintiflf  may  have  been  mistaken  when  he  says  that 
he  did  not  see  the  automobile.  But  even  if  he  had  seen  it, 
unless  it  was  then  so  close  that  it  could  not  have  been  stopped 
by  the  exercise  of  ordinary  care  and  prudence  on  the  part 
of  its  manager,  he  would  have  had  the  right  to  assume  that 
the  person  in  charge  of  it,  would  not  run  it  over  him.  It  is 
not  claimed  and  it  cannot  be  inferred  from  the  evidence  that 
he  was  desirous  of  committing  suicide;  furthermore,  as  it 
does  appear  that  the  automobile  was  lighted  at  the  time  of 
the  accident  the  light  should  have  enabled  the  chauflfeur  to 
have  seen  the  plaintiff  in  the  road,  in  time  to  stop  or  avoid 
hitting  him,  imless  the  vehicle  was  rounding  a  curve  in 
passing  the  rear  end  of  the  car  from  which  the  plaintiff  had 
alighted  in  which  case  the  light  would  have  been  of  little 
assistance  to  the  driver  of  the  automobile. 

As  the  defendant's  seventh  and  eighth  exceptions  have 
been  sustained  as  aforesaid,  the  case  is  remitted  to  the 
Superior  Court  for  a  new  trial. 

Frank  Healy,  George  T,  Marsh,  for  plaintiff. 

Vincent,    Boss    &    Bamefield,    for    defendant. 


Frederick  B.  Richmond  vs.  Byron  Read. 

MARCH  15,  1912. 
Present:  Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

{!)    AcHans,    Money  Had  and  Received. 

To  support  an  action  for  money  had  and  received  there  must  be  some  privity 
between  the  parties  in  relation  to  the  money  sought  to  be  recovered.  This 
privity  may  be  express  or  implied,  and  if  one  has  the  money  of  another, 
which  in  good  conscience  he  has  no  right  to  keep,  the  law  will  imply  a  promise 
in  such  case,  but  where  there  are  two  claimants  to  the  same  fund,  and  one 
of  them  is  recognized  as  being  entitled  to  it  by  the  person  from  whom  it  is 
due  and  is  paid,  the  other  cannot  sue  him  to  recover  the  money,  for  having 
received  the  money  under  a  claim  of  right  in  himself,  the  law  will  not  imply 
a  promise  by  him  to  hold  the  money  for  the  use  of  the  other  claimant. 
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(f )    AcHons.    Burial  of  Soldier, 

Where  a  town  has  paid  under  the  provisions  of  Gen.  Laws,  1909,  cap.  105, 
§§  1,  2,  and  4  (of  the  burial  of  honorably  discharged  soldiers),  the  sum 
allowed  for  the  expense  of  a  headstone,  to  defendant,  the  person  designated 
by  the  town  council  to  attend  to  the  interment  of  a  soldier  under  said  chapter, 
the  court  cannot  determine,  in  an  action  for  money  had  and  received,  brought 
against  defendant  by  a  third  party  who  claimed  the  right  to  provide  the 

'  headstone,  (to  which  action  the  town  is  not  a  party),  whether  or  not  the 
town  has  paid  the  money  to  a  person  not  entitled  to  the  same. 

Assumpsit.  Heard  on  exceptions  of  plaintiff,  and  over- 
ruled. 

Dubois,  C.  J.  This  is  an  action  of  assumpsit  for  fifteen 
dollars,  alleged  to  have  been  had  and  received  by  the  defend- 
ant in  March,  1909,  for  the  use  of  the  plaintiff,  in  erecting  a 
headstone  at  the  grave  of  Bradford  Gavitt.  The  action 
was  brought  in  the  District  Court  of  the  Fourth  Judicial 
District  and  thence  was  certified  to  the  Superior  Court  upon 
claim  of  jury  trial.  Upon  trial  in  the  Superior  Court  the 
jury  returned  a  verdict  for  the  defendant  by  direction  of  the 
court.  To  this  ruling  of  the  court  the  plaintiff  took  an 
exception,  and  also  duly  filed  his  motion  for  a  new  trial, 
which  was  denied  by  the  justice  of  the  Superior  Court  who 
presided  at  the  trial.  Whereupon  the  plaintiff  duly  ex- 
cepted and  has  prosecuted  his  bill  of  exceptions  before  this 
court. 

The  question  raised  is  whether  in  the  circumstances  of 
the  case  the  action  will  lie.  The  facts  material  to  the  present 
consideration  are  as  follows:  Bradford  Gavitt  aforesaid, 
an  honorably  discharged  soldier  of  the  civil  war,  died  in  the 
town  of  Coventry,  January  27,  1909,  without  leaving  means 
sufficient  to  defray  his  necessary  funeral  expenses;  he  was 
therefore  buried  by  the  defendant  under  the  provisions  of 
Gen.  Laws,  1909,  cap.  105,  whereof  Sections  1, 2,  and  4  read 
as  follows:  ''Section  1.  Whenever  any  person  who  served 
in  the  army,  navy,  or  marine  corps  of  the  United  States 
during  any  period  of  war,  and  was  honorably  dischsj^ed 
therefrom,  shall  die  within  this  state  without  leaving  means 
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sufficient  to  defray  necessary  funeral  expenses,  he  shall  be 
buried  and  the  expenses  thereof  paid  in  the  manner  herein- 
after provided. 

"Sec.  2.  The  town  council  of  any  town  and  the  board  of 
aldermen  of  any  city,  shall  annually  designate  some  proper 
person,  other  than  those  designated  by  law  for  the  care  of 
paupers  or  the  custody  of  criminals,  who  shall  cause  to  be 
interred  the  body  of  any  such  honorably  discharged  soldier, 
sailor,  or  marine  who  may  not  have  left  sufficient  means  to 
pay  his  funeral  expenses;  and  in  case  the  deceased  has  rela- 
tives or  friends  who  desire  to  conduct  the  burial  and  who  are 
unable  or  unwilling  to  pay  the  charge  thereof,  they  shall  be 
allowed  to  conduct  the  funeral,  and  the  cost  of  said  interment 
shall  be  paid  to  them  or  their  representatives  by  the  town  or 
city  treasurer  upon  due  proof:  Provided,  however,  that 
claim  for  payment  of  the  same  under  the  provisions  of  this 
chapter  shall  be  made  within  sixty  days  after  the  decease  of 
such  honorably  discharged  soldier,  sailor,  or  marine;  and 
provided  that  the  whole  expense  of  such  funeral  shall  not 
in  any  case  exceed  the  smn  of  thirty-five  dollars."     .     .     . 

"Sec.  4.  The  grave  of  any  deceased  soldier,  sailor,  or 
marine  who  may  be  buried  under  the  provisions  of  this 
chapter  shall  be  marked  by  a  headstone  containing  the  name 
of  the  deceased,  and,  if  possible,  the  organization  to  which 
he  belonged  or  in  which  he  served.  Such  headstone  shall 
cost  not  more  than  fifteen  dollars,  and  the  expense  of  such 
headstone  and  burial  shall  be  a  charge  upon  and  shall  be 
paid  by  the  town  or  city  in  which  the  said  soldier,  sailor,  or 
marine  may  have  died." 

The  defendant  was  the  person  properly  designated  by  the 
town  council  of  said  town  to  cause  to  be  interred  the  body 
of  said  soldier  and  for  the  expense  of  the  funeral  the  sum  of 
thirty-five  dollars  was  allowed  and  paid  to  him  by  the  town 
of  Coventry.  About  March  17th  of  the  same  year  the  town 
also  paid  him  the  sum  of  fifteen  dollars  for  a  headstone  for 
the  grave  of  said  soldier,  and  thereupon  the  defendant  ordered 
one  James  Ray  to  prepare  and  suitably  mark  according  to  law 
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and  set  up  at  the  grave  of  said  soldier  before  Memorial  Day, 
1909,  an  appropriate  headstone  and  promised  to  pay  him  the 
sum  of  fifteen  dollars  therefor.  Said  James  Ray  accordingly 
did  prepare  and  mark  the  same  and  deliver  it  at  the  grave  of 
said  soldier  in  the  month  of  May,  1909,  before  Memorial 
Day,  and  was  then  and  there  ready  to  properly  set  the  same, 
but  was  forbidden  to  do  so  by  the  niece  of  the  deceased,  who 
is  also  the  plaintiff's  wife,  who  owns  or  controls  the  burial 
lot  wherein  said  Bradford  Gavitt  is  buried.  The  defendant 
paid  said  sum  of  fifteen  dollars  for  said  headstone  to  said 
James  Ray  on  or  about  June  1,  1909.  The  reason  why  the 
wife  of  the  plaintiff  forbade  the  erection  of  the  stone  so 
prepared  and  delivered  by  James  Ray  at  the  grave  of  her 
uncle  was  that  she  had  caused  her  husband  to  prepare,  fur- 
nish and  set  a  stone  at  said  grave,  at  an  expense  of  twenty- 
five  dollars,  which  stone  was  not  only  more  expensive  but,  in 
her  estimation,  more  suitable  for  that  purpose  and  she  claims 
that  she  was  authorized  to  order  the  stone  and  that  her  hus- 
band is  entitled  to  receive  the  sum  of  fifteen  dollars  paid  by 
the  town  to  the  defendant  to  be  appUed  toward  the  pajonent 
of  the  stone  furnished  by  him  at  her  request.  The  plaintiff 
did  not  nor  did  his  wife  notify  the  town  or  the  defendant  of 
her  intention  to  furnish  a  stone  for  the  grave  of  her  uncle, 
before  the  stone  prepared  by  Ray  had  been  ordered  by  the 
defendant  and  paid  for  by  the  town.  In  fact  the  first  notice 
that  either  Mr.  Ray  or  the  defendant  had  that  the  plaintiff 
was  intending  to  furnish  such  a  stone  was  when  Mr.  Ray 
brought  the  stone  prepared  by  him  to  the  grave  to  set  it  up. 
Neither  did  the  plaintiff  or  his  wife  know  that  Mr.  Ray  was 
preparing  a  stone  for  the  grave  of  her  uncle  under  orders 
from  the  defendant. 
(1 )  The  question  to  be  decided  is  not  which  of  the  two  claim- 
ants is  entitled  to  the  fifteen  dollars  appropriated  by  the 
town  for  the  purpose,  but  whether  the  defendant  received  the 
money  in  question  for  the  use  of  the  plaintiff.  To  support 
an  action  for  money  had  and  received  there  must  be  some 
privity  existing  between  the  parties  in  relation  to  the  money 
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sought  to  be  recovered.  This  privity  may  be  express  or  im- 
plied. If  one  person  has  the  money  of  another,  which  in 
good  conscience  he  has  no  right  to  keep,  the  law  will  imply  a 
promise  to  pay  it  over.  See  27  Cyc.  857,  A.  and  cases  cited. 
But  where  there  are  two  claimants  to  the  same  f imd,  and  one 
of  them  is  recognized  as  being  entitled  to  it  by  the  person 
from  whom  it  is  due,  and  is  paid,  the  other  cannot  sue  him 
to  recover  the  money,  for  the  reason  that,  having  received  the 
money  imder  a  claim  of  right  in  himself,  the  law  will  not 
imply  any  contract  or  promise  by  him  to  hold  the  money  for 
the  use  of  the  other  claimant,  or  to  pay  it  over  to  him,  and 
therefore  there  is  not,  under  the  circumstances,  any  privity 
of  contract  on  which  to  foimd  the  action.  27  Cyc.  859,  C. 
and  cases  cited.  Moreover,  it  would  not  be  proper  to  deter- 
mine, in  an  action  of  this  kind  to  which  the  town  of  Coventry 
(2)  is  not  a  party,  whether  or  not  the  town  had  paid  the  money  to 
a  person  who  was  not  entitled  to  receive  the  same.  For 
these  reasons  we  are  of  the  opinion  that  the  action  was 
improperly  brought. 

The  plaintiff's  exceptions  are  therefore  overruled,  and  the 
case  is  remitted  to  the  Superior  Court,  with  direction  to 
enter  judgment  on  the  verdict. 

Levris  A.  Waterman ^  Ernest  P.  B.  Atwood,  for  plaintiff. 

Quinn  &  Keman^  for  defendant. 


Leon  S.  Colwell  vs.  ^Etna  Bottle  &  Stopper  Company. 

MARCH  15,  1912. 

Present:  Johnson,  Parkhiirst,  and  Sweetland,  JJ. 

(i)  MasAer  ani  Servard,  Scope  of  Employment,  Automobiles, 
A  servant  of  d^endant  had  been  ordered  to  take  a  car  from  one  garage  of 
defendant  to  its  other  garage,  to  there  wash  the  car  and  put  it  up  for  the 
night.  After  he  had  driven  the  car  to  the  garage  as  directed,  without  per- 
mission or  authority  from  defendant  and  against  its  express  general  orders, 
he  took  the  car  to  carry  another  employee  to  his  home,  and  after  driving  to 
a  restaurant  for  his  supper  was  returning  to  the  garage  when  the  accident 
occurred: — 
Heldf  that  the  servant  was  not  acting  within  the  scope  of  his  emplosrment,  and 
defendant  was  not  liable  for  injuries  caused  by  his  servant's  negligence  while 
acting  for  himself. 
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(f )     Master  and  Servant.    Machine  danfferaus  per  ee. 

Ueldf  further,  that  an  automobile  is  not  an  instrumentality  dangerous  per  «ei 
thereby  rendering  a  master  liable  for  injuries  resulting  from  the  negligence 
al  the  servant,  while  riding  for  his  own  pleasure,  and  not  upon  the  mas- 
ter's business. 

(5)    Master  and  Servant.    Scope  of  employment. 

HMf  further,  that  Gen.  Laws,  1009,  cap.  86,  relating  to  motor  vehicles,  has 
not  changed  the  common  law  rule  affecting  the  hability  of  a  master  for  acts 
of  a  servant  outside  the  scope  of  his  employment. 

(4)    Master  and  Servant.    Evidence.    Witnesees. 

Where  a  plaintiff  calls  the  servant  of  a  defendant  for  the  purpose  of  showing 
his  employment  by  defendant  at  the  time  of  the  accident,  so  as  to  show  de- 
fendant's liability  as  based  on  his  servant's  negligence,  the  defendant  may 
properly  examine  the  servant  fully,  as  to  the  nature  of  the  acts  done  by  him 
at  that  time  and  prior  thereto,  to  ascertain  the  truth  of  the  situation  as  to 
the  nature  of  the  servant's  acts  in  relation  to  the  use  of  the  instrumentality 
causing  the  accident. 

Trespass  on  the  Case  for  negligence.  Heard  on  excep- 
tions of  plaintiff,  and  overruled. 

Parkhurst,  J.  This  is  an  action  of  trespass  on  the  case 
for  negligence  brought  in  Providence  county  and  tried 
before  a  justice  of  the  Superior  Court  and  a  jury  in  March, 
1911,  resulting  in  the  direction  of  a  verdict  for  the  defendant 
by  the  court,  after  the  close  of  the  plaintiff 's  case,  no  evidence 
being  offered  by  defendant. 

The  essential  facts  brought  out  from  the  plaintiff's  wit- 
nesses are,  in  substance,  that  on  August  30th,  1910,  about 
nine  o'clock  P.  M.,  the  plaintiff  was  driving  his  automobile 
west  on  Washington  street.  Providence,  and  at  the  inter- 
section of  Jackson  street  his  automobile  was  in  coUision  with 
an  automobile  owned  by  the  defendant,  which  was  being 
driven  north  on  Jackson  street  by  one  William  H.  H. 
Thornton,  who  was  in  the  general  employ  of  the  defendant. 
Thornton  was  called  as  a  witness  by  the  plaintiff  and  in 
direct  examination  testified  that  he  was  a  licensed  chauffeur 
and  that  he  was  running  the  automobile,  which  was  in  col- 
Usion  with  plaintiff's  automobile,  causing  the  accident  com- 
plained of  and  that  he  was  on  the  day  of  the  accident  em- 
ployed by  the  defendant.     In  cross-examination,  Thornton 
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testified  that  he  had  been  ordered  by  the  manager  of  the 
defendant  to  take  this  car  from  its  garage  on  Peck  street  to 
its  other  garage  on  Bradford  street,  both  in  Providence; 
that  after  he  got  to  the  Bradford  street  garage,  it  was  his 
duty  to  wash  the  car  and  put  it  up  for  the  night  at  that 
place;  that  he  did  drive  to  the  Bradford  street  garage  as 
ordered,  arriving  there  about  7:30  P.  M.;  that  instead  of 
running  his  car  into  the  garage,  washing  it  and  leaving  it 
there  for  the  night,  he,  without  permission  or  authority 
from  the  defendant  and  against  its  express  general  orders, 
took  the  automobile  and  ran  it  o£f  in  another  direction,  to 
carry  another  of  the  defendant's  employees  to  his  home  on 
Potter  avenue,  at  said  employee's  request;  that  after  leav- 
ing said  other  employee  at  his  home  on  Potter  avenue,  he, 
Thornton,  then  went  down  to  a  restaurant  on  Westminster 
street  and  stopped  there  to  get  his  own  supper;  and  that 
after  going  into  the  restaurant  and  getting  his  supper,  he 
again  boarded  the  machine  and  drove  it  down  Westminster 
street,  and  through  Jackson  street  on  his  way  to  the  Brad* 
ford  street  garage;  and  that  the  accident  occurred,  when 
Thornton  was  going  to  the  Bradford  street  garage  for  the 
second  time,  on  Jackson  street  at  the  intersection  of  Wash- 
ington street. 

At  the  close  ef  the  plaintiff's  testimony  the  defendant 
also  closed  its  case  and  moved  for  a  direction  of  a  verdict 
for  the  defendant,  which  motion  was  granted  by  the  court. 
The  plaintiff  brings  the  case  before  this  court  upon  his 
exceptions  to  the  ruling  of  the  justice  presiding  at  the  trial 
in  allowing  the  defendant  to  cross-examine  Thornton  in  the 
endeavor  to  show  that  he  was  not  as  a  matter  of  fact  engaged 
in  the  defendant's  business,  but  was  engaged  on  matters 
of  his  own,  at  the  time  of  the  accident,  and  in  directing  a 
verdict  for  the  defendant,  on  the  ground  that  at  the  time  of 
the  accident  the  chauffeur  was  not  engaged  in  the  defendant's 
service,  but  was  acting  for  himself. 

The  plaintiff's  first  seven  exceptions  relate  to  the  rulings 
of  the  court  below  in  permitting  certain  questions  asked  in 
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cross-examination  of  the  chauffeur  by  the  defendant's  attor- 
ney for  the  purpose  aforesaid,  to  be  answered.  The  said 
exceptions  are  not  mentioned  in  the  brief  filed  on  behalf  of 
the  plaintiff,  nor  were  they  pressed  in  argument  before  this 
court;  and  we  do  not  understand  that  the  plaintiff  relies 
upon  them.  As  the  plaintiff  called  the  chauffeur  for  the 
purpose  of  showing  that,  at  the  time  of  the  accident,  he  was 
in  the  service  of  the  defendant,  so  as  to  show  the  defendant's 
(4)  liability,  as  based  upon  his  servant's  negligence,  it  was  proper 
that  the  defendant  should  be  allowed  to  examine  him  fully 
as  to  the  nature  of  the  acts  done  by  him  at  that  time  and 
prior  thereto  in  order  to  get  at  the  truth  of  the  situation  as 
to  the  nature  of  the  chauffeur's  acts  in  relation  to  the  use 
of  the  automobile.  In  the  case  of  Quigley  v.  Thompson,  211 
Pa.  St.  107  (1905),  where  the  same  question  as  to  the  propri- 
ety of  such  cross-examination  was  raised  on  facts  very  simi- 
lar to  those  in  the  case  at  bar,  the  court  says  (p.  108) :  "  The 
only  question  raised  by  this  appeal  that  need  be  considered 
is  whether  the  fact  upon  which  a  non-suit  was  based  was 
developed  by  an  improper  cross-examination  of  the  plaintiff's 
witness.  The  action  was  to  recover  damages  for  injuries 
caused  by  being  struck  by  the  defendant's  motor  car.  The 
plaintiff  called  as  his  witness  the  chauffeur,  who  at  the  time 
of  the  accident  was  operating  the  car,  and  examined  him  at 
length  to  show  that  at  that  time  he  was  in  the  employ  of  the 
defendant,  and  to  identify  the  car  by  proof  of  its  nimiber, 
size,  equipments  and  general  appearance.  On  cross-exami- 
nation this  witness  was  asked  whether  at  the  time  of  the 
accident  he  was  not  using  the  car  for  his  own  purposes  and 
in  violation  of  the  orders  of  defendant.  He  answered  under 
objection:  'I  was  operating  the  machine  for  my  own 
personal  use  on  an  errand  for  myself.  Mr.  Thompson 
didn't  know  anything  about  it  whatever.  I  had  no  orders 
from  him.  I  took  it  out,  breaking  one  of  the  rules,  which  I 
had  no  business  to  do.'  "     .     .     . 

''The  whole  trend  of  the  examination  in  chief  of  this 
witness  was  to  establish  facts  and  circumstances  which 


Digitized  by 


Google 


R.  I.]       COLWELL  V.   iETNA   BOTTLB   &   STOPPER   Co.        535 

would  make  the  defendant  answerable  on  the  ground  that 
the  negligence  alleged  was  that  of  his  servant  acting  within 
the  scope  of  his  employment.  It  was  competent  in  cross- 
examination  to  develop  by  the  witness  the  fact,  which 
qualified  his  testimony,  that  at  the  time  of  the  accident  he 
was  using  the  machine  in  the  prosecution  of  his  own  business 
and  not  in  the  business  of  his  employer." 

We  are  of  the  opinion  that  the  examination  was  proper, 
and  the  first  seven  exceptions  are  overruled. 
(1)  The  eighth  exception  is  to  the  ruling  of  the  court  in 
directing  a  verdict  for  the  defendant  on  the  ground  above 
set  forth.  The  plaintiff  contends  that  the  testimony  should 
have  been  submitted  to  the  jury  on  the  question  whether 
or  not  at  the  time  of  the  collision,  the  ^servant  and  agent  of 
the  defendant  corporation  was  acting  within  the  scope  of 
his  employment  in  his  master's  business  or  on  his  own 
private  business;  and  further  contends  that  an  automobile 
is  an  instrumentality,  dangerous  per  se,  and  that,  if  the 
master  intrusts  such  a  machine  to  his  servant  for  use  upon  a 
pubhc  highway  and  injury  results  from  the  negUgence  of 
the  servant,  the  master  is  liable.  But  the  cases  cited  in 
support  of  those  contentions,  depend  upon  facts  and  circum- 
stances, so  varied  and  so  different  from  the  facts  of  the  case 
at  bar,  that  we  do  not  deem  it  necessary  to  review  them,  as 
in  our  opinion,  such  a  review  would  unduly  extend  and 
encumber  this  opinion.  We  think  the  great  weight  of  author- 
ity hereinafter  cited  completely  disposes  of  both  the  above 
contentions,  and  adequately  supports  the  ruUng  of  the 
Superior  Court  in  directing  a  verdict  for  the  defendant. 
We  are  of  the  opinion  that  the  testimony  of  the  chauffeur  as 
developed  in  cross-examination  above  referred  to  and  ap- 
proved, and  which  stands  upon  the  record,  uncontradicted, 
and  unshaken  upon  further  redirect  examination,  and  which 
is  in  no  way  unreasonable  or  inconsistent,  shows  a  state  of 
facts  which  leads  to  the  conclusion  that,  at  the  time  of  the 
accident,  the  defendant's  servant  was  not  acting  within  the 
scope  of  his  employment.    When  he  first  arrived  at  the 
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garage  on  Bradford  street  it  was  his  duty,  then,  to  take  the 
automobile  into  the  garage  and  wash  it  and  put  it  up  for 
the  night.  That  was  all  that  he  was  instructed  or  expected 
to  do.  He  had  no  authority  either  express  or  implied  to 
use  the  machine  for  the  benefit  of  another  employee,  or  for 
his  own  convenience  in  going  to  get  his  supper.  His  use 
of  the  automobile  from  the  time  he  left  the  Bradford  street 
garage  and  during  the  whole  circuit  that  he  made  from  that 
point  to  Potter's  avenue,  and  from  there  to  the  restaurant 
on  Westminster  street,  and  from  there  back  to  the  Bradford 
street  garage,  was  unauthorized  and  beyond  the  scope  of 
his  employment.  The  case  falls  within  a  very  distinct  and 
important  line  of  cases  in  this  country,  the  principles  of 
which  are  well  set  forth  in  Steffen  v.  McNaughUmj  142  Wis. 
49  (1910),  where  it  appeared  that  on  July  3,  1907,  plaintiff's 
intestate  was  struck  and  killed  by  an  automobile  belonging 
to  defendant  and  operated  by  his  chauffeur. 

At  the  time  of  the  accident  the  chauffeur  was  alone  in  the 
automobile  and  was  going  to  his  home  for  dinner.  Under 
the  contract  of  emplojonent  the  defendant  did  not  furnish 
the  chauffeur  with  his  meals  and  the  chauffeiu*  went  to  his 
home  for  them.  During  the  chauffeur's  employment  by  the 
defendant  of  about  two  months  he  had  taken  the  machine 
to  a  shop  for  repairs  and  he  had  taken  and  used  it  to  go  to 
dinner,  perhaps  ten  times.  He  had  not  been  directed  by 
his  employer  to  use  the  machine  for  this  purpose  and  he 
had  never  obtained  permission  so  to  use  it.  The  defendant 
testified  that  he  did  not  see  the  chauffeur  so  use  the  machine 
and  that  he  did  not  know  that  he  so  used  it. 
(2)  The  trial  court  directed  a  verdict  for  the  defendant, 
which  was  aflSrmed.  Two  questions  arise:  First:  ''Is  an 
automobile  per  se  a  dangerous  machine?"  Second:  ''Was 
the  chauffeur  acting  within  the  scope  of  his  employment 
while  driving  the  car  at  the  time  of  the  accident?" 

"Upon  the  first  inquiry  we  discover  nothing  in  the  con- 
struction, operation  and  use  of  the  automobile  requiring  that 
it  be  placed  in  the  category  with  a  locomotive,  ferocious 
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animals,  dynamite  and  other  dangerous  contrivances,  and 
agencies.  When  property  handled  and  used,  automobiles 
are  as  readily  and  effectually  regulated  and  controlled  as 
other  vehicles  in  common  use,  and  when  so  used  they  are 
reasonably  free  from  dangers.  The  dangers  incident  to 
their  use  as  motor  vehicles  are  conmionly  the  result  of  the 
negligent  and  reckless  conduct  of  those  in  charge  of  and 
operating  them,  and  do  not  inhere  in  the  construction  and 
use  of  the  vehicles.  It  is  well  known  that  they  are  being 
devoted  to  and  used  for  the  purposes  of  traffic  and  as  con- 
veyances for  the  pleasure  and  convenience  of  all  classes  of 
persons  and  without  menace  to  the  safety  of  those  using 
them  or  to  others  upon  the  same  highway  when  they  are 
operated  with  reasonable  care.  The  defendant  cannot  there- 
fore be  held  Uable  upon  the  ground  that  the  automobile  is  a 
dangerous  contrivance."     (Citing  cases).     .     .     . 

"The  conditions  of  the  contract  of  employment,  under 
which  the  chauffeur  was  to  provide  himself  with  meals, 
carried  with  it  the  further  condition  that  he  was  to  have  the 
required  time  at  noon  day,  and  might  leave  the  service  for 
such  period  of  time  as  was  required  under  the  circumstances 
for  this  personal  and  private  purpose.  While  he  was  so 
engaged  his  employment  and  the  relation  of  master  and 
servant  were  suspended  for  the  time  being,  unless  the 
facts  of  the  case  show  that  the  defendant  consented  to  the 
chauffeur  availing  himself  of  this  use  of  the  machine  to 
facilitate  his  labor  and  service  and  in  furtherance  of  the 
defendant's  interests.  The  evidence  will  not  support  this 
inference.  It  is  reasonably  clear  and  certain  that  the  de- 
fendant by  his  words,  acts,  and  conduct  never  gave  consent 
or  permission  to,  nor  did  the  contract  of  employment  au- 
thorize, such  a  use  of  the  machine  by  the  servant.  The  facts 
and  circimistances  fail  to  show  that  the  chauffeur  was  per- 
forming an  act  in  obedience  of  an  order  of  the  defendant  or  a 
member  of  his  family,  or  that  he  was  doing  something  with 
the  implied  consent  of  the  defendant.  The  law  governing 
the  liability  of  a  master  for  the  acts  of  the  servant  in  this 
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class  of  cases  is  embodied  in  the  following  comprehensive 
statement:  'For  all  acts  done  by  a  servant  in  obedience  to 
the  express  orders  or  directions  of  the  master,  or  in  the 
execution  of  the  master's  business  within  the  scope  of  his 
employment,  and  for  acts  in  any  sense  warranted  by  the 
express  or  implied  authority  conferred  upon  him,  considering 
the  nature  of  the  services  required,  the  instruction  given, 
and  the  circtmistances  under  which  the  act  is  done,  the 
master  is  responsible.  Ritchie  v.  WaUer,  63  Ck>nn.  155, 
160.'  " 

Again,  the  same  general  principles  are  set  forth  in  Dan- 
forth  V.  Fisher,  75  N.  H.  Ill  (1908),  where  the  case  is  stated, 
as  follows:  "At  five  o'clock  on  the  day  of  the  accident 
McCauley,  who  was  employed  by  the  defendant  as  a 
chauffeur,  took  the  automobile  from  the  place  where  it  was 
kept,  drove  to  the  defendant's  store,  and  awaited  orders. 
He  was  told  to  get  his  supper  and  to  be  at  the  New  City 
Hotel  with  the  automobile  at  a  quarter  before  seven  o'clock. 
After  he  had  eaten  supper,  instead  of  taking  the  car  to  the 
hotel,  according  to  the  defendant's  orders,  he  drove  to  West 
Manchester,  a  mile  or  two  distant  from  his  boarding  place 
and  in  an  opposite  direction  from  the  hotel,  for  the  purpose 
of  calling  upon  a  friend.  At  the  time  of  the  accident  he  had 
finished  his  call  and  was  on  his  way  to  the  hotel. 

''Although  the  evidence  shows  that  McCauley  was  the 
defendant's  servant,  and  that  he  drove  the  automobile 
against  the  plaintiff's  horse  and  caused  the  animal  to  run 
away;  it  also  shows  that  he  took  the  automobile  without 
the  defendant's  permission  and  went  with  it  on  an  errand 
of  his  own;  that  he  was  acting  for  himself,  and  not  for  the 
defendant  at  that  time.  As  it  cannot  be  foimd  from  the 
evidence  that  McCauley  was  doing  what  he  was  employed 
to  do  at  the  time  the  plaintiff  was  injured,  there  was  no 
error  in  the  order  of  non-suit."  ...  (p.  112).  "The 
defendant  is  not  liable  merely  because  he  was  the  owner  of 
the  automobile  by  which  the  plaintiff  was  injured.  If  the 
legislatiu*e  can  enact  that  an  automobile  or  its  owner  shall 
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be  liable  for  any  injury  the  driver  may  do  to  others  wherever 
the  driver  would  be,  it  has  not  seen  fit  to  do  so.  Nor  is 
there  any  force  in  the  plaintiff's  contention  that  the  owner 
of  an  automobile  is  liable  to  strangers  in  the  same  way  and ' 
to  the  same  extent  he  would  be  if  it  were  a  wild  animal." 
.  .  .  "There  is  nothing  inherently  dangerous  about  an 
automobile,  any  more  than  about  an  axe.  Both  are  harmless- 
so  long  as  no  one  attempts  to  use  them,  and  both  are  likely 
to  injure  those  who  come  in  contact  with  them  when  they 
are  used  for  the  purpose  for  which  they  were  intended." 

The  case  was  followed  in  Howe  v.  LeighUm,  75  Atl.  Rep* 
(N.  H.)  102  (1910),  where  it  was  held  that  the  owner  of  an 
automobile  is  not  liable  for  injuries  caused  by  his  chauffeur's 
negligence  while  riding  for  his  own  pleasure  and  not  upon  the 
'  owner's  business.  See,  also,  to  the  same  general  effect: 
Jones  V.  Hoge,  47  Wash.  663;  Levris  v.  Amorous ^  3  Ga.  App., 
50;  Mclntire  v.  Hartfelder-GurhuU  Co.,  71  S.  E.  (Ga.)  492; 
SlcUer  V.  Advance  Thresher  Co.,  97  Minn.  305;  Reynolds  v. 
Buck,  127  Iowa,  601;  Doran  v.  Thomsen,  74  N.  J.  L.  445, 
76  N.  J.  L.  754;  Daily  v.  Maxwell,  133  S.  W.  (Mo.)  361; 
Evans  v.  Dyke  Auto  Co.  121  Mo.  App.  266;  Patterson  v. 
Kales,  152  Fed.  481;  Stewart  v.  Baruch,  103  App.  Div. 
(N.  Y.)  577;  Clark  v.  BuckmoUle  Co.  107  App.  Div. 
(N.  Y.)  120;  Cunningham  v.  Castle,  127  App.  Div.  (N.  Y.) 
580;  Vincent  v.  Crandall,  131  App.  Div.  (N.  Y.)  200; 
Douglass  v.  Hewson,  142  App.  Div.  (N.  Y.)  166;  Fleischner 
V.  Durgin,  207  Mass.  435;  McCarthy  v.  Timmins,  178  Mass. 
378;  Mitchell  v.  Crassweller,  13  C.  B.  235;  Storey  v.  Ashton, 
4  L.  R.  Q.  B.  476;  Huddy,  Automobiles,  2d  ed.  Ch.  Ill,  §  2; 
Berry,  Law  of  Automobiles,  §  20,  §  145;  Babbitt,  Law  of 
Motor  Vehicles,  §  577;  Davids,  Do,  §§  13,  14,  §§  212,  213, 
216,  217.  The  same  general  rule  has  been  recognized  in 
Rhode  Island,  in  the  ckse  of  Campbell  v.  City  of  Providence, 
9  R.  I.  262. 
(3)  We  find  no  provision  in  our  statute.  Chapter  86,  General 
Laws,  1909,  relating  to  motor  vehicles,  which  in  any  way 
changes  the  rules  of  law  affecting  the  civil  responsibility 
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of  the  owner  with  respect  to  the  acts  of  his  servant  outside 
the  scope  of  his  employment. 

In  Massachusetts,  under  a  statute  similar  to  ours  in  its 
general  provisions,  the  court  had  occasion  to  consider  this 
question,  in  the  case  of  Trombley  v.  Stevens-Duryea  Co.,  206 
Mass.  516  (1910).  PlaintiflF's  horse  became  frightened  and 
ran  away  by  reason  of  the  negligent  way  in  which  ah  auto- 
mobile belonging  to  the  defendant  was  driven.  There  was 
no  evidence  connecting  the  defendant  with  the  accident, 
except  as  to  the  number  of  the  registration  tag  on  the  auto- 
mobile and  the  certificate  of  registration  of  that  number 
showing  that  the  automobile  was  registered  in  the  name  of 
the  defendant.  Held  that  there  was  evidence  connecting 
the  defendant  with  the  ownership  of  the  car.  It  could  not 
be  operated  lawfully  upon  the  highways  unless  it  were 
registered  by  the  owner  or  person  in  control  and  until  re- 
butted the  plaintiflF  could  rely  on  the  presimiption  that  the 
requirements  of  the  statute  had  been  followed.  The  court 
says,  at  page  519:  "But  to  recover,  the  plaintiff  also  was 
required  to  offer  some  evidence  of  the  defendant's  respon- 
sibility for  the  driver's  negligence.  The  legislature  might 
have  said  that  whenever  a  registered  automobile  was 
operated  on  the  public  ways,  the  person,  firm  or  corporation 
named  in  the  certificate  should  be  liable  prima  facte  to  other 
travelers  for  accidents  caused  by  its  mismanagement.  The 
statute,  however,  goes  no  further  than  to  provide,  that  for 
the  purposes  of  the  issuance,  transfer  and  revocation  of 
certificates  and  the  enforcement  of  the  penal  provisions 
of  the  act,  automobiles  shall  be  identified  by  their  roister 
number,  and  their  owner  or  owners  ascertained  from  the 
certificate.  The  common  law,  therefore,  controls,  and  there 
is  no  presumption  from  his  mere  physical  possession,  that 
the  person  operating  the  automobile  was  the  servant  or 
agent  of  the  corporation.  He  may  have  hired  or  borrowed 
it  or  wrongfully  appropriated  it  to  his  own  use,  and  in  neither 
event  would  the  defendant  be  chargeable  with  his  miscon- 
duct."   .    .    • 
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See,  B\so,Danforthy. Fisher,  75  N.  H.  Ill,  112  (3).  A  ease 
taking  a  different  view,  under  a  similar  New  York  statute,  is 
that  of  Ingraham  v.  Stockamore  118  N.  Y.  Supp.  399;  it  was 
a  trial  term  case,  in  the  Superior  Court,  does  not  appear  to 
have  been  taken  to  a  higher  court,  and  stands  entirely  un- 
supported either  in  New  YoA  or  elsewhere,  so  far  as  any 
cases  have  been  called  to  our  attention,  and  is  not  in  accord 
with  the  other  New  York  courts  in  cases  cited,  supra.  The 
case  of  Mattel  v.  Gillies,  16  Ont.  L.  R.  658,  rests  partly  upon 
the  construction  of  the  pecuUar  terms  of  the  statute  there  in 
force,  relating  to  the  responsibiUty  of  the  owner  of  a  motor 
vehicle  for  injuries  resulting  from  negUgent  use,  and  does 
not  bear  upon  the  case  at  bar.  We  find  no  case  cited  among 
all  the  cases  submitted  to  us  which  takes  a  view  contrary 
to  that  above  quoted  from  the  case  of  Trombley  v.  Stevens- 
Duryea  Co.;  and  we  find  no  reason  to  take  any  different 
view  with  regard  to  the  effect  of  our  own  statute  above 
referred  to. 

Upon  a  careful  review  of  the  whole  case,  we  are  of  the 
opinion  that  the  Superior  Court  committed  no  error  in  the 
direction  of  a  verdict  for  the  defendant. 

The  plaintiff's  exceptions  are  overruled,  and  the  case  is 
remitted  to  the  Superior  Court,  with  direction  to  enter  its 
judgment  upon  the  verdict  for  the  defendant. 

Frank  L.  Hanley,  for  plaintiff. 

Frank  T.  Easton,  for  defendant. 


East  Shore  Land  Company  vs.  Fenner  H.  Peckham,  et  al. 

MARCH  18,  1912. 
Present:  Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweetland,  J  J. 

(7)     Constitutional  Law,    Provisions  Limited  to  Federal  Government. 
Cons.  U.  S.  Art.  V.  of  amendments  has  no  reference  to  State  governments, 
but  is  restricted  in  its  operation  to  the  government  of  the  United  States. 
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{£)    ConstUuHondl  Law.    Rights  of  Accused. 

Cons.  R.  I.  Art,  I,  Sec.  10:    ".  nor  ehaXl  hs  be  derived  of  life, 

liberty  or  property,  unless  by  the  judgment  of  his  peers  or  the  law  of  the 
land/'  relates  to  certain  rights  of  the  accused  in  criminal  prosecutions. 

(5)     ConstUuHonal  Law.    Presumpticn  of  ConstUulumalUy. 

All  statutes  being  presumed  to  be  constitutional,  the  burd^i  of  proving  their 

unconstitutionality  beyond  a  reasonable  doubt  is  upon  the  one  raising  the 

question. 

(4)    Constitutional  Law.    Eminent  Domain.    Prioale  Property  Secured,     Mel^ 

ropolUan  Park  Act. 

Pub.  Laws,  cap.  569,  approved  April  27, 1910:  "An  Act  to  condemn  certain 
land  by  the  State  for  Metropolitan  Park  Purposes,*'  provides  that  in  case 
of  the  agreement  of  a  party  with  the  commission  for  the  price  or  value  of 
the  land  taken,  the  same  shaU  be  paid  to  him  forthwith,  upon  the  order  of  said 
commission,  by  the  general  treasureff  out  of  any  funds  available  therefor, 
and  in  case  of  inability  to  so  agree  provision  is  made  for  the  asseasment  of 
damages  by  a  jury,  with  all  rights  of  appeal,  and  upon  the  recovery  of  final 
judgment  against  said  commission,  execution  shall  be  issued  and  shall  be 
forthwith  paid  by  the  general  treasurer  out  of  any  funds  available  therefor : — 

Heldf  that  the  statute  was  not  obnoxious  to  Cons.  R.  I.  Art.  I,  Sec.  16:  '^  pri- 
vate property  shall  not  be  taken  for  public  use  without  just  compensation," 
since  its  language  constituted  not  only  a  direction  to  the  State  treasurer  to 
forthwith  pay  the  amounts  ascertained  to  be  due,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  but  amoimted  to  an  appropriation  of 
such  money  for  that  purpose  inasmuch  as  it  subjected  the  same  to  that  use. 

Bill  in  Equity.  Certified  under  Gen.  Laws,  1909,  cap. 
298,  §  1. 

Dubois,  C.  J.  In  the  above  entitled  cause,  which  is  a 
suit  in  equity  brought  in  the  Superior  Court,  the  constitu- 
tionality of  Pub.  Laws,  cap.  569,  approved  April  27,  1910, 
has  been  brought  in  question  upon  the  record  by  the  com- 
plainant's  amendment  of  the  third  paragraph  in  its  bill  of 
complaint  wherein  it  is  alleged:  ''that  said  chapter  569  of 
the  Public  Laws,  passed  at  the  January  session,  1910,  was 
and  is  in  conflict  with  Article  fifth  of  the  articles  in  addition 
to  and  amendment  of  the  constitution  of  the  United  States  of 
America,  which  provides  that  'No  person  shall  be  deprived 
of  life,  Uberty  or  property  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  pubUc  use  without 
just  compensation,'  and  is  also  in  violation  of  Section  10  of 
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Article  first  of  the  Constitution  of  Rhode  Island,  which  pro- 
vides that  'No  person  shall  be  deprived  of  life,  liberty  or 
property  unless  by  the  judgment  of  his  peers  or  the  law  of  the 
land/  and  is  also  in  violation  of  Section  16  of  Article  first  of 
the  Constitution  of  Rhode  Island,  which  provides  that 
*  Private  property  shall  not  be  taken  for  public  use  without 
just  compensation.'"  The  constitutional  questions  afore- 
said have  been  certified  to  this  court  for  hearing  and  deter- 
mination by  the  Superior  Court  under  the  provisions  of 
Gen.  Laws,  1909,  cap.  298,  §  1.  The  act  in  question  is 
entitled  ''An  act  to  condemn  certain  land  by  the  State  for 
metropoUtan  park  purposes, "  and  includes  in  the  description 
of  the  lands  that  may  be  taken  thereunder  land  belonging 
to  the  complainant. 

The  complainant  alleges  that  the  respondents  undertook 
to  take  and  condemn,  imder  the  provisions  of  said  act,  and  in 
the  manner  therein  prescribed,  a  certain  portion  of  its  said 
land,  but  that  said  taking  and  condemnation  were  ineffectual 
and  void  because  of  the  unconstitutionality  of  said  act  here- 
inbefore alluded  to.  The  portions  of  said  act  material  to  the 
present  consideration  read  as  follows :  ' '  Section  1 .  .  .  . 
and  if  any  party  shall  agree  with  the  executive  committee  of 
said  commission  for  the  price  of  the  land  so  taken,  or  for  the 
value  of  his  right  or  interest  therein,  the  same  shall  be  paid  to 
him  forthwith,  upon  the  order  of  said  executive  committee, 
by  the  general  treasurer,  out  of  any  funds  available  therefor. 

"Sec.  2.  Any  owner  of,  or  any  person  entitled  to  any 
estate  in,  or  interested  in,  any  part  of  the  land  so  taken, 
who  cannot  agree  with  the  executive  committee  of  said 
conmiission  for  the  price  of  the  land  so  taken,  or  of  his  right 
or  interest  therein,  may,  within  three  months  after  personal 
notice  of  said  taking,  or,  if  he  have  no  personal  notice,  may 
within  one  year  from  the  filing  of  the  description  and  state- 
ment aforesaid,  apply  by  petition  to  the  superior  court  in  the 
county  of  Providence,  setting  forth  the  taking  of  his  land  and 
praying  for  an  assessment  of  damages  by  a  jury.  Upon  the 
filing  of  such  petition,  said  coiu*t  shall  cause  twenty  days' 
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notice  of  the  pendency  thereof  to  be  given  to  said  commission 
serving  the  secretary  thereof  with  a  certified  copy  thereof, 
and  may  proceed,  after  such  notice,  to  the  trial  thereof,  and 
such  trial  shall  determine  all  questions  of  fact  relating  to 
the  value  of  such  land  and  the  amount  thereof,  and  such  case 
and  the  verdict  of  the  jury  shall  be  subject  to  all  rights  of 
exception,  of  motions  or  petitions  for  new  trial,  and  of  appeal, 
as  are  now  provided  by  law,  and  upon  the  recovery  of  final 
judgment,  execution  shall  be  issued  therefor  and  shall  be 
forthwith  paid  by  the  general  treasurer  out  of  any  funds 
available  therefor. 

"Sec.  3.  In  case  any  owner  or  any  person  having  an 
estate  or  interest  in  such  land  shall  fail  to  receive  personal 
notice  of  the  taking  of  such  land,  and  shall  fail  to  file  his 
petition,  as  provided  in  Section  two  hereof,  said  court,  in  its 
discretion,  may  permit  the  filing  of  such  petition  subsequent 
to  said  period  of  one  year  from  the  filing  of  such  description 
and  statement:  Provided^  such  person  shall  have  had  no 
actual  knowledge  of  the  taking  of  such  land  in  season  to  file 
such  petition,  and  provided  the  state  shall  not  have  paid 
any  other  person  or  persons,  claiming  to  own  such  land,  the 
value  thereof,  or  be  liable  to  pay  for  the  same  under  any 
judgment  rendered  against  said  commission  imder  the  pro- 
visions of  this  act. 

''Sec.  4.  The  land  authorized  to  be  taken  under  this 
act  shall  be  taken  within  one  year  after  the  passage  hereof." 

Although  the  complainant  had  attacked  the  constitu- 
tionality of  the  act  upon  three  grounds,  in  the  amended 
paragraph  of  its  bill  of  complaint  aforesaid,  at  the  argument 
before  this  court  it  waived  its  claim  that  said  act  violated  the 
provisions  of  the  fifth  amendment  to  the  constitution  of 
the  United  States. 

The  complainant  lost  nothing  by  its  conduct  in  so  doing, 
for  this  court  has  uniformly  concurred  in  the  doctrine 
announced  by  Chief  Justice  Marshall  in  the  case  of  Barron  v. 
The  Mayor  and  City  Council  of  Baltimore,  7  Pet.  at  p.  247: 
"The  constitution  was  ordained  and  established  by  the 
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people  of  the  United  States  for  themselves,  for  their  own 
government,  and  not  for  the  government  of  the  individual 
states.  Each  state  established  a  constitution  for  itself, 
and  in  that  constitution,  provided  such  limitations  and  re- 
strictions on  the  powers  of  its  particular  government,  as  its 
judgment  dictated.  The  people  of  the  United  States 
framed  such  a  gover^iment  for  the  United  States  as  they 
supposed  best  adapted  to  their  situation  and  best  calculated 
to  promote  their  interests.  The  powers  they  conferred  on 
this  government  were  to  be  exercised  by  itself;  and  the 
limitations  on  power,  if  expressed  in  general  terms  are 
naturally,  and,  we  think,  necessarily,  appUcable  to  the 
government  created  by  the  instrument.  They  are  Umita- 
tions  of  power  granted  in  the  instrument  itself;  not  of  dis- 
tinct governments,  framed  by  different  persons  and  for 
different  purposes.  If  these  propositions  be  correct,  the 
fifth  amendment  must  be  understood  as  restraining  the 
power  of  the  general  government,  not  as  applicable  to  the 
states.  In  their  several  constitutions,  they  have  imposed 
such  restrictions  on  their  respective  governments  as  their 
own  wisdom  suggested;  such  as  they  deemed  most  proper 
for  themselves.  It  is  a  subject  on  which  they  judge  ex- 
clusively, and  with  which  others  interfere  no  further  than 
they  are  supposed  to  have  a  common  interest.'' 
(1)  In  State  v.  Paul,  5  R.  I.  at  p.  196,  Chief  Justice  Ames,  re- 
ferring to  the  fifth  and  sixth  amendments  to  the  Constitution 
of  the  United  States,  used  the  following  language :  "  So  far  as 
this  objection  is  claimed  by  virtue  of  the  articles  in  amend- 
ment of  the  Constitution  of  the  United  States,  it  is  certainly 
without  foundation.  From  the  history  of  these  amend- 
ments, as  well  as  from  the  necessary  import  of  most  of  them, 
they  have  no  reference  to  the  state  governments,  but  are 
restricted  in  their  operation  to  the  government  of  the  United 
States.  The  states  had  already  provided,  or  could  provide, 
by  their  local  constitution,  for  the  preservation  of  the  rights 
of  trial  against  the  action  of  their  local  authorities;  and  the 
articles  in  question  originated  in  the  well-known  jealousy  of 


Digitized  by 


Google 


546  East  Shore  Land  Co.  v.  Peckham.  [33 

the  power  of  the  general  government  which  so  nearly  pre- 
vented the  adoption  of  the  federal  constitution/'  and  added: 
''The  lucid  opinion  of  the  late  Chief  Justice  Marshall" 
(hereinbefore  cited)  "is  an  authority  from  the  highest  source 
upon  this  point,  and  fully  sustains  the  above  position  in 
regard  to  it.'' 
(2)  Very  likely  the  complainant  may  have  intended  to  invoke 
the  protection  of  that  provision  of  Section  1  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States  which 
reads  as  follows:  ''nor  shall  any  state  deprive  any  person  of 
Ufe,  Uberty  or  property,  without  due  process  of  law."  The 
second  violation  complained  of  has  reference  to  the  constitu- 
tion of  Rhode  Island,  Art.  I,  sec.  10,  which  relates  to  certain 
rights  of  the  accused  and  reads  as  follows:  "Sec.  10.  In 
all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to 
a  speedy  and  pubUc  trial,  by  an  impartial  jury;  to  be  in- 
formed of  the  nature  and  cause  of  the  accusation,  to  be  con- 
fronted with  the  witnesses  against  him,  to  have  compulsory 
process  for  obtaining  them  in  his  favor,  to  have  the  assistance 
of  counsel  in  his  defence,  and  shall  be  at  Uberty  to  speak  for 
himself;  nor  shall  he  be  deprived  of  Ufe,  Uberty,  or  property, 
unless  by  the  judgment  of  his  peers,  or  the  law  of  the  land." 
It  is  to  be  noted  that  the  language  reUed  upon  in  the  third 
paragraph  of  the  complainant 's  bill  of  complaint  as  amended, 
viz.,  "no  person  shall  be  deprived  of  Ufe,  Uberty  or  property 
unless  by  the  judgment  of  his  peers  or  the  law  of  the  land," 
differs  from  the  words  used  in  the  section  above  quoted, 
which  are:  "nor  shall  he  (the  accused)  be  deprived  of  life, 
Uberty  or  property,"  etc.  Concerning  this  section,  in  the 
case  of  State  v.  Keeran,  5  R.  I.,  at  p.  505,  Chief  Justice  Ames 
inter  alia  made  the  following  statements:  "Surely,  if  any 
clause  in  the  constitution  has  a  definite  meaning,  which  should 
exclude  all  vagaries  which  would  render  courts  the  tyrants 
of  the  constitution,  this  clause,  embodjdng,  as  it  does,  with 
improvements,  the  precious  fruits  of  our  EngUsh  Uberty, 
can  claim  to  have,  both  from  its  history  and  long  received 
interpretation.    It  is  no  vague  declaration  concerning  the 
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rights  of  property,  which  can  be  made  to  mean  anything  and 
everything;  but  an  intensely  practical,  and  somewhat 
minute  provision,  guarding  the  rights  of  persons  accused  of 
crime,  at  the  various  points  at  which  they  may  be  exposed, 
when  pursued  or  on  trial,  to  oppression  from  the  state  or  its 
officials.  The  closing  words  of  the  clause,  "nm  per  legale 
judicium  parium  suorum,  vel  per  legem  terrae,"  as  they  stood 
in  Magna  Charta,  by  well-settled  interpretation,  were 
designed  to  secure  all  the  rights  of  an  English  freeman 
whether  peer  or  commoner,  against  royal  power,  by  guaran- 
teeing to  him,  when  prosecuted  at  the  king's  suit,  a  trial  by 
his  equals,  conducted  according  to  the  forms  and  by  the 
process  of  the  English  common  law — ^here,  emphatically 
termed  the  law  of  the  land.'^  And  again,  on  p.  506:  ''Now, 
one  would  suppose  that  the  purport  of  this  clause  in  our 
constitution  was  specific  and  practical  enough  to  exclude  all 
vague  and  remote  inferences  from  it;  and  yet  we  are  pressed 
by  this  inference  from  it,  that  the  constitution,  by  thus 
particularly  securing  those  criminally  prosecuted  from  for- 
feiture of  life,  liberty,  or  property,  without  due  process  of 
law,  must  certainly  have  designed  to  inhibit  the  legislature 
from  regulating  the  vendibility  of  property  in  the  state,  by 
prohibiting  its  sale  in  certain  modes  and  for  certain  purposes, 
deemed  to  be  injurious  to  the  health,  morals,  and  general 
well-being  of  the  community,"  and  further,  on  p.  507 — 
''With  us,  it  is  the  constitutional  shield  of  one  accused  of 
crime  against  the  sovereign  many  who  are  prosecuting  him; 
And  not  a  sword  to  cut  down  the  power  of  the  many,  legis- 
latively expressed,  to  declare  what  shall  constitute  a  crime, 
when  in  future  done  by  any  or  all.  It  guards  the  suspected 
and  accused,  the  prisoner  and  captive,  who  need  its  protec- 
tion; and  has  no  application  to  the  honored  and  free,  whose 
rights  of  property  are  guarded  by  other  clauses  of  the  con- 
stitution, or  by  their  rights  and  influence,  as  electors,  under 
it."  Ten  years  after  the  promulgation  of  the  foregoing 
opinion  in  1858,  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States  was  duly  ratified  and  became  a 
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portion  of  the  fundamental  law  of  the  United  States  and 
also  operated  to  restrain  the  several  states  from  depriving 
persons  of  life,  liberty  or  property  without  due  process  of 
law.  So  that  for  more  than  forty  years  the  rights  of  property 
of  ''the  honored  and  free"  have  been  guarded  by  more  than 
their  rights  and  iniBuence  as  electors  under  the  constitu- 
tion of  the  State.  In  the  case  of  Reynolds  v.  RandaU,  12 
R.  I.  at  p.  526,  Chief  Justice  Durfee,  considering  the  pro- 
visions of  the  Rhode  Island  Constitution,  Art.  I,  Section  10, 
came  to  the  conclusion  that  "grammatically  the  provision 
there  seems  to  apply  only  in  favor  of  persons  accused  of 
crime."  We  have  repeatedly  so  held.  See  cases  of  State  v. 
Armeno,  29  R.  I.,  at  p.  434,  State  v.  Rosenkrans,  30  R.  I.,  at 
p.  383;  State  v.  Hand  Brewing  Company,  32  R.  I.,  at  p.  64. 
For  the  foregoing  reasons  the  first  and  second  constitutional 
questions  attempted  to  be  raised  by  the  complainant  need 
no  further  consideration. 
(3)  The  only  remaining  question  is  whether  under  the  pro- 
visions of  said  Pub.  Laws,  cap.  569,  the  private  property  of 
the  complainant  has  been  taken,  or  is  being  taken,  by  the 
respondents  for  pubUc  use  without  just  compensation,  in 
violation  of  the  constitution  of  Rhode  Island,  Art.  I,  sec.  16. 
All  statutes  are  presumed  to  be  valid  and  constitutional  and 
the  burden  of  proving  the  unconstitutionality  of  any  statute 
is  upon  the  party  raising  the  question;  furthermore,  the  rule 
is  that  he  must  prove  it  beyond  a  reasonable  doubt.  State  v. 
Kofines,  33  R.  I.,  at  p.  218,  and  cases  there  cited. 

(1)  We  had  occasion  to  assemble  some  rules  of  statutory 
construction  in  the  case  of  Blais  v.  Franklin^  31  R.  I.,  95, 
which  are  pertinent  to  the  present  consideration,  i.  e.  "It  has 
been  well  said  that  the  object  of  all  construction  and  inter- 
pretation of  statutes  is  to  ascertain  the  meaning  and  inten- 
tion of  the  legislature,  to  the  end  that  the  same  may  be 
enforced.  This  meaning  and  intention  must  be  sought  first 
of  all  in  the  language  of  the  statute  itself.  For  it  must  be 
presumed  that  the  means  employed  by  the  legislature  to  ex- 
press its  will  are  adequate  to  the  purpose  and  do  express  that 
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will  correctly.  If  the  language  of  the  statute  is  plain  and 
free  from  ambiguity,  and  expresses  a  single,  definite,  and 
sensible  meaning,  that  meaning  is  conclusively  presumed  to 
be  the  meaning  which  the  legislature  intended  to  convey. 
In  other  words,  the  statute  must  be  interpreted  literally.  If 
the  language  of  the  statute  is  ambiguous,  or  lacks  precision, 
or  is  fairly  susceptible  of  two  or  more  interpretations,  the 
intended  meaning  of  it  must  be  sought  by  the  aid  of  all 
pertinent  and  admissible  considerations.  But  here,  as  before, 
the  object  of  the  search  is  the  meaning  and  intention  of  the 
legislature,  and  the  court  is  not  at  liberty,  merely  because 
it  has  a  choice  between  two  constructions,  to  substitute  for 
the  will  of  the  legislatiu*e  its  own  ideas  as  to  the  justice,  ex- 
pediency, or  policy  of  the  law.  Black.  Interp.  Laws,  Sec- 
tions 24,  25,  26  and  27,  and  cases  there  cited. 

(2)  Every  statute  is  to  be  construed  with  reference  to 
its  intended  scope  and  the  purpose  of  the  legislature  in 
enacting  it;  and  where  the  language  used  is  ambiguous,  or 
admits  of  more  than  one  meaning,  it  is  to  be  taken  in  such 
sense  as  will  conform  to  the  scope  of  the  act  and  carry  out 
the  purpose  of  the  statute.    Ibid.  Section  30. 

(3)  Every  statute  is  understood  to  contain,  by  implica- 
tion, if  not  by  its  express  terms,  all  such  provisions  as  may  be 
necessary  to  effectuate  its  object  and  purpose,  or  to  make 
effective  the  rights,  powers,  privileges,  or  jurisdiction  which 
it  grants,  and  also  all  such  collateral  and  subsidiary  conse- 
quences as  may  be  fairly  and  logically  inferred  from  its  terms. 
Id.  Section  33  and  cases  cited.  "Whenever  powers,  privileges, 
or  property,  are  granted  by  a  statute,  everything  indispen- 
sable to  their  enjoyment  or  exercise  is  impliedly  granted  also, 
as  it  would  be  in  a  grant  between  private  persons."  Endlich 
Interp.  Stats.  Section  418.  'All  those  minor  directions  and 
details  which  are  not  specified  in  the  statute,  but  are  involved 
in  its  general  terms  will  be  filled  in,  by  implication,  whenever 
it  is  necessary  in  order  to  give  the  law  an  effective  operation. 
This  is  not  adding  to  the  act  provisions  which  the  legislature 
did  not  contemplate,  but  evolving  from  its  broad  terms  those 
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pcuticular  provisions  which  are  necessarily  included  within 
its  general  purpose  and  tenor.'    Black.  Interp.  Laws,  p.  69. 

(4)  Primarily  a  statute  is  to  be  interpreted  according  to 
the  ordinary  meaning  of  its  words  and  the  proper  grammatical 
effect  of  their  arrangement  in  the  act.  But  if  there  is  any 
ambiguity,  or  if  there  is  room  for  more  than  one  interpreta- 
tion, the  rules  of  granunar  will  be  disregarded  where  a  too 
strict  adherence  to  them  would  raise  a  repugnance  or  absurd- 
ity or  would  defeat  the  purpose  of  the  legislating.  Id. 
Section  34  and  cases  cited. 

(6)  The  title  of  a  statute  can  not  control  or  vary  the 
meaning  of  the  enacting  part,  if  the  latter  is  plain  and  unam- 
biguous. But  if  there  is  doubt  or  obscurity  in  the  body  of  the 
act,  the  title  may  be  consulted,  as  a  guide  to  the  probable 
meaning  of  the  legislature,  and  should  be  accorded  some 
weight  in  the  interpretation.  Ibid.  Section  76  and  cases 
cited." 

The  contention  of  the  complainant  is  that  the  statute 
in  question  contains  no  sufficient  provision  for  the  pasonent 
to  it  of  adequate  compensation  for  the  land  taken  and  that 
under  the  provisions  of  the  act  there  is  no  certainty  of  the 
compensation  thereby  ascertained  ever  being  paid.  The 
complainant 's  argument  is  as  follows :  ' '  It  is  a  fundamental 
principle  that  when  the  property  of  any  citizen  is  taken  under 
authority  of  the  government  against  the  will  of  such  citizen, 
he  shall  be  paid  therefor  a  just  compensation.  It  is  funda- 
mental, in  this  state,  differing  from  other  states  where  the 
compensation  must  in  all  cases  be  paid  in  advance  before 
entry,  that  the  just  compensation  which  is  guaranteed  by 
our  constitution  must  either  be  paid  before  the  title  passes  or 
must  be  secured  to  the  owner  of  the  property  in  some 
substantial  manner,  so  that  he  will  not  be  subjected  to 
any  imcertainty  concerning  it  or  any  unreasonable  delay  in 
obtaining  it.  Of  course,  where  payment  is  made  before  the 
title  passes,  there  can  be  no  question  of  the  validity  of  the 
act  on  the  ground  of  lack  of  just  compensation.  But  where 
such  payment  is  not  made,  the  very  serious  question  of  what 
constitutes  a  securing  of  such  compensation  to  the  owner, 
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arises.  In  the  case  of  taking  by  quasi-public  corporations 
under  the  authority  of  this  state,  it  is  invariably  required  that 
the  corporation  shall  give  such  security  for  the  payment  of 
such  compensation  as  the  courts  may  order.  In  the  case  of 
taking  by  the  state  for  its  own  purposes,  the  law  will  require 
that  such  compensation  as  may  be  determined  just  by  the 
courts,  shall  be  secured  by  a  definite  appropriation  for 
that  purpose,  provided  for  in  the  act  under  which  the  con- 
demnation is  made.  As  was  well  said  in  the  case  of  Blood- 
good  V.  Mohawk  &  Hudson  Railroad  Company,  18  Wendell, 
1,  on  page  17,  where  the  opinion  was  written  by  Chancellor 
Walworth,  'I  hold  that  before  the  legislatiu-e  can  authorize 
the  agents  of  the  state  and  others  to  enter  upon  and  occupy 
or  destroy  or  materially  injure  the  private  property  of  an 
individual,  except  in  Cases  of  actual  necessity  which  will 
not  admit  any  delay,  an  adequate  and  certain  remedy  must 
be  provided  whereby  the  owner  of  such  property  may  compel 
the  payment  of  damages  or  compensation,  and  that  he  is  not 
bound  to  trust  to  the  justice  of  the  government  to  make 
provision  for  such  compensation  by  future  legislation. 
It  was  certainly  not  the  intention  of  the  framers  of  the  con- 
stitution to  authorize  the  property  of  a  citizen  to  be  taken 
and  actually  appropriated  to  the  use  of  the  public,  and  then 
to  compel  him  to  trust  to  the  future  justice  of  the  legislature 
to  provide  him  a  compensation  therefor.  The  compensa- 
tion must  be  either  ascertained  and  paid  to  him  before  his 
property  is  thus  appropriated  or  an  appropriate  remedy  must 
be  provided  and  upon  an  adequate  fund,  whereby  he  may 
obtain  such  compensation  through  the  medium  of  the  courts 
of  justice,  if  those  whose  duty  it  is  to  make  such  compensa- 
tion refuse  to  do  so.  He  has  no  such  remedy,  however, 
against  the  legislature  to  compel  the  passage  of  the  necessary 
laws  to  ascertain  the  amount  of  compensation  he  is  to  receive 
or  the  fund  out  of  which  he  is  to  be  paid.' 

"In  Haverhill  Bridge  v.  County  Commissioners,  103  Mass., 
124,  the  court  said:  'The  act  granting  the  power  must 
provide  for  the  compensation  and  a  ready  means  of  ascer- 
taining the  amount.    Payment  need  not  precede  the  seizure, 
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but  the  means  of  securing  indemnity  must  be  such  that  the 
owner  will  be  put  to  no  risk  or  unreasonable  delay.  If  the 
statute  .  .  .  gives  only  the  right  of  action  against 
certain  towns  .  .  .  with  no  process  pointed  out  by 
which  the  right  may  be  enforced  without  unreasonable 
delay,  there  would  be  force  in  the  objection  now  urged  against 
it  on  constitutional  grounds.' 

"In  Sage  v.  City  of  Brooklyn,  89  N.  Y.,  189-198,  it  is 
said  that '  Unless  the  statute  imposes  the  primary  or  ultimate 
duty  of  paying  for  the  land,  it  cannot  be  implied  from  the 
mere  taking  of  the  same  for  a  park.  The  authority  to  take 
and  the  duty  of  the  corporation  to  pay  for  the  land  taken 
depend  upon  positive  law.  The  authority  to  take  will  be 
ineffectual  unless  accompanied  with  proper  provisions  for 
payment,  but  the  duty  of  the  corporation  to  pay  the  land- 
owner must  be  found  in  the  affirmative  prescriptions  or 
reasonable  intendments  of  the  statute.  It  is  sufficient  if  a 
certain  and  adequate  remedy  is  provided  by  which  the 
individual  can  obtain  compensation  without  any  unreason- 
able delay.  Unless  there  is  a  certainty  that  it  will  be  paid,  or 
unless  it  is  made  a  public  charge,  so  that  it  may  be  obtained 
in  due  course  through  the  aid  of  the  courts  without  unreason- 
able delay,  there  is  no  adequate  provision  for  obtaining 
compensation.' 

"In  People  v.  Hayden,  6  Hill,  359-361,  Chief  Justice 
Nelson  said  'The  settled  doctrine,  even  as  it  respects  the 
state  itself,  is  that,  at  least,  certain  and  ample  provision 
must  be  first  made  by  law  (except  in  cases  of  public  emer- 
gency), so  that  the  owner  can  coerce  payment  through  the 
judicial  tribunals  or  otherwise,  without  any  unreasonable  or 
unnecessary  delay.' 

"In  Connecticut  River  Railroad  v.  County  Commissioners, 
127  Mass.  50,  it  was  held  by  Chief  Justice  Gray  that  the 
statute  which  provided  that  land  taken  for  the  Union 
Passenger  Station  should  be  paid  for  from  the  earnings  of  the 
Troy  &  Greenfield  Railroad  and  Hoosac  Tunnel  (owned  by  the 
state)  was  unconstitutional,  and  the  taking  under  that  act 
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was  void,  for  want  of  any  provision  for  adequate  and  certain 
compensation  to  the  owner;  although  it  was  admitted  by  the 
parties  that  the  earnings  of  said  railroad  and  tunnel  would 
probably  be  sufficient  to  meet  and  extinguish  all  claims  for 
damages  for  the  lands  so  taken.  The  court  holding  that  such 
fact  'falls  short  of  satisfying  the  requirement  of  the  constitu- 
tion that  the  owner  of  property  taken  for  the  use  of  the  public 
shall  have  a  prompt  and  certain  compensation,  without 
being  subject  to  any  risk  or  unreasonable  delay.' 

"In  the  section  of  the  act  which  is  under  consideration, 
in  the  case  at  bar,  no  provision  is  made  for  'adequate  com- 
pensation.' The  language  of  the  section  is  such  that  there 
is  no  certainty  of  the  compensation  ascertained  ever  being 
paid,  and  no  means  are  provided  by  which  a  person,  whose 
land  is  taken  under  the  act,  can  secure  his  compensation  by 
judicial  process,  nor  is  there  any  provision  against  unreason- 
able delay  in  his  obtaining  such  compensation.  The  mere 
provision  that  an  execution  shall  issue  upon  a  judgment  is  in 
itself  of  no  value,  as  an  execution  cannot  be  enforced  against 
the  state.  A  mere  provision  that,  'such  execution  shall  be 
paid  forthwith  by  the  general  treasurer  out  of  any  funds 
available  therefor,'  is  of  no  value,  as  no  funds  available  there- 
for have  been  provided  by  the  act.  The  general  treasurer 
is  authoriz€ld  by  law  to  pay  out  the  State's  funds  only  when 
the  same  are  appropriated. 

"See  General  Laws  of  Rhode  Island,  Chapter  43,  Sections 
4  and  10.  The  latter  of  these  sections  is  as  follows:  'He 
shall  pay  from  the  state  treasury  money  for  the  principal  of 
and  interest  on  the  bonded  debt,  on  the  order  of  the  state 
auditor,  and  for  lawful  orders  on  him  of  the  governor  or  of  the 
state  auditor,  and  for  no  other  piu'pose,  but  no  money  shall  be 
paid  therefrom,  unless  the  same  shall  have  been  appro- 
priated to  the  purposes  for  which  it  is  to  be  paid.' 

"And  the  custom  and  practice  of  the  general. assembly  of 
this  state  is  and  has  been,  even  in  the  case  of  resolutions,  to 
provide  for  payment,  either  by  directly  appropriating  a  spe- 
cific sum  therefor,  or,  as  in  certain  resolutions,  'the  money 
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necessary  to  pay  the  expenses  thereof  is  hereby  appropriated 
out  of  any  moi^ey  in  the  treasury  not  otherwise  appro- 
priated/ 

"The  words  'out  of  any  funds  available  therefor,'  as 
used  in  this  act,  are  certainly  not  words  of  common  usage  in 
the  legislature  of  this  state.  They  are  certainly  not  the 
words  which  the  General  Assembly  of  this  state  has  been 
accustomed  to  use  in  making  appropriations.  On  the  other 
hand,  their  use  implies  that  the  legislature  had  in  mind  that 
an  appropriation  would  be  necessary  for  the  payment  of  the 
lands  taken  under  the  provisions  of  the  act.  But,  as  the 
act  stands,  there  is  no  provision  contained  in  it  making  an 
appropriation  such  as  is  required  by  law  to  be  made  in  order 
that  the  general  treasurer  may  lawfully  pay  out  the  funds  of 
the  state  in  his  hands. 

"If  an  execution  or  any  other  kind  of  an  order  should 
be  presented  to  the  general  treasurer  in  pursuance  of  the 
provisions  of  this  act,  could  he  lawfully  say  that  there  were 
any  funds  in  his  possession  available  for  the  pajrment  thereof? 
To  what  appropriation  would  he  charge  the  payment  if  he 
made  the  same;  he  being  required  by  Section  seven  of  said 
Chapter  forty-three  of  the  General  Laws  to  keep  an  account 
with  each  appropriation  made? 

"If,  in  accordance  with  this  view,  there  is  no  appropria- 
tion for  the  payment  of  the  lands  taken  under  the  act,  there 
has  certainly  been  no  fulfillment  of  the  requirements  of  the 
constitution  as  interpreted  by  the  authorities  hereinabove 
cited.  For  these  reasons  the  complainant  says  that  the  act 
is  unconstitutional  and,  therefore,  void." 

We  see  no  reason  for  dissenting  from  the  doctrine  set  forth 
in  the  cases  cited  in  the  foregoing  argument;  on  the  contrary, 
we  heartily  concur  in  the  views  therein  expressed,  but  in  our 
opinion  they  do  not  apply  to  the  statute  under  consideration. 
It  is  undoubtedly  true  that  statutes  which  authorize  a 
taking  must  also  provide  for  compensation.  Lewis  Em. 
Dom.  §  452 — "Statutes  which  provide  for  a  condemnation  of 
private  property,  and  fail  to  provide  compensation  therefor, 
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have  sometimes  been  spoken  of  as  void.  This  is  probably, 
however,  a  mere  inadvertence  of  expression.  Such  acts 
would  simply  be  inoperative  so  far  as  the  power  to  condemn 
property  is  concerned,  but  might  be  carried  into  execution 
by  the  purchase  of  the  requisite  property,  or  aided  by  a 
subsequent  act  supplying  the  defect.  Proceedings  imder 
such  an  act  to  take  property  in  invitum  will  be  quashed  or 
set  aside  on  motion,  and  any  interference  with  property 
thereimder  may  be  enjoined."  However,  a  distinction  is 
(4)  recognized  between  a  taking  by  the  public  and  by  private 
parties.  Ibid,  §  457:.  "As  a  general  rule,  the  courts  which 
hold  that  compensation  need  not  precede  occupation  also 
hold  that  some  provision  must  be  made  for  compensation 
whereby  the  owner  will  certainly  obtain  it,  and  that  it  is  not 
enough  that  the  law  provides  a  mode  for  ascertaining  the 
amoimt  of  compensation  and  imposes,  on  the  party  taking, 
the  duty  of  making  pajrment.  A  distinction  is  usually  made 
by  such  courts  between  a  taking  by  the  public,  that  is  by  the 
State  or  public  corporations,  and  a  taking  by  private  cor- 
porations or  individuals.  In  the  former  case,  the  compensa- 
tion is  a  public  charge,  the  good  faith  of  the  pubUc  is  pledged 
for  its  pajrment,  and  all  the  resources  of  taxation  may  be 
employed  in  raising  the  amount." 

"If  the  power  of  eminent  domain  is  exercised  for  the 
benefit  of  the  State  or  one  of  its  municipalities,  it  is  not 
essential  that  payment  should  first  be  provided,  for  it  is 
supposed  that  the  public  faith  is  a  sufficient  pledge  and 
guaranty  for  the  pajrment  of  what  is  awarded.  But  in  this 
case,  the  law  must  provide  a  means  of  making  his  claim 
effective  against  the  State  or  the  municipality,  which  shall  be 
adequate  and  certain,  and  which  may  be  initiated  by  the 
property  owner  himself  at  his  own  discretion."  Black's 
Const.  Law,  second  ed.  p.  425,  and  cases  cited. 

In  the  case  of  Talbot  et  al.  v.  Hudson  et  als.,  16  Gray, 
417  (1860),  a  legislative  act  provided  that  a  tract  of  over- 
flowed land  situated  in  different  towns  and  owned  by  a  large 
number  of  persons  might  be  redeemed  by  the  removal  of  the 
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dam  by  public  officers  and  ^'compensation  paid  out  of  the 
treasiuy  of  the  Commonwealth"  to  persons  whose  property 
was  injured  on  a  warrant  drawn  by  the  governor. 

The  constitutionality  of  the  act  was  attacked  on  the 
ground  that  it  contained  ''no  reasonable,  certain  and  ade- 
quate provision  for  compensation  to  those  whose  property 
may  be  taken  and  appropriated  in  carrying  out  the  purposes 
of  the  act."  The  act  was  held  constitutional  in  an  able 
opinion  by  Bigelow,  C.  J.,  who  said  at  p.  431:  "By  the 
third  section  of  the  act,  it  is  provided  that  the  damages  which 
may  be  recovered  on  due  proceedings  had  by  the  parties 
injured  shall  be  paid  out  of  the  treasury  of  the  Common- 
wealth, and  the  governor  is  authorized  to  draw  Ms  warrant 
therefor.  This  is  clearly  an  appropriation  of  so  much  money 
as  may  be  necessary  to  pay  the  damages  which  may  be 
assessed  imder  the  act.  The  provision  could  not  be  more 
explicit  or  definite  as  to  the  amount  appropriated.  Until 
the  damages  are  ascertained,  and  adjudicated,  the  sum  which 
will  be  required  to  pay  them  is  necessarily  uncertain.  There 
is  no  provision  of  law,  which  makes  it  requisite  to  the  validity 
of  an  appropriation  from  the  treasury  of  the  Commonwealth 
that  a  specific  sum  should  be  named  and  set  apart  as  a  f imd 
to  meet  a  particular  exigency.  It  is  sufficient  if  by  an  act  or 
resolve  passed  during  the  same  or  preceding  political  year 
the  payment  is  authorized.  St.  1858,  C.  I.  Sees.  1,  2,  Gen. 
Sts.  C.  15,  Sees.  30,  31.  That  such  an  appropriation  affords 
a  remedy  sufficiently  adequate  and  certain  is  too  clear  to 
admit  of  doubt.  It  is  a  pledge  of  the  faith  and  credit  of  the 
Commonwealth,  made  in  the  most  solemn  and  authentic 
manner,  for  the  payment  of  the  damages  as  soon  as  they  are 
ascertained  and  liquidated  by  due  process  of  law.  Unless 
we  can  say  that  such  a  provision  affords  no  reasonable 
guaranty  that  the  persons  injured  will  receive  compensation 
we  cannot  adjudge  the  Statute  to  be  unconstitutional.  We 
certainly  cannot  assume  that  the  Commonwealth  will  not 
fulfill  its  obligations.  The  presumption  is  directly  the 
other  way.     Indeed  the  plaintiffs  do  not  aver  in  their  bill 
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that  the  damages  which  may  be  awarded  to  them  under  the 
act  will  not  be  duly  paid.  How  then  can  it  be  said  that  no 
suitable  and  adequate  provision  is  made  in  the  act  by  which 
the  plaintiffs  can  receive  the  compensation  to  which  they  may 
be  entitled?  The  answer  to  the  argmnent  that  no  process  is 
provided  by  which  the  payment  can  be  secured  and  enforced 
is,  that  no  such  provision  is  necessary  in  cases  where  the 
power  of  eminent  domain  is  exercised  immediately  by  the 
State  itself,  in  pursuance  of  a  statute  which  enacts  that  com- 
pensation is  to  be  made  by  a  warrant  drawn  by  the  governor 
of  the  Commonwealth  upon  the  public  treasury.  We  are 
bound  to  presume  that  the  chief  magistrate  of  the  State  will 
perform  his  duty  by  drawing  his  warrant  in  conformity  with 
the  requirements  of  law,  and  that  payment  of  a  pubUc  debt 
thus  treated  will  be  duly  made  in  Uke  manner  as  all  public 
dues  and  liabilities  are  paid  out  of  the  treasury  of  the  State. 
The  elementary  principle  that  the  sovereign  can  do  no  wrong 
is  the  foundation  on  which  rests  the  rule  recognized  in  our 
jurisprudence,  by  which  the  State  is  exempted  from  being 
subject  to  process  at  the  suit  of  a  creditor.  The  presump- 
tion of  law  is  that  the  State  will  keep  its  faith  inviolate  and 
honestly  fulfill  all  its  obligations." 

The  provisions  in  the  present  act  under  consideration  are 
that,  in  case  of  the  agreement  of  a  party  with  the  executive 
committee  of  the  commission  for  the  price  or  value  of  the 
land  or  interest  therein  taken,  the  same  shall  be  paid  to  him 
forthwith,  upon  the  order  of  said  executive  committee,  by  the 
general  treasurer,  out  of  any  fimds  available  therefor.  In 
case  of  inability  to  so  agree  ample  provision  is  made  for  the 
assessment  of  damages  by  a  jury,  with  every  right  preserved 
and  upon  the  recovery  of  final  judgment  (against  said  com- 
mission as  appears  in  sec.  3),  execution  shall  be  issued  therefor 
and  shall  be  forthwith  paid  by  the  general  treasurer  out  of 
any  funds  available  therefor.  Section  3  permits  the  owner 
or  person  interested  who  fails  to  receive  personal  notice 
to  file  his  petition  within  one  year  provided  such  person  had 
no  actual  knowledge  of  the  taking  in  time  to  file  his  petition^ 
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and  provided  the  state  shall  not  have  paid  any  other  person, 
or  be  liable  to  pay  for  the  same  under  any  judgment  rendered, 
under  the  provisions  of  the  act.  Can  it  be  said  that  these 
provisions  do  not  impose  an  obligation  on  the  state?  We 
think  not.  We  cannot  assume  that  the  legislature  intended 
to  play  fast  and  loose  with  the  owners  of  the  land  described 
in  the  act,  or  that  it  was  the  intention  to  let  the  appro- 
priations necessary  to  meet  the  expenses  accruing  thereimder 
be  made  the  subject  of  future  legislation.  The  language 
employed,  while  it  may  be  unusual,  is  amply  sufficient  for  the 
piu-pose.  When  the  amount  has  been  ascertained  by  agree- 
ment vouched  for  by  an  order,  or  by  judgment  verified  by 
execution,  the  amount  so  established  shall  be  forthwith  paid 
by  the  general  treasurer.  If  the  act  had  stopped  there  the 
faith  and  credit  of  the  state  would  have  been  sufficiently 
pledged  without  more.  But  the  General  Assembly  saw  fit 
to  anticipate  and  reply  to  a  question  that  might  be  asked  by 
the  general  treasurer,  viz.,  out  of  what  fund?  The  answer 
given  by  the  act  is :  "  Out  of  any  funds  available  therefor," 
It  is  manifest  that  money  in  the  treasury  otherwise  appro- 
priated would  not  be  available  for  this  purpose,  and  con- 
versely, any  money  in  the  state  treasury  not  otherwise 
appropriated  would  be  available  therefor.  Accordingly 
we  are  of  the  opinion  that  the  language  employed  in  the  act 
constitutes  not  only  a  direction  to  the  state  treasurer  to 
forthwith  pay  the  amount  ascertained  to  be  due,  under  the 
provisions  of  and  in  the  manner  required  by  the  act,  out  of 
any  money  in  the  state  treasury  not  otherwise  appro- 
priated, but  also  amounts  to  an  appropriation  of  such  money 
for  that  purpose,  inasmuch  as  it  subjects  the  same  to  that 
use.  We  are  therefore  of  the  opinion  that  the  statute  under 
consideration  contains  ample  provisions  for  the  prompt  pay- 
ment of  just  and  adequate  compensation,  for  land  taken 
thereunder,  to  the  persons  entitled  to  the  same,  and  find  that 
the  said  act  does  not  violate  the  requirements  of  the  Constitu- 
tion of  Rhode  Island,  Art.  I,  sec.  16. 
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Having  heard  and  determined  the  constitutional  questions 
certified  to  us,  the  papers  in  the  case  with  our  decision  cer- 
tified thereon  will  be  remitted  to  the  Superior  Court  for 
further  proceedings. 

Henry  W.  Hayes,  Frank  T.  Easton,  for  complainants. 

Harry  P.  Cross,  Assistant  Attorney  Generaly  for  respondents. 


William  B.  Greenough,  Atty.  Gen.  ex  reh  Board  op  Can- 
vassers AND  Registration  op  Pawtucket,  et  als. 

march  15,  1912. 
Present:    Dubois,  C.  J.,  Johnson,  Parkhurst,  and  Sweet  land,  J  J. 

(1)     Taxation,    Notice. 

A  notice  given  by  assessors  of  tax^,  under  the  statute,  stating  that  June  19, 
at  5  P.  M.,  had  been  selected  for  the  assessment  of  a  tax,  and  that  they  would 
be  in  session  from  June  20th  to  June  30th  to  receive  accounts  of  ratable 
estates  and  that  all  real  and  personal  estate  would  be  taxed  to  the  persons 
owning  or  holding  the  same  at  5  P.  M.,  June  19th,  is  sufficiently  definite. 

(f)     TaaxUion.    Distinguishing  Those  Who  Render  Accounts. 

Gen.  Laws,  1909,  cap.  58,  §  8,  requires  assessors  of  taxes  in  their  assessment 
list  to  distinguish  those  who  give  an  account  from  those  who  do  not. 

Held,  on  petition  for  certiorari  attacking  the  regularity  of  an  assessment,  that 
as  it  did  not  appear  by  the  petition  that  any  person  rendered  an  account, 
the  objection  that  the  assessors  had  not  so  distinguished  as  required  by  stat- 
ute, was  without  merit. 

(5)     Taxation.    Description  of  Property.    Assessment. 

On  a  petition  for  certiorari  at  the  relation  of  a  tax  payer  against  tax  assessors, 
board  of  canvassers  and  city  treasurer,  objecting  to  placing  certain  names 
assessed  for  personal  property,  on  the  voting  list,  on  account  of  illegal  assess- 
ment, objections  that  the  property  was  not  described  or  specified  so  that  it 
could  be  levied  upon  and  sold  in  default  of  payment  of  the  tax,  will  not  be 
considered,  the  proceeding  not  being  brought  by  a  person  against  whom  a 
tax  had  been  assessed,  for  the  purpose  of  objecting  to  the  legality  of  such 
assessment,  and  the  collector  of  taxes  making  no  complaint  that  he  could  not 
properly  perform  his  duties. 

(4)    Description  of  Personal  Property.     Taxation, 

Objection  to  a  tax  assessment  that  the  personal  property  was  not  described, 
located  or  named,  and  hence  could  not  be  levied  upon,  while  the  real  estate 
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was  described  and  could  be  located  and  levied  upon,  therefore  discriminating 
between  the  classes  of  property,  is  without  merit,  since  the  injury,  if  there 
be  any,  is  due  to  the  inherent  difference  between  the  classes  of  property  and 
cannot  be  attributed  to  the  assessors. 
The  taxing  of  personal  property  does  not  operate  to  immobilize  it. 

(5)  Taxation,  Assessors  of  Taxes.  Presumption  in  Favor  of  Proper  Per* 
formance  of  Acts, 

Assessors  of  taxes  are  entitled  to  the  presumption  that  their  official  acts  were 
.properly  performed  until  the  contrary  is  proved;  hence  the  court  cannot 
infer  because  a  large  number  of  persons  have  been  assessed  for  the  same 
particular  sum,  that  the  assessors  used  no  lawful  method  to  ascertain  what 
property  the  persons  owned,  but  merely  assessed  them  to  enable  them  to 
vote.    The  presumption  of  innocence  is  sufficient  in  the  premises. 

Certiorari.     Heard  on  motion  to  dismiss,  and  granted. 

Dubois,  C.  J.  This  is  a  petition  for  a  writ  of  certiorari, 
which  reads  as  follows : 

"WiUiam  B.  Greenough,  Attorney  General,  in  behalf  of 
the  inhabitants  and  tax  payers  of  the  city  of  Pawtucket, 
respectfully  shows  and  represents  as  follows:  Upon  the 
relation  of  Hugh  J.  Carroll  of  said  Pawtucket: 
''I  .  .  .  That  Hiram  C.  Jenks,  Henri  L'Hereux  and 
Richard  M.  Browning  of  Pawtucket  in  the  county  of  Provi- 
dence in  said  state,  are  the  members  of  and  compose  the 
Board  of  Canvassers  and  Registration  of  said  Pawtucket; 
and  that  Frederick  G.  Daniels,  Charles  M.  Read  and  Charles 
R.  Bucklin  are  the  members  of  and  compose  the  Board  of 
Assessors  of  Taxes  of  said  Pawtucket;  and  that  J.  Ellis 
White  is  the  City  Treasurer  and  Collector  of  Taxes  of  said 
Pawtucket. 

''II.  .  .  .  That  Section  2,  Article  II,  of  the  Constitu- 
tion relating  to  the  qualification  of  so-called  Personal 
Property  voters,  reads  as  follows: 

"  'Every  male  citizen  of  the  United  States  of  the  age  of  21 
years  .  .  .  shall  have  the  right  to  vote  in  the  election 
of  all  civil  officers  and  on  all  questions  in  all  legally  organized 
town  or  ward  meetings:  Provided^  that  no  person  shall  at 
any  time  be  allowed  to  vote  in  the  election  of  the  city  coimcil 
of  any  city,  or  upon  any  proposition  to  impose  a  tax,  or  for 
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the  expenditure  of  money  in  any  town  or  city,  unless  he  shall, 

within  one  year  next  preceding  have  paid  a  tax  assessed  upon 

his  property  valued  at  least  at  one  hundred  and  thirty-four 

dollars.' 

''III.      .      .      .     Section  9,   Chapter  57,   General  Laws, 

provides  as  follows : 

"  '  All  ratable  personal  property  shall  be  taxed  to  the  owner 
thereof  in  the  town  in  which  the  owner  shall  have  had  hi^ 
actual  place  of  residence  .  .  .  except  as  provided  in  the 
following  clauses  of  this  section.' 

and  yoiu"  relator  shows  that,  in  said  clauses,  special  mention 
is  made,  and  descriptions  given,  of  the  various  kinds  of 
things  which  are  under  certain  conditions  deemed  to  be 
personal  property. 

"  IV.  .  .  .  Section  10  of  said  Chapter  57  states  in  detail 
what  shall  be  deemed  to  be  personal  property,  to  wit: — 

"  'Personal  property  for  the  purpose  of  taxation  shall  be 
deemed  to  include  all  Goods,  Chattels,  Debts  due  from  sol- 
vent persons.  Money,  Effects,  wherever  they  may  be,  all 
Ships  and  Vessels  at  home  or  abroad,  all  Stocks  and  Secu- 
rities, Shares  in  any  Bank,  or  Banking  Institution;  in  any 
Turnpike,  Bridge  or  other  Corporation,  within  or  without 
the  state,  except  such  as  are  exempt  from  taxation,  etc' 
"V.  .  .  .  Section  6,  Chapter  58,  General  Laws,  requires 
assessors  of  taxes  to  give  notice  of  the  time,  etc.,  of  assessing 
the  taxes,  and  provides  as  follows: 

"  'Such  notice  shall  require  every  person  and  body  cor- 
porate liable  to  taxation  to  bring  in  to  the  assessors  a  true 
and  exact  account  of  all  his  ratable  estate,  DESCRIBING 
AND  SPECIFYING  the  value  of  EVERY  PARCEL  of  his 
real  and  PERSONAL  estate  at  such  time  as  they  may  pre- 
scribe.' 

A  copy  of  the  notice  issued  by  said  Assessors  for  the  year 
A.  D.  1911  is  herewith  filed,  marked  Petitioner's  Exhibit 
No.  1. 

"VI.  .  .  .  Section  8  of  said  Chapter  58  provides  as 
follows: 
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''  'The  assessors  shall  make  a  list  containmg  the  full, 
true  and  fair  cash  value  of  all  the  ratable  estate  in  the  town, 
placing  real  and  personal  estate  in  separate  columns,  and 
DISTINGUISHING  those  who  give  an  account  from  those 
who  do  not,  and  shall  apportion  the  tax  accordingly.' 
''VII.  .  .  .  Chapter  60  of  the  General  Laws  provides 
for  the  collecting  of  taxes,  and  Section  19  of  said  chapter 
authorizes  the  collector  to  distrain  the  personal  property 
taxed,  Sections  21,  22,  23,  24  and  25  of  the  same  chapter 
provide  for  the  levy  upon,  the  advertisement  of,  and  the  sale 
of,  such  personal  property. 

"VIII.  .  .  .  Section  16  of  Chapter  7  of  the  General 
Laws,  as  amended  by  Section  1  of  Chapter  640,  Public  Laws, 
August,  1910,  requires  Boards  of  Canvassers  to  'annually 
place  upon  the  voting  lists  the  names  of  persons  who  have 
previously  been  upon  the  voting  lists  .  .  .  against  whom 
a  property  tax  of  one  dollar  or  upwards  shall  have  been 
assessed.'  And  Section  18  of  said  Chapter  7,  as  amended 
by  said  Chapter  640  requires  the  assessors  of  Providence  and 
Pawtucket  .  .  .  'annually  on  or  before  the  15  days  of 
September  (to)  deliver  to  the  Board  of  Canvassers  and 
Registration  of  their  respective  cities  a  copy  of  the  tax 
assessment  of  said  city'  with  the  street  address  of  such 
persons  as  are  assessed. 

"And  Section  2  of  Chapter  640,  Public  Laws,  amends 
Section  1  of  Chapter  8,  General  Laws,  second  clause,  so  that 
boards  of  canvassers  are  required  to  make  a  preliminary 
canvass  on  the  Tuesday  next  after  the  first  Monday  of 
September  each  year,  making  out  a  correct  alphabetical 
list  of  Personal  Property  Voters,  and  Assembly  District 
lists. 

"IX.  .  .  .  Yoiu"  relator  further  represents  and  shows 
that,  when  said  names  of  persons  assessed  for  personal 
property  are  placed  on  said  voting  lists  in  the  city  of  Paw- 
tucket, and  before  the  time  when  their  taxes  must  be  paid  to 
qualify  them  as  voters,  such  persons*  (are  thereby)  enabled  to 
participate  in  the  caucuses  for  the  nomination  of  aldermen 
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itnd  conncilmen  in  said  city;  and,  if  the  tax  assessed  against 
them  is  paid,  whether  such  persons  actually  own  the  property 
iissessed,  or  not,  such  persons  become  personal  property 
voters  on  such  voting  lists  and  will,  \mless  prevented  by  this 
court,  have,  or  claim  to  have,  a  right  to  vote  in  the  election 
of  the  city  council  of  said  city  of  Pawtucket. 
"X.  .  •  .  And  your  relator  further  shows  that  said 
assessors  of  taxes  of  Pawtucket  have  made  their  assessment 
for  the  year  A.  D.  1911,  and,  in  making  said  assessment,  have 
.assessed  an  exceedingly  large  number  of  persons  exactly 
alike,  to  wit:  for  two  hundred  dollars  of  personal  property, 
to  wit:  more  than  twenty-one  hundred  persons,  to  wit  2168, 
and  have  also  assessed  another  large  number  of  persons  for  the 
exact  sum  of  one  hundred  and  forty  dollars,  personal  prop- 
erty, to  wit:  544  persons;  and  have  certified  and  delivered 
to  the  said  board  of  canvassers  and  registration  of  Pawtucket 
lists  of  the  names  of  said  persons,  to  wit:  2712  names;  and 
said  board  of  canvassers  and  registration  has  placed  said 
names  upon  the  voting  lists  of  the  several  wards  of  said 
Pawtucket,  so  that  said  persons  may  vote  in  said  caucuses, 
and  the  election  of  the  city  council  of  said  Pawtucket,  at  the 
election  to  be  held  on  the  7th  day  of  November,  A.  D.  1911. 
"A  copy  of  said  lists  for  said  wards  is  herewith  filed, 
marked  Petitioner's  Exhibit  No.  2a,  2b,  2c,  2d,  2e,  2f. 
''XI.  .  .  .  And  your  relator  further  represents  and 
shows  that  said  assessors  have  not  distinguished  on  their 
said  lists  of  assessments  those  who  have  rendered  an  account 
of  their  personal  property  from  those  who  have  not;  and  said 
assessment  does  not  show  in  any  manner  or  form  what  said 
personal  property  so  assessed  against  said  persons  consists 
of;  or  whether  the  same  is  for  'Goods,  Chattels,  Debts  due 
from  solvent  persons,  money,  effects,  Ships  or  Vessels,  at 
home  or  abroad,  Stocks,  Securities,  Shares  in  any  Bank  or 
Banking  Institution  or  in  any  Turnpike,  Bridge  or  other 
corporation  within  or  without  the  state.'  Said  personal  prop- 
erty is  not  described  or  specified  and  the  collector  of  taxes 
cannot  levy  upon,  advertise  and  sell  the  same  in  default  of 
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the  payment  of  such  tax,  while  the  real  estate  assessed  can  be 
located  and  levied  upon. 

"XII.  .  .  .  And  your  petitioner  tother  represents  and 
shows  that  the  notice  of  assessment  given  by  said  assessors 
recites  that  said  tax  was  ordered  to  be  levied  for  the  19th 
day  of  June,  A.  D.  1911,  and  that  it  was  to  be  assessed  by 
them  on  said  date;  also  that  said  assessors  should  be  in 
session  daily  from  the  20th  to  the  30th  days  of  June,  A.  D. 
1911,  inclusive  to  receive  tte  accounts  brought  in  by  tax 
payers.  The  following  is  that  part  of  said  notice  requiring 
tax  payers  to  bring  their  accounts : 

"  'Now,  therefore,  notice  is  hereby  given  that  in  accord- 
ance  with  said  resolution  (of  the  city  council  ordering  said 
tax)  and  in  conformity  with  the  law  in  relation  to  the  assess- 
ment of  taxes,  every  person,  co-partnership  and  body  cor- 
porate liable  to  taxation  is  required  to  bring  in  to  the  asses- 
sors of  taxes  a  true  and  exact  account  of  all  his  or  their 
ratable  estate,  describing  and  specifying  the  value  of  every 
parcel  of  his  or  their  real  and  personal  estate.' 

"And,  your  petitioner  shows  that  said  notice,  while  allow- 
ing said  tax  payers  to  bring  in  said  accounts  from  the  20th  to 
the  30th  days  of  June,  A.  D.  1911,  does  not  specify  the  day  or 
time  upon  which,  or  as  of  which,  said  tax  payers  shall  value 
their  real  and  personal  estate,  id  est.  whether  it  shall  be  said 
19th  day  of  June,  A.  D.  1911,  or  any  of  the  days  thereafter 
up  to  and  including  the  30th  day  of  June,  A.  D.  1911. 
"XIII.  .  .  .  And  your  petitioner  further  shows  that 
said  J.  Ellis  White,  City  Treasurer  and  Collector  of  Taxes  of 
said  Pawtucket,  is  about  to  proceed  in  the  collection  of 
said  taxes. 

"XIV.  .  .  .  And  yoiu"  petitioner  represents  and  shows 
that  a  protest  against  placing  the  names  of  said  persons  so  as 
aforesaid  assessed  for  personal  property,  was,  on  the  28th 
day  of  August,  A.  D.  1911,  filed  with  said  Board  of  Can- 
vassers and  Registration  of  Pawtucket  by  Hugh  J.  Carroll,  a 
citizen  and  tax  payer  of  said  Pawtucket,  a  copy  of  which  is 
herewith  filed,  marked  Petitioner's  Exhibit  No.  3. 
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''All  of  which  acts  of  said  assessors  of  taxes  and  of  said 
board  of  canvassers  and  registration  are  of  record  and  fully 
appear  in  the  records  to  be  adduced  and  exhibited  herein. 

"Your  petitioner  therefore  represents  and  shows  that  said 
assessors  of  taxes  had  no  jurisdiction  to  assess  said  persons 
for  personal  property  in  manner  and  form  as  hereinbefore  set 
forth;  and  that  said  board  of  canvassers  and  registration  had 
no  jurisdiction  to  place  said  names  of  said  personal  property 
taxpayers  on  said  voting  lists;  and  the  acts  of  said  assessors 
of  taxes  and  the  records  thereof,  and  the  said  acts  of  said 
board  of  canvassers  and  registration  and  the  records  thereof 
are  erroneous  and  illegal  in  the  several  particulars  and  for  the 
several  reasons  which  are  recited  and  annexed  to  this  petition 
and  made  a  part  hereof,  upon  which  yoiu*  petitioner  will 
rely  for  its  support. 

''Wherefore  your  petitioner  prays  this  honorable  court  to 
issue  its  writ  of  certiorari  ordering  said  Assessors  of  taxes 
and  said  board  of  canvassers  and  registration  severally  to 
certify  their  several  records  relative  to  the  assessment  of 
said  personal  property  taxes,  and  relative  to  the  placing  of 
said  names  set  forth  in  Relator's  Exhibit  No.  2,  on  said 
voting  lists,  that  they  may  be  presented  to  this  Court;  to  the 
end  that  the  same,  or  so  much  thereof  as  may  be  illegal  may 
be  quashed. 

"And  yoiu"  petitioner  also  prays  that  said  J.  Ellis  White, 
city  treasurer  and  collector  of  taxes,  be  ordered  to  produce  to 
this  court  any  tax  roll  and  records  for  the  year  A.  D.  1911, 
that  may  have  been  placed  in  his  hands  relating  to  said  assess- 
ment for  the  year  A.  D.  1911,  to  the  same  end. 

'And  your  petitioner  further  prays  that  a  citation  issue 
to  said  assessors  of  taxes  and  to  said  board  of  canvassers  and 
registration  and  to  said  White,  commanding  them  to  appear 
and  show  cause,  if  any  they  have,  why  said  writ  shall  not 
issue. 

"Wm.  B.  Greenough, 

"  Attorney  GeneraV* 
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"CAUSES  OF  ERROR. 

"I,  .  .  .  Because  the  notice  of  said  Assessors  of  taxes 
requiring  accounts  to  be  brought  in  is  not  definite  as  to 
whether  said  accounts  should  contain  a  statement  of  the 
ratable  estate  owned  on  any  certain  day  excepting  the  day  on 
which  such  accounts  are  brought  in  between  the  20th  and  the 
30th  days  of  June,  inclusive. 

"11.  .  .  .  Because  said  notice  permits  different  persons 
to  return  their  accounts  on  different  days  and  to  place  values 
thereon  on  different  days.  A  person  owning  property  on 
the  19th  of  June  may  sell  the  same  before  the  30th  of  Jime 
and,  on  that  last  day  bring  in  his  account  showing  that  he 
has  disposed  of  it. 

"III.  .  .  .  Because  the  records  of  said  assessors  do  not 
distinguish  those  who  have  made  returns  from  those  who 
have  not. 

"IV.  •  .  .  Because  said  records  do  not  describe  or 
specify  the  kind,  nature  or  species  of  the  personal  property 
which  has  been  assessed  against  the  persons  named  in  the 
exhibits  filed. 

"V.  .  .  .  Because  the  records  of  said  assessment  of  said 
personal  property  not  having  described  the  same  so  as  to  be 
capable  of  identification,  the  collector  of  taxes  cannot  dis- 
train the  same,  nor  levy  upon  the  same;  nor  can  the  owner 
or  a  purchaser  tell  what  is  to  be  sold. 

"VI.  .  .  .  Because  said  assessors  and  their  records  dis- 
criminate between  real  estate  and  personal  property  owners 
in  this,  that  the  personal  property  assessed  against  said 
persons  has  not  been  described,  located  or  named,  and,  hence, 
cannot  be  levied  on  for  sale,  while  the  real  estate  assessed 
has  been  described  and  can  be  located  and  levied  on  and  sold. 
Thus  compelling  real  estate  owners  to  pay  money  without 
due  process  of  law. 

"7.  .  .  .  Because  so  many  persons  aforesaid  have  been 
assessed  for  the  peculiar  and  particular  sums  of  two  hundred 
dollars  and  one  hundred  and  forty  dollars,  respectively,  it  is 


Digitized  by 


Google 


R.  I.]   Greenough  v.  Board  of  Canvassers.     567 

evident  that  said  assessors  used  no  lawful  method  to  ascer- 
tain what  property  such  persons  owned  if  any,  but  assessed 
them  so  that  they  might  be  able  to  vote  in  the  election  of  the 
city  council  of  said  Pawtucket. 

"8.  .  .  .  Because  said  board  of  canvassers  and  regis-  • 
tration  had  no  jurisdiction  to  place  the  names  of  said  persons 
so  assessed  for  two  hundred  dollars  and  one  hundred  and 
forty  dollars,  respectively,  upon  said  voting  lists,  such  persons 
not  having  been  legally  assessed  for  personal  property  owned 
by  them;  nor  for  any  personal  property. 

"H.  J.  Carroll, 
*' Sol  for  Relator. 

Upon  the  fiUng  thereof  a  citation  was  ordered  issued  to 
the  said  respondents  requiring  them  to  appear  before  the 
court  to  show  cause  why  the  prayer  of  said  petition  should 
not  be  granted.  Whereupon  the  respondents  appeared  and 
filed  the  following  motion  to  dismiss  said  petition: 

"And  now  appear  the  said  respondents  in  said  cause  and 
move  the  court  that  said  appUcation  for  writ  of  certiorari 
may  be  dismissed : 

"First:  Because  it  appears  that  the  said  notice  by 
said  Assessors  of  Taxes  requiring  accounts  to  be  brought  in  as 
set  up  in  said  application  and  the  exhibits  attached  thereto 
is  in  accordance  with  the  provisions  of  the  statutes  in  such 
cases  provided. 

"Second:  Because  said  Ust  complained  of  in  said  appU- 
cation and  so  as  aforesaid  certified  to  said  city  treasurer  is 
fully  in  accordance  with  the  provisions  of  Section  24  of 
Chapter  58  of  the  General  Laws  of  Rhode  Island. 

"Third:  Because  it  does  not  appear  in  and  by  said 
application  for  said  writ  that  any  illegal  list  other  than 
a  copy  of  the  tax  assessment  of  said  city  was  delivered  to  said 
Board  of  Canvassers  and  Registration  by  said  Tax  Assessors. 

"Fourth:  Because  it  does  not  appear  in  and  by  said 
apphcation  for  a  writ  that  said  Board  of  Assessors  have  in  any 
way  exceeded  the  jurisdiction  vested  in  them  by  the  pro- 
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visions  of  the  statute  by  anything  contained  in  said  applica- 
tion^  and  especially  in  the  provisions  of  the  tenth  paragraph 
thereof. 

"Fifth:  Because  it  does  not  appear  by  said  appli- 
cation, particularly  by  the  tenth  paragraph  thereof,  that 
said  Board  of  Canvassers  and  Registration  have  in  any  way- 
exceeded  their  authority  by  placing  any  names,  and  particu- 
larly in  placing  the  number  of  names  alleged  to  have  been 
placed  by  the  tenth  paragraph  of  said  application,  upon  the 
list  of  persons  entitled  to  vote  at  the  election  to  be  held  on 
the  7th  day  of  November,  1911." 

The  following  is  a  copy  of  the  Assessors'  notice  filed  by  the 
petitioner  and  marked  "Relator's  Exhibit  No.  1." 

"City  of  Pawtucket. 

"CITY  TAX 
"Assessors'  Notice. 

"Whereas,  the  City  Council  of  the  city  of  Pawtucket, 
by  a  joint  resolution  approved  May  15th,  A.  D.  1911,  has 
ordered  a  tax  on  the  inhabitants  and  ratable  property  in  said 
city  of  one  dollar  and  sixty-five  cents  on  each  one  hundred 
dollars  of  the  value  thereof  to  be  assessed  and  apportioned 
on  the  nineteenth  day  of  June,  A.  D.  1911,  at  5:00  o'clock 
p.  m.,  and  the  undersigned  have  also  prescribed  said  time 
for  the  assessment  of  said  tax. 

"Now,  therefore,  notice  is  hereby  given  that  in  accordance 
with  said  resolution  and  in  conformity  with  the  law  in  rela- 
tion to  the  assessment  of  taxes,  every  person,  copartnership 
and  body  corporate  liable  to  taxation  is  required  to  bring  in 
to  the  Assessors  of  Taxes  a  true  and  exact  account  of  all 
his  or  their  ratable  estate,  describing  and  specifying  the 
value  of  every  parcel  of  his  or  their  real  and  personal  estate. 

"For  the  purpose  of  receiving  such  accounts  the  Board 
of  Assessors  will  be  in  session  in  their  oflBce  in  room  No.  103, 
Masonic  Temple  building,  55  High  street,  in  said  city,  daily 
from  the  twentieth  day  of  June  to  the  thirtieth  day  of  June, 


Digitized  by 


Google 


(1) 


R.  I.]       Greenough  v.  Board  of  Canvassers.  569 

A.  D.  1911,  inclusive,  Sundays  excepted,  from  2:00  o'clock 
until  5:00  o'clock  p.  m.,  except  Saturdays,  when  they  will 
be  in  session  from  9. "00  o'clock  a.  m.  until  12:00  o'clock  m. 
"General  Laws  of  Rhode  Island,  Chapter  58,  Section  7: 
"  'Every  person  bringing  in  any  such  account  shall  make 
oath  before  some  one  of  the  assessors  that  the  account  by 
him  exhibited  contains,  to  the  best  of  his  knowledge  and 
behef ,  a  true  and  full  account  and  valuation  of  all  his  ratable 
estate,  and  whoever  neglects  or  refuses  to  bring  in  such 
account  if  overtaxed,  shall  have  no  remedy  therefor. ' 

*' All  real  and  personal  estate  will  be  taxed  to  the  persons, 
copartnerships  or  bodies  corporate  who  own  or  hold  the  same 
at  5:00  o'clock  p.  m.,  on  said  nineteenth  day  of  June,  A.  D. 
1911. 

"Frederick  G.  Daniels, 
"Charles  M.  Read, 
"Charles  R.  Bucklin. 

"  Assessors  of  Taxes, 
"Pawtucket,  R.  I.,  May  15th,  1911." 

An  inspection  of  the  foregoing  discloses  the  fact  that 
in  the  preamble  thereof  pubUc  notice  is  given  that  the 
nineteenth  day  of  June,  1911,  at  5  o'clock  p.  m.,has  been 
selected  by  the  city  council  and  by  the  assessors  of  taxes  of 
said  city  as  the  day  and  hour  for  the  assessment  of  said  tax. 
Also  in  the  concluding  paragraph  of  the  notice  it  appears 
that  all  ratable  estates  will  be  taxed  to  the  persons,  copart- 
nerships or  bodies  corporate  who  own  or  hold  the  same  at 
5  o'clock  p.  m.  on  said  nineteenth  day  of  June,  1911.  There 
is  nothing  in  the  notice  that  is  ambiguous  or  doubtful.  The 
day  and  hour  are  set  forth  clearly  and  concisely  and  no  one 
would  be  likely  to  be  misled  thereby.  It  is  perfectly  apparent 
that  the  true  and  exact  accounts  of  the  ratable  estates  to  be 
brought  into  the  assessors  must  relate  to  the  nineteenth  day 
of  June,  1911,  at  5  o'clock  p.  m.  For  these  reasons  the 
first  and  second  causes  of  error  are  baseless. 

The  third  cause  of  error  is  based  upon  an  allegation  con- 
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tained  in  the  eleventh  paragraph  of  the  petition  which  is  argu- 
mentative; it  recites:  "that  said  assessors  have  not  dis- 
tinguished on  their  said  Usts  of  assessments  those  who  have 
.^  rendered  an  account  of  their  personal  property  from  those 
^'^  who  have  not."  It  nowhere  appears  in  said  petition  that 
any  person  rendered  an  accoimt  of  his  personal  property 
to  the  assessors  of  the  city  of  Pawtucket  for  the  year  1911- 
For  this  reason  the  objection  has  no  merit.  Said  paragraph 
"XI"  also  contains  the  various  criticisms  of  the  assessment 
complained  of  in  the  fourth  and  fifth  causes  of  error,  for 
example:  that  it  does  not  show  what  the  personal  property 
assessed  consists  of;  that  it  is  not  described  or  specified;  and 
that  the  collector  of  taxes  cannot  levy  upon,  advertise  and 
sell  the  same  in  default  of  the  payment  of  such  tax  while  the 
real  estate  assessed  can  be  located  and  levied  upon.  What 
the  assessment  does  not  show  is  set  forth  at  some  length,  but 

(3)  what  it  does  contain  does  not  appear.  This  is  not  a  pro- 
ceeding brought,  by  a  person  against  whom  a  personal  prop- 
erty tax  has  been  assessed,  for  the  purpose  of  objecting  to  the 
assessment  on  the  ground  of  its  illegality.  Nor  is  the  col- 
lector of  taxes  complaining  that  he  is  unable  to  identify  the 
property  and  therefore  cannot  distrain  or  levy  upon  the 
same.  For  these  reasons  the  fourth  and  fifth  causes  of 
error  have  no  validity. 

(4)  The  sixth  cause  of  error  is  founded  upon  a  supposed  dis- 
crimination created  by  the  assessors  of  taxes  between  real 
estate  and  personal  property  owners  in  favor  of  the  latter,  by 
which  real  estate  can  be  located  and  sold  for  taxes  more  read- 
ily than  personal  property,  with  the  result  that  real  estate 
owners  are  compelled  to  pay  money  without  due  process  of 
law.  One  of  the  chief  characteristics  of  real  estate  is  its 
stabihty  or  immobility,  while  that  of  personal  property  is  its 
mobihty  or  the  ease  with  which  it  may  be  delivered  or 
transported  from  one  person  or  place  to  another.  These 
fundamental  differences  cannot  be  affected  by  any  policy 
that  may  be  adopted  by  the  assessors  of  taxes  under  the 
statute  aforesaid.    The  taxing  of  personal  property  does 
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not  operate  to  immobilize  it,  and  it  may  often  happen  that 
personal  property  assessed  to  one  person  will  be  sold  and 
delivered  to  another  long  before  the  tax  assessed  upon  it  is 
due  and  payable.  So  that  no  matter  how  carefully  it  may 
have  been  described  for  the  purposes  of  identification  at  the 
time  of  the  assessment  its  absence  may  eflfectually  prevent 
the  collector  of  taxes  from  making  any  distraint  or  levy 
thereon.  The  injury,  if  any  there  be,  suffered  by  the  owners 
of  real  estate  in  consequence  of  the  inherent  diiBferences  be- 
tween the  said  estates  cannot  with  propriety  be  attributed 
to  the  assessors  of  taxes.  We  see  no  merit  in  this  claim. 
(^)  The  seventh  alleged  cause  of  error  is  based  upon  a  con- 
tention diametrically  opposed  to  the  sixth,  for  the  claim  is 
that  the  persons  therein  referred  to  were  so  assessed  in 
order  to  enable  them  to  vote,  but  as  the  right  to  vote  is 
conditioned  upon  the  payment  of  the  tax  it  is  manifest  that 
in  order  to  make  the  plan  successful  the  tax  must  be  paid  and 
in  case  of  such  payment  the  real  estate  owners  will  be  spared 
the  loss  which  the  petitioner  was  afraid  might  accrue  to  them 
in  consequence  of  the  nonpayment  of  the  tax  assessed. 
However,  it  is  not  necessary  that  the  claims  should  be  con- 
sistent. The  charge  is  that  the  assessors  used  no  lawful 
method  to  ascertain  what  property  the  persons  assessed 
owned,  if  any,  but  merely  assessed  them  in  order  to  enable 
them  to  vote  in  the  election  of  the  city  council  of  said  Paw- 
tucket.  This  is  an  inference  drawn  from  the  fact  that  so 
many  persons  have  been  assessed  for  the  pecuhar  and 
particular  sums  of  two  hundred  dollars  and  one  hundred  and 
forty  dollars,  respectively.  The  assessors  of  taxes  are  sworn 
officers  of  the  law,  and  are  entitled  to  the  presumption  that 
their  official  acts  have  been  properly  performed,  until  the 
contrary  is  proved:  *' Omnia  praesumuntur  rite  et  solenniter 
€886  acta  donee  probaturin  contrarium."  However,  no  proof  is 
offered  to  the  contrary.  In  these  circumstances,  the  maxim 
must  govern.  Furthermore,  the  presumption  of  innocence 
would  be  sufficient  in  the  premises.  These  considerations 
lead  us  to  the  conclusion  that  there  is  no  merit  in  this  claim. 
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As  the  eighth  cause  of  error,  viz.,  lack  of  jurisdiction  of 
the  board  of  canvassers  and  registration  in  the  premises, 
depends  upon  illegal  action  on  the  part  of  the  assessors  of 
taxes  in  making  the  assessment  aforesaid,  it  is  manifest  that 
if  the  action  of  the  assessors  therein  was  legal  there  is  no 
error  to  complain  of.  As  we  have  already  said  there  is 
nothing  to  overcome  the  presumption  of  legaUty  and  there- 
fore this  claim  must  fall  with  the  rest. 

The  motion  to  dismiss  is  therefore  granted. 

HiLgh  J.  Carroll,  for  petitioner. 

Edward  W.  Blodgett,  for  respondents. 

Edward  D,  Ba^sett,  of  counsel. 


George  E.  Champlin  vs.  Pawcatuck  Valley  Street 
Railway  Company. 

march  15,  1912. 
Present:    Dubois,  C.  J.,  Johnson,  and  Sweetland,  JJ. 

(/)     Negligence.    Street  Railways. 

Plaintiff  was  driving  a  cart  loaded  with  gravel,  and  met  an  automobile  on  the 
part  of  the  road  between  the  track  and  the  sidewalk.  The  automobile 
turned  to  the  right  and  ran  upon  the  sidewalk,  but  could  not  continue 
until  it  had  passed  the  cart  because  of  a  pole  in  the  sidewalk,  and  stopped 
five  or  six  feet  from  the  pole.  Plaintiff  drove  to  the  right  so  far  that  his 
off  wheels  rubbed  against  the  rail  and  his  nigh  wheels  just  cleared  the  auto- 
mobile. While  in  this  position,  imable  to  turn  from  the  track  because  of  the 
automobile,  defendant's  car  approached  from  behind,  and  the  running 
board  struck  his  forward  wheel,  throwing  plaintiff  off  and  injuring  him. 

Held,  a  verdict  for  plaintiff  on  the  above  facts  would  be  sustained. 

W    Evidence. 

Evidence  is  properly  admissible  for  the  purpose  of  expla[ining  a  statem^it 
which  otherwise  would  be  unintelligible. 

(5)    Evidence.    Striking  Out  Answer. 

Where  a  question  is  admissible,  if  the  objection  is  to  the  answer,  it  must  be 

taken  advantage  of  by  motion  to  strike  out  such  answer  and  not  under  an 

exception  to  the  question. 
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(4)    Evidence,    Res  Gestae. 

Evidence  that  the  motonnan  some  six  minutes  after  the  accident,  when  the 
car  was  at  a  standstill  and  plaintiff  had  just  been  picked  up,  in  reply  to  a 
statement  by  a  by-stander  "the  railroad  company  is  to  blame  for  this" 
said  "there  has  no  one  denied  it,  has  there''  is  adnKissible  as  part  of  the  res 
gestae. 

(6)    Evidence,    Opinion, 

An  answer  to  a  question  as  to  whether  there  was  room  for  two  teams  to  meet 
and  pass  "No,  not  without  going  on  the  sidewalk," 

Heldf  properly  admitted  since  without  knowing  the  exact  measurement, 
witness  could  answer  as  he  did,  if  he  had  knowledge  of  the  fact  as  to  the 
possibility  of  two  teams  passing  each  other  at  the  place  in  question. 

(6)  Evidence,    Res  Gestae, 

Evidence  that  the  motorman  some  three  or  four  minutes  after  an  accident 
stated  that  he  thought  he  could  pass  without  hitting  plaintiff  is  admissible 
as  part  of  the  res  gestae. 

(7)  Evidence,    Depositions.    Exceptions, 

Objection  to  a  question  asked  of  a  witness  upon  taking  depositions  must  be 
made  before  the  magistrate,  and  not  upon  the  reading  of  the  deposition  at 
the  trial. 

(8)  Evidence.    Opinion. 

Question  to  a  witness  whether  there  was  room  at  a  stated  place  where  plaintiff 
met  an  automobile  for  an  automobile  and  a  team  to  pass  in  the  travelled 
part  of  the  road,  was  properly  admitted. 

(9)  Evidence.    Res  Gestae, 

Evidence  that  the  motorman  after  an  accident  stated  that  he  was  sure  he  was 
going  to  miss  him  (plaintiff)  that  was  why  he  did  not  stop,  was  properly 
admitted  as  part  of  the  res  gestae. 

(10)  Evidence,    Damages. 

In  an  action  against  a  railway  company  for  negligence  arising  out  of  a  collision, 
evidence  of  plaintiff  as  to  his  wages  and  the  work  performed  in  his  regular 
occupation,  was  admissible  where  the  declaration  alleged  that  he  was  in- 
capacitated from  working  and  earning  the  wages  which  but  for  the  injuries 
he  would  have  earned. 

(11)  Evidence. 

In  an  action  against  a  railway  company  arising  out  of  a  collision  question  to 
witness  whether  there  was  anything  he  could  have  done  to  have  gotten  out 
of  the  way  faster  than  he  did,  was  properly  admitted. 

{1£)    Negligence. 

In  an  action  against  a  railwa^^  company  arising  out  of  a  collision  charge  of  the 
coiui;  that  if  the  motorman  saw  the  plaintiff  cramped  in  a  narrow  place  in 
the  highway  and  forced  near  the  track,  and  that  by  continuing  with  the 
motion  of  his  car  he  would  be  likely  to  strike  the  wagon  of  plaintiff,  he  had  no 
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right  to  go  in  and  speculate  upon  the  chances  of  possibly  getting  through, 
was  proper. 

ilS)    Negligence.    Lctat  Clear  Chance. 

Charge  of  the  court  that  if  plaintiff  was  guilty  of  negligence  in  driving  too 
close  to  the  track,  still  if  thereafter  he  did  aU  he  reasonably  could  to  avert 
the  accident,  it  was  the  duty  of  the  motorman  if  he  saw  and  appreciated  the 
danger  in  which  plaintiff  was  placed  in  time  to  avert  the  accident,  to  do  so 
and  neglect  on  his  part  so  to  do  became  the  proximate  cause  of  the  injury, 
was  proper. 

{14)    Damages. 

In  an  action  for  negligence,  evidence  was  submitted  as  to  the  labor  of  plaintiff 
and  the  wages  he  received  as  a  teamster  and  as  to  his  labor  in  his  stable, 
but  no  evidence  as  to  his  profits  or  loss  of  profits  in  his  business  of  teaming 
or  of  a  stable  keeper. 

Heldf  the  charge  of  the  court  that  if  the  jury  found  the  plaintiff  had  lost  any- 
thing from  being  imable  to  perform  his  usual  vocation,  'Vhich  is  that  of  a 
stable  keeper  as  he  told  you,  and  also  as  a  teamer"  it  would  constitute  an 
element  of  damage,  was  given  on  the  evidence  and  could  not  apply  to  or 
cause  the  jury  to  consider  possible  losses  in  the  teaming  or  stable  business. 

(i5)    New  Trial.    Remarks  of  Counsel. 

An  exception  to  the  denial  by  the  trial  court  of  a  motion  for  new  trial  based 
on  improper  argument  of  counsel,  will  not  be  sustained,  where  immediately 
thereafter  the  court  properly  instructed  the  jury  to  disregard  the  remark, 
and  no  exception  was  taken  to  such  instruction. 

il6)    New  Trial.    Newly  Discovered  Evidence. 

A  party  is  not  entitled  to  a  new  trial  for  newly  discovered  evidence,  where 

there  was  opportunity  to  have  discovered  the  evidence  before  the  trial  and 

its  effect  in  reduction  of  damages  would  be  slight. 

</7)    Damages. 

In  an  action  for  negligence,  a  verdict  of  $15,000  held  not  excessive  where  the 
injuries  were  permanent  incapacitating  plaintiff  for  labor  during  life. 

Trespass  on  the  Case  for  negligence.  Heard  on  excep- 
tions of  defendant,  and  overruled. 

Johnson,  J.  This  is  an  action  of  the  case  brought  by 
George  E.  Champlin,  of  Westerly,  in  Washington  county, 
-against  the  Pawcatuck  Valley  Street  Railway  Company,  a 
corporation  doing  business  in  said  Washington  county,  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  said  plaintiff  through  the  negligence  of  the 
defendant  company  in  the  operation  of  one  of  its  street  cars. 
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(0  On  the  13th  day  of  July,  1910,  the  plaintiff  was  driving  a 
pair  of  horses  attached  to  a  cart  carrying  a  load  of  gravel 
weighing  from  5,000  to  5,500  pounds  along  a  highway  in  the 
town  of  Westerly,  known  as  the  Westerly  Road,  between 
Ninigret  Avenue  and  Wauwinnet  Avenue.  At  a  place  in 
said  highway  on  the  part  of  the  road  between  the  railroad 
track  and  the  sidewalk  he  met  an  automobile.  The  auto- 
mobile turned  to  the  right  and  ran  upon  the  sidewalk,  but 
was  not  able  to  continue  until  it  had  passed  the  cart  because 
of  a  pole  standing  in  the  sidewalk.  About  five  or  six  feet 
from  this  pole  the  automobile  stopped.  The  plaintiff  drove 
to  the  right  so  far  that  his  off  wheels  rubbed  against  the  rail, 
and  in  this  position  the  nigh  wheels  of  his  cart  just  cleared  the 
automobile.  While  the  plaintiff's  team  was  in  this  position 
he  heard  the  car  approaching  from  behind.  He  looked  back, 
and,  as  he  testified,  saw  it  200  feet  away.  He  could  not  turn 
from  the  track  in  the  position  he  then  occupied  by  reason  of 
the  presence  of  the  automobile.  He  urged  his  horses  and 
made  an  effort  to  pass  the  automobile.*  He  had  partly 
passed  the  automobile  and  was  turning  away  from  the  rail- 
road track  when  the  car  came  up  behind  him  and  the  nm- 
ning  board  of  the  car,  after  clearingtheplaintiff's  rear  wheel, 
struck  his  forward  wheel,  causing  a  jolt  which  threw  the 
plaintiff  off  the  cart  to  the  ground,  and  in  that  position  the 
wheel  of  the  cart  crushed  and  injured  him. 

The  case  was  tried  in  the  Superior  Court  in  Washington 
County  before  Mr.  Justice  Brown  and  a  jury  on  the  first 
and  second  days  of  December,  1910,  and  resulted  in  a  verdict 
for  the  plaintiff  for  $15,000.  The  defendant  moved  for  a 
new  trial  on  the  grounds  that  the  verdict  was  against  the 
evidence  and  the  weight  thereof;  that  it  was,  on  the  evidence 
in  the  case,  contrary  to  the  law  as  given  to  the  jury  by  the 
court;  that  the  damages  awarded  were  excessive;  that  coun- 
sel for  the  plaintiff  in  arguing  said  case  to  the  jury  on  the 
subject  of  damages  stated  to  the  jiu'y,  ''They  say  country 
juries  give  small  damages;"  that  since  the  trial  the  defendant 
has  discovered  evidence  of  facts  of  which  the  defendant  had 
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no  knowledge  prior  to  said  trial  and  at  said  trial  could  not 
have  discovered  by  the  exercise  of  reasonable  diligence. 

The  motion  for  a  new  trial  was  heard  January  11,  1911, 
and  on  February  10,  1911,  was  denied.  February  17,  1911, 
the  defendant  excepted  to  the  decision  denying  its  motion 
for  a  new  trial  and  gave  notice  of  its  intention  to  prosecute 
a  bill  of  exceptions  upon  all  its  exceptions  in  the  case.  With- 
in the  time,  and  in  accordance  with  the  procedure  required 
by  statute  the  defendant  presented  its  bill  of  exceptions  and 
the  transcript  of  the  testimony  which  were  severally  allowed 
by  the  justice  presiding. 

The  case  is  now  before  this  court  on  said  bill  of  exceptions. 

The  exceptions  are  as  follows:  The  first  exception  is 
to  the  admission  by  the  court  of  questions  numbers  59  and  60 
and  the  answers  thereto  of  the  witness,  George  B.  Capron, 
found  on  page  44  of  the  transcript  of  testimony.  The  second 
exception  is  to  the  admission  by  the  court  of  question  number 
61  and  the  answers  thereto  of  the  witness,  George  B.  Capron, 
all  as  found  on  pages  44,  45  and  46  of  the  transcript  of  testi- 
mony. We  will  consider  these  exceptions  together.  On 
page  39  of  the  transcript  objection  was  made  to  the  follow- 
ing question:  **42  Q.  While  Mr.  ChampUn  was  there  or 
while  they  were  picking  him  up  did  you  hear  anjrthing  said 
by  the  motorman?"  The  witness  was  then  questioned  by 
counsel  for  both  plaintiflf  and  defendant  as  to  how  long  after 
the  accident  the  statement  inquired  about  was  made.  The 
witness  stated  that  after  seeing  the  collision  he  started 
immediately  and  got  to  the  place  in  possibly  three  minutes, 
that  he  had  been  there  ''probably  two  or  three,  three  or 
four  minutes"  when  he  heard  the  statement.  On  page  43 
the  court  overruled  the  objection  and  defendant's  counsel 
excepted.  ''69  Q.  (By  Mr.  Crafts.)  Well,  what  was  the 
whole  conversation  with  the  motorman?  A.  Well,  the 
motorman  stood  in  the  front  of  the  car  putting  on  his  gloves, 
as  I  remember  it,  and  there  was  some  gentleman  at  the  side 
of  me  and  he  looked  up  at  the  car  and  he  says — "  The 
Court:     "No,  the  question  is  what  the  motorman  said, 
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not  what  the  other  man  said.''  ''60  Q.  State  what  the 
motorman  said.  A.  The  motorman  said,  '  There  hasn't 
anyone  denied  it.'"  Questions  and  answers  fifty-nine  and 
sixty  are  the  ones  covered  by  the  first  exception.  We  think 
these  questions  were  properly  admitted.  On  page  44,  "  61  Q, 
What  did  the  man  say?    A.  The  man  said,  *The  raihoad 

/2)  company  was  to  blame.'  Mr.  Perkins:  Now,  I  object  to 
any  statement  by  a  by-stander.  The  Court:  Well,  the 
statement  by  a  by-stander  is  necessary  to  understand  the 
motorman 's  statement."  Exception  taken  by  Mr.  Perkins. 
Witness:  This  gentleman  stood  in  front  of  the  car  with 
me  and  he  said,  ^The  railroad  company  is  to  blame  for 
this,'  and  the  motorman  said,  'There  has  no  one  denied  it, 
has  there?'"  Mr.  Perkins  moved  to  strike  out  the  answer. 
After  further  discussion,  on  page  46,  Mr.  Perkins  said: 
"Well,  I  think  I  will  withdraw  my  motion  because  it  appHes 
only  to  the  part  of  the — ^possibly  the  motion  would  apply 
only  to  that  part."  The  Court:  *'You  withdraw  the 
motion  I  understand?"  Mr.  Perkins:  "I  withdraw  the 
motion  to  strike  it  out  and  stand  on  the  objection  originally 
to  the  question."  The  Court:  *'Very  well,  we  will  go 
on."  The  exception  on  page  44  therefore  was  to  the  ques-  . 
tion  "What  did  the  man  say?"  The  court  had  ruled  that 
the  statement  of  the  by-stander  was  necessary  to  understand 
the  motorman 's  statement,  and  the  exception  was  to  this 
ruling.  We  cannot  see  how  the  court  could  have  ruled 
differently,  as  the  statement  of  the  motorman  was  entirely 
imintelligible  by  itself.  The  question  therefore  was  proper. 
Questions  59  and  60  and  61  were  all  inquiries  permissible 

(3)  for  bringing  out  the  res  gestae.  The  question  as  we  have  said 
was  proper,  and  we  think  counsel  should  have  insisted  upon  his 
motion  to  strike  out  if  he  did  not  want  the  answer  to  stand. 
Was  the  answer  such  that  the  court  should  have  ordered 
it  stricken  out  regardless  of  the  withdrawal  of  the  motion 
to  strike  out?  The  answer  could  injure  the  defendant  only 
when  taken  in  connection  with  the  statement  of  the  motor- 
man,  viz, J  *'  There  has  no  one  denied  it,  has  there?"    Possibly 
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this  might  be  regarded  as  a  statement  by  the  motorman 
that  he  was  to  blame  for  the  accident.  As  a  participant  in 
the  transaction,  would  not  his  statement  to  that  effect 
made  six  or  seven  minutes  after  the  accident,  when  the  car 
was  at  a  standstill  by  reason  of  the  accident  and  the  plaintiff 
was  just  being  picked  up  or  had  just  been  picked  up,  be 
admissible  as  a  part  of  the  res  gestae.    We  think  it  would. 

(4)  In  State  v.  Murphy y  16  R.  I.  530,  Stiness,  J.,  in  considering 
the  question  of  the  admissibiUty  of  statements  made  after 
the  happening  of  the  transaction,  said:  "The  principle 
upon  which  the  admission  of  such  evidence  rests  is,  that 
declarations  after  an  act  may,  nevertheless,  spring  so  natu- 
rally and  involuntarily  from  the  thing  done  as  to  reveal  its 
character,  and  thus  belong  to  it  and  be  a  part  of  it;  also  to 
rebut  all  inference  of  calculation  in  making  the  declarations, 
and  thus  to  entitle  them  to  credit  and  weight  as  evidence  of 
the  transaction  itself."  In  that  case  the  statements  ad- 
mitted in  evidence  as  part  of  the  res  gestae  were  made  about 
ten  or  fifteen  minutes  after  the  deadly  assault  in  question, 
and  by  the  person  who  was  assaulted.  In  Graves  v.  The 
People,  18  Colo.  170,  cited  in  Havens  v.  R.  I.  Suburban  Ry. 
Co.  26  R.  I.  48,  Hayt,  C.  J.,  adopted  Mr.  Wharton's  defini- 
tion of  res  gestae,  as  follows :  '  *  Res  gestae  are  events  speaking 
for  themselves,  through  the  instinctive  words  and  acts  of 
participants,  not  the  words  and  acts  of  participants  when 
narrating  the  events.  What  is  done  or  said  by  participants 
under  the  immediate  spur  of  a  transaction,  becomes  thus 
part  of  the  transaction,  because  it  is  then  the  transaction 
that  thus  speaks.  In  such  cases  it  is  not  necessary  to  ex- 
amine as  witnesses  the  persons  who,  as  participators  in  the 
transaction,  thus  instinctively  spoke  or  acted.  What  they 
did  or  said  is  not  hearsay;  it  is  part  of  the  transaction  itself." 
The  third  exception  is  to  the  admission  by  the  court 
of  question  number  19  and  the  answer  thereto  of  the  witness, 

(^)  Justice  C.  Haven,  as  found  on  page  56  of  the  transcript  of 
testimony:  '^  19  Q.  Was  there  room  for  two  teams  to  meet 
and  pass?  A.  No  sir,  not  without  going  on  the  sidewalk." 
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The  exception  was  taken  after  the  question  had  been 
answered.  We  think  the  admission  was  correct  for  the 
reason  given  by  the  court,  "that  the  witness  might  not 
know  the  exact  measurement  and  yet  have  sufficient  in- 
formation from  seeing  teams  pass  there  or  attempting  to 
pass  to  know  there  was  not  room  enough  for  two  teams  to 
pass  between  the  car  and  the  sidewalk."  The  witness  had 
testified  that  the  traveled  road  for  carts  and  teams  between 
the  rail  and  the  sidewalk  was  narrow.  He  could  answer 
the  question  as  he  did,  without  knowing  the  exact  measure- 
ment, if  he  had  knowledge  of  the  fact  as  to  the  possibility 
of  two  teams  passing  each  other  at  the  place  in  question. 

The  fourth  exception  is  to  the  admission  by  the  court 
of  questions  54  and  55,  and  the  answers  thereto  of  the 
witness,  Richard  Slaughter,  as  found  on  page  71  of  the  tran- 
script of  testimony:  ''54  Q.  Now,  what  was  it  the  motor- 
man  said  about  the  accident?  Mr.  Perkins:  Now  just  a 
minute.-  Mr.  Crafts:  If  you  will  come  up  here  I  will  call 
the  attention  of  the  court  to  what  I  expect  to  prove  by  him. 
(Counsel  confer  with  the  court)."  The  objection  was 
overruled  and  an  exception  taken.  ''55.  Q.  At  the  time 
to  which  you  just  referred  what  was  it  the  motorman  said? 

(6)  A.  He  thought  he  could  pass  him  without  hitting  him." 
The  witness  had  testified  that  he  heard  the  motorman  say 
something  and  had  fixed  the  time  as  three  or  four  minutes 
after  the  accident.  We  think  the  testimony  was  admissible 
as  part  of  the  res  gestae. 

The  fifth  exception  is  to  the  admission  by  the  court  of 
questions  numbers  13  and  14  and  the  answers  thereto  in 
the  deposition  of  the  witness,  William  Adams,  as  found  on 

(7)  page  86  of  the  transcript  of  testimony.  "13  Q.  Could  Mr. 
Champlin  have  passed  the  automobile  which  was  coming 
towards  him  in  any  other  way  than  he  did?"  "  14  Q.  Could 
he  have  got  away  from  the  track  or  pulled  away  from  the 
track  any  sooner  than  he  did?"  These  questions  were  read 
from  the  deposition  of  the  witness  taken  before  the  trial 
to  be  used  at  the  trial.    No  objection  was  made  to  either 
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before  the  magistrate.  The  questions  were  properly  ad- 
mitted. 

The  sixth  exception  is  to  the  admission  by  the  court  of 
question  number  16  and  the  answer  thereto  in  the  deposition 
of  the  witness,  William  Adams,  as.  found  on  page  87  of  the 
(®)  transcript  of  testimony.  ''16  Q.  Was  there  room  at  that 
place  where  he  met  the  automobile  for  an  automobile  and  a 
team  to  pass  in  the  traveled  part  of  the  road?"  The  ques- 
tion was  proper. 

The  seventh  exception  is  to  the  admission  by  the  court 
of  question  numbered  78  and  the  answer  thereto  in  the 
deposition  of  the  witness,  William  Adams,  as  found  on  page 
96  of  the  transcript  of  testimony.  "78  Q.  Did  you  hear 
the  motorman  or  conductor  say  anything  after  the  accident? 

(9)  A.  No  sir,  only  I  heard  the  motorman  say  that  he  was  sure 
he  was  going  to  miss  him.  That  is  why  he  did  not  stop. 
He  was  sure  he  was  going  to  miss  him  that  is  why  he  kept  on 
going."  The  exception  is  without  merit,  the  question  was  a 
proper  inquiry  as  to  the  res  gestae. 

The  eighth  exception  is  to  the  admission  by  the  court  of 
question  number  80  and  the  answer  thereto  in  the  deposition 
of  the  witness,  William  Adams,  as  found  on  page  97  of  the 
transcript  of  testimony.  "80  Q.  What  did  they  say?" 
The  question  immediately  preceding  was  "Did  you  hear 
anybody  say  anything  to  the  motorman  about  his  being  to 
blame  for  it?"  The  answer  to  question  80  was:  "Told  him 
there  was  no  need  of  that  accident  to  be  done  if  he  had  given 
the  man  two  minutes  time  he  would  have  got  out  of  the  way. 
I  did  not  know  the  gentleman  who  was  talking.  He  was  in 
an  automobile."  Question  82  was:  "When  he  told  the 
motorman  that,  what  did  he  say?"  A.  "I  did  not  know  it  was 
going  to  be,  because  I  made  sure  I  would  miss  him.  That  is 
why  I  did  not  stop."    The  exception  is  without  merit. 

(10)  The  ninth  exception  is  to  the  admission  by  the  court  of 
the  qiiestions  and  answers  thereto  of  the  plaintiflf,  George  E. 
Champlin,  showing  the  wages  and  the  work  done  by  the  plain- 
tiflf  in  his  regular  occupation  of  teamster  and  livery  stable 
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keeper  in  the  questions  and  answers  beginning  with  question 
7  on  page  101  and  extending  to  question  18  on  page  105  of  the 
transcript  of  testimony.  The  plaintiff  had  testified  that  he 
was  working  for  the  town  at  the  time  of  the  accident. 
"  7  Q.  What  wages  did  you  get  from  the  town?"  Objection 
was  made  to  the  question  on  the  ground  that  there  was  no 
allegation  in  the  declaration  of  special  damages.  The  court 
had  the  allegation  of  the  declaration  read  that  the  plaintiff 
was  permanently  injured  ''and  he  has  been  hitherto  and  will 
be  for  the  rest  of  his  life  wholly  incapacitated  from  working 
and  earning  the  wages  and  acquiring  the  income  which  but 
for  said  injuries  he  would  have  earned  and  acquired." 
The  objection  was  overruled  and  defendant  excepted.  An 
exception  was  noted  to  this  class  of  testimony  on  page  104  of 
the  transcript.  The  plaintiff  then  testified  as  to  the  work 
performed  by  him  in  answer  to  questions  relative  thereto  up 
to  and  including  question  18  on  page  105.  The  testimony 
was  admissible.    The  exception  is  without  merit. 

The  tenth  exception  is  to  the  admission  by  the  court  of 
questions  numbers  91  and  92  and  the  answers  thereto  of  the 
plaintiff,  George  E.  Champlin,  as  found  on  pages  115  and 
/I  i\  116  of  the  transcript  of  testimony.  *' 91  Q.  Was  there  any- 
thing that  you  can  think  of  you  could  have  done  to  have  got 
out  of  the  way  faster  than  you  did?"  *'Q.  92.  Was  there 
anything  you  could  have  done  there  that  you  didn't  do  to 
get  out  of  the  way  sooner  than  you  did?"  The  questions 
were  properly  admitted. 

The  eleventh  exception  is  to  the  refusal  by  said  justice 
to  direct  a  verdict  for  the  defendant,  as  appears  on  page  243 
of  the  transcript  of  testimony.    This  will  be  considered  later. 

The  twelfth  exception  is  to  the  refusal  by  the  justice 
at  said  trial  to  instruct  the  jury  as  requested  by  the  defendant 
in  its  eighth  request  as  found  on  page  261  of  the  record,  viz., 
"If  the  jury  reach  the  question  of  damages,  they  should  not 
consider  and  the  plaintiff  is  not  entitled  to  recover  any 
damages  which  may  have  resulted  from  his  loss  of  earnings, 
income  or  profits  in  his  business  as  a  teamster  and  keeper  of  a 
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livery  stable  because  such  damages  are  consequential  and 
special  and  are  not  alleged  in  his  declaration."  No  evidence 
was  submitted  as  to  plaintiflf's  profits  or  loss  of  profits,  in- 
come or  earnings  in  his  business  of  teaming  or  in  the  busi- 
ness of  keeping  a  stable.  Evidence  was  submitted  as  to  his 
labor  and  the  wages  he  received  as  a  teamster  and  as  to 
his  labor  in  his  stable.    The  request  was  properly  refused. 

The  thirteenth  exception  was  disallowed  by  the  justice 
presiding,  and  as  the  defendant  did  not  proceed  to  establish 
the  truth  of  the  same  imder  cap.  298,  Section  21,  Gen.  Laws, 
1909,  is  not  before  this  court. 

The  fourteenth  exception  to  the  charge  of  the  court  to  the 
jury  is  as  follows  as  found  on  pages  247  and  249  of  the  charge 
to  the  jury :  "Was  the  defendant  guilty  of  negligence  which 
caused  this  accident?  Because  the  defendant  is  not  liable 
in  this  case  unless  it  was  guilty  of  some  negligent  act  which 
resulted  in  this  injury.  You  will  have  before  you  the  de- 
claration in  yoiu*  jury  room.  You  can  read  it  for  yourselves. 
You  will  find  that  the  count  sets  out  or  the  declaration  sets 
out  that  the  plaintiff  bases  his  right  to  recover  on  the  negli- 
gence of  the  defendant  company  and  if  the  plaintiff  fails  to 
satisfy  yoiu*  minds  that  the  defendant  was  guilty  of  negli- 
gence then  your  verdict  should  be  for  the  defendant.  In 
other  words,  the  plaintiff  must  satisfy  yoiu*  minds  of  two 
propositions :  first,  that  he  was  guilty  of  no  negligence  himself 
which  contributed  to  the  injury;  second,  that  the  defendant 
was  guilty  of  negligence  which  caused  the  injiuy."     .      .    . 

"So  here  if  you  find  that  this  accident  was  caused  to  the 
plaintiff  by  reason  of  the  negligence  of  the  motorman  or  of 
the  conductor  or  of  both,  in  that  case  the  defendant  is  liable 
to  the  same  extent  that  it  would  be  if  the  defendant  was  an 
individual  and  had  been  there  himself  instead  of  by  his 
servant  and  had  cause  the  injury."  The  exception  is 
without  merit. 

The  fifteenth  exception  is  to  the  charge  of  the  court  to 
the  jury  as  follows  as  found  on  page  250 :  "In  this  case  if  this 
motorman,  and  it  is  claimed  that  such  is  the  fact,  was  on  the 
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(12)  ^^^^*  P^*'  ^^  *^®  ^^y  ^^d  charge  of  the  motions  of  the  car, 
and  saw  with  an  unobstructed  view  the  plaintiff  with  his 
team  upon  this  highway,  saw  that  the  plaintiff  was  cramped 
in  a  narrow  place  in  the  highway  and  forced  near  the  track 
by  reason  of  an  automobile  which  was  upon  the  other  side 
of  the  highway  opposite  the  plaintiff,  if  the  motorman  saw 
that  and  saw  that  by  continuing  with  the  motion  of  his 
car  he  would  be  likely  to  strike  the  wagon  in  which  the  plain- 
tiff was  riding  and  thus  injuring  him,  he  had  no  right  to  go 
in  there  and  speculate  upon  his  chances  of  possibly  getting 
through  without  injury  to  the  plaintiff.''  The  exception  is 
without  merit. 

The  sixteenth  exception  is  to  the  charge  of  the  court  to 
the  jiuy  as  follows  as  found  on  page  251 :  ''There  is  another 
rule  of  law  which  may  be  applicable  in  some  phases  of  this 
case,  depending  somewhat  on  the  view  you  may  take  upon 
the  facts,  and  that  is  this,  that  even  if  the  plaintiff  by  some 
negligent  act  of  his  did  put  himself  into  a  place  of  danger  by 
his  own  negligence,  still  if  after  he  was  in  a  place  of  danger 
through  his  negligence  he  was  guilty  of  no  further  negligence, 
but  did  all  that  he  could  to  save  himself,  all  that  he  might  be 
reasonably  expected  to  do  to  avert  the  accident,  and  the 
motorman,  if  such  be  the  case,  saw  the  plaintiff  and  appre- 
ciated the  peril  in  which  he  was  placed  in  time  to  avert  the 
accident  it  was  the  duty  of  the  motorman  to  avert  such  an 

(13)  accident  and  his  failure  to  do  so  would  become  the  proximate 
cause  of  the  injury  and  the  defendant  would  be  Uable  in  the 
case  notwithstanding  the  original  negligence  on  the  part  of 
the  plaintiff.  The  rule  of  law  as  apphcable  to  such  a  case 
I  will  give  you  in  the  following  form:  Even  if  the  plaintiff 
was  guilty  of  negligence  in  driving  too  close  to  the  track, 
still,  if  after  having  done  so  he  was  guilty  of  no  further 
negligence  and  did  all  he  could  reasonably  be  expected  to  do 
to  avert  the  accident,  it  was  the  duty  of  the  driver  of  the  car 
if  he  saw  and  appreciated  the  peril  in  which  the  plaintiff  was 
placed  in  time  to  slacken  the  speed  of  the  car  or  stop  it  and 
avert  the  accident,  to  do  so,  and  neglect  on  his  part  to  do  so 
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under  those  circumstances  becomes  the  proximate  cause  of 
the  injury  and  renders  the  company  liable;  the  party  who 
last  has  a  clear  opportunity  to  avoid  the  accident,  not- 
withstanding the  neglect  of  his  opponent,  is  considered 
solely  responsible. ' '    The  instruction  was  correct. 

The  seventeenth  exception  is  to  the  charge  of  the  court 
to  the  jury  as.  follows,  as  found  on  page  263:  "And  if 
you  find  that  he  has  lost  anything  by  reason  of  this  accident 
from  the  fact  that  he  has  not  been  able  to  perform  his 
usual  vocation,  which  is  that  of  a  stable  keeper,  as  he  told 
you,  and  also  as  a  teamer,  then  to  the  extent  that  he  has 
already  suffered  pecuniary  loss  in  this  respect,  this  will  con- 
stitute an  element  of  damages."  As  we  said  in  considering 
^  •  the  twelfth  exception,  no  evidence  was  submitted  as  to  the 
plaintiff's  profits  or  loss  of  profits  in  his  business  of  teaming 
or  in  the  business  of  keeping  a  stable.  Evidence  was  sub- 
mitted as  to  his  labor  and  the  wages  he  received  as  a  teamster 
and  as  to  his  labor  in  his  stable.  The  instruction  was  given 
upon  the  evidence  introduced  and  could  not  apply  to  or 
cause  the  jury  to  consider,  possible  losses  of  the  business  of 
teaming  or  the  business  of  keeping  a  stable,  matters  upon 
which  no  evidence  whatever  had  been  submitted.  This  ex- 
ception is  without  merit  for  the  same  reasons  as  the  twelfth 
exception. 

The  twenty-first  exception  is  to  the  denial  by  the  court 
of  defendant's  motion  for  a  new  trial  because  counsel  for  the 
plaintiff  in  arguing  said  case  to  the  jury  on  the  subject  of 
damages  and  to  induce  the  jury  to  render  a  verdict  for  a 
(15)  large  sum  apart  from  the  evidence  in  court  and  the  law  as 
given  them  by  the  court  on  the  subject  of  damages  stated  to 
the  jury,  "They  say  country  juries  give  small  damages." 
In  this  certificate  allowing  the  bill  of  exceptions  the  justice 
presiding  said:  "As  to  exception  21  above,  it  is  to  be  ob- 
served that  the  grievance  therein  complained  of  was  corrected 
on  the  spot  upon  counsel  for  the  defendant  calling  attention 
to  it.  In  this  connection  see  affidavit  of  Albert  B.  Crafts." 
In  the  affidavit  referred  to,  Mr.  Crafts  says  that  he  made  the 
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statement,  which  is  complained  of,  and  ' 'that  immediately, 
Mr.  Perkins,  attorney  for  the  defendant,  rose  to  his  feet  and 
claimed  an  exception  to  said  expression;  that  inmiediately 
after  Mr.  Perkins  made  said  claim,  the  court  instructed  the 
jury  to  wholly  disregard  the  remark  objected  to,  and  that  it 
was  the  duty  of  the  jury  to  try  the  case  on  the  evidence  and 
upon  the  law  as  given  the  jury  by  the  court;  and  not  upon 
such  remarks  of  counsel." 

In  State  v.  FarVy  29  R.  I.  72,  79,  in  considering  an  exception 
to  remarks  of  counsel  made  in  argument,  this  coiu*t,  Dubois 
J.,  said:  "The  Superior  Court  had  full  authority  to  con- 
trol the  conduct  of  the  parties,  witnesses,  and  counsel  during 
the  trial  of  the  case.  While  errors  of  the  court  are  the 
proper  subject  of  exception,  it  is  not  suggested  in  this  con- 
nection that  the  court  was  requested  to  do  anything  more 
than  to  allow  the  exception  now  being  considered.  This  is 
clearly  insufficient.  The  defendant  should  first  have  re- 
quested the  cotirt  to  instruct  the  jury  to  disregard  the 
remarks.  If  he  had  done  this  and  the  court  had  refused,  an 
exception  to  such  refusal  would  have  raised  the  question. 
If  the  court  had  complied  with  the  request  the  incident  would 
have  been  closed,  for  it  is  to  be  presumed  that  the  jury 
would  have  obeyed  the  instructions  of  the  court."  The 
Justice  instructed  the  jury  properly  as  to  the  words  to  which 
objection  was  made  and  no  exception  was  taken  thereto. 
The  decision  of  the  court  denying  defendant's  motion  for  a 
new  trial  upon  this  ground  was  correct. 

The  twenty-second  exception  is  to  the  denial  by  the  court 
of  defendant's  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  as  set  forth  in  said  written  motion  and  as 
appears  by  the  affidavits  and  transcript  of  testimony  on 
file  and  made  a  part  of  the  record  of  said  cause. 

In  densdng  the  defendant's  motion  for  a  new  trial  upon 
this  ground,  the  justice  presiding  said :  ''  It  is  not  clear  that 
this  new  evidence  might  not  have  been  discovered  before  the 
trial  by  the  exercise  of  due  diUgence,  nor  that  its  effect  upon  a 
second  trial  would  be  to  reduce  the  damages.    On  the  con- 
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trary,  it  appears  to  me  that  it  might  have  been  discovered 
and  that  it  would  have  little  effect  on  the  damages.  Mr. 
Breen,  who  is  relied  on  to  testify  on  another  trial  that  he  saw 
the  plaintiff  soon  after  the  accident  and  that  he  then  saw  on 
him  a  truss  such  as  are  worn  by  ruptured  persons,  had  made 
a  written  statement  before  the  trial  to  the  superintendent  of 
the  defendant  company  in  regard  to  the  case.  What  the 
nature  of  the  statement  was  does  not  appear  except  that  it 
was  made  in  regard  to  this  case  and  in  it  he  didn't  say  any- 
thing about  the  truss.  It  does  not  appear  that  any  effort 
was  made  to  ascertain  from  this  or  any  other  person  the  plain- 
tiff's  physical  condition  before  the  accident,  nor  was  any 
inquiry  made  of  the  plaintiff.  He  had  lived  in  Westerly  for 
five  years  before  the  accident.  There  is  nothing  to  indicate 
that  the  information  might  not  have  been  elicited  from  the 
plaintiff  on  cross-examination  at  the  trial.  Notwithstanding 
the  ruptiu'e,  if  one  existed,  it  does  not  appear  to  have  affected 
the  plaintiff  to  any  considerable  extent.  He  was  able  to  do 
heavy  work.  The  plaintiff,  in  fact,  does  not  appear  to  have 
known  that  he  had  a  rupture.  In  his  affidavit  he  states 
that  he  thought  he  had  a  small  kernel  and  some  soreness, 
and  he  believed  they  were  ciu'ed,  but  that  he  wore  the  truss 
out  of  caution.  From  Dr.  Champlin 's  affidavit  on  file,  it 
appears  that  the  rupture  caused  the  plaintiff  no  serious 
trouble. 
(16)  ''It  is  true  that  upon  the  trial,  on  direct  examination,  the 
plaintiff  testified  that  his  health  up  to  the  time  of  the  accident 
was  fine,  that  he  hadn't  had  a  doctor  in  twenty-eight  or 
thirty  years.  No  attempt  was  made  on  cross-examination 
to  elicit  the  condition  of  his  health  before  the  accident. 

"The  case  of  Burlingame  v.  Cowee,  16  R.  I.  40,  presents 
features  somewhat  similar  to  the  case  at  bar  upon  the 
point  now  under  consideration.  The  plaintiff  in  that  case 
testified  at  the  trial  that  before  the  accident  he  had  never 
been  confined  to  the  house  and  had  never  considered  himself 
nervous.  The  defendant,  on  petition  for  new  trial  on  the 
ground  of  newly  discovered  evidence,  presented  affidavits  of 
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'  men  who  had  worked  with  the  plaintiflf  controverting  his 
testimony  in  this  respect. 

''The  Supreme  Court  said  a  new  trial  on  the  groimd  of 
newly  discovered  evidence  which  is  applicable  only  in 
mitigation  of  damages  will  not  he  granted  'unless  it  is  very 
clear  that  if  the  new  testimony  had  been  before  the  jury  the 
verdict  would  be  so  manifestly  excessive  that  the  defendant 
would  be  entitled  to  a  new  trial  on  that  accoimt." 

"Another  consideration  also  influenced  the  Court  in 
the  above  named  case.  The  plaintiflf  had  lived  near  the 
place  of  accident  since  1870,  and  the  Coiu't  beUeved  if  the 
plaintiff  was  subject  to  serious  infirmities  prior  to  the  acci- 
dent it  could  hardly  fail  to  have  been  known  to  his  neighbors. 
Says  the  Court :  '  The  defendant,  though  he  was  informed  of 
the  nature  of  the  plaintiff's  claim,  made  no  inquiry  among 
them.'  The  same  may  be  said  in  this  case.  The  superin- 
tendent, though  he  was  informed  of  the  nature  of  the  plain- 
tiff's  claim  and  received  a  statement  from  Mr.  Breen  in 
regard  to  the  accident,  who  then  had  the  information  which 
the  defendant  now  desires  to  produce  before  another  jury, 
made  no  inquiry  from  him." 

An  examination  of  the  affidavits  convinces  us  that  the 
statement  above  quoted  from  the  rescript  of  the  justice 
presiding  sufficiently  covers  the  ground  as  to  this  exception. 

The  other  exceptions  to  the  decision  denying  the  defend- 
ant's  petition  for  a  new  trial  are: 

"18.  To  the  denial  by  the  court  of  defendant's  motion 
for  a  new  trial  because  said  verdict  for  the  plaintiff  on  the 
question  of  liabiUty  was  manifestly  and  palpably  against 
the  evidence  and  against  the  weight  of  the  evidence. 

"19.  To  the  denial  by  the  court  of  defendant's  motion 
for  a  new  trial  because  the  verdict  for  the  plaintiflf  therein 
was  and  is  on  the  evidence  in  said  case  contrary  to  the  law  as 
given  to  the  jury  by  the  court. 

"20.  To  the  denial  by  the  court  of  defendant's  motion 
for  a  new  trial  on  the  ground  that  the  verdict  rendered 
therein  for  the  plaintiff  for  $15,000  damages  was  grossly 
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excessive  and  against  the  evidence  and  the  weight  of  evidence 
on  the  question  of  damages." 
(17)  On  the  question  of  liability  the  verdict  is  amply  supported 
by  the  evidence.  The  plaintiff  was  fifty  years  old.  He 
was  able  to  do  very  heavy  work  and  continued  to  do  a  great 
deal  of  it  up  to  the  accident.  The  evidence  shows  very 
serious  injuries;  that  the  pelvis  was  crushed,  fractured  front 
and  back;  that  he  has  suffered  great  pain  and  will  suffer  pain 
in  the  futiu'e;  that  the  injuries  are  permanent;  and  that  he 
will  be  incapacitated  for  labor  during  hfe.  The  justice  pre- 
siding at  the  trial  who  equally  with  the  jury  saw  the  witnes- 
ses and  heard  them  testify  has  refused  to  disturb  the  verdict. 
The  evidence  in  our  opinion  amply  sustains  his  decision. 
The  damages  are  not  so  large  as  to  indicate  passion  or  preju- 
dice on  the  part  of  the  jury,  or  to  shock  the  conscience  of 
the  court. 

The  defendant's  motion  for  the  direction  of  a  verdict 
was  properly  denied. 

The  defendant's  exceptions  are  severally  overruled,  and 
the  case  is  remitted  to  the  Superior  Court  for  Washington 
County,  with  direction  to  enter  judgment  for  the  plaintiff 
upon  the  verdict. 

A.  B.  Crafts,  for  plaintiff. 

Everett  A.  Kingsley,  Donald  G.  Perkins,  for  defendant. 
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ABANDONMENT  OF  EASEMENT 
See  Estoppel,  1;  Evidence,  10, 12. 

ACCIDENT  OR  MISTAKE. 

See  Exceptions,  Bills  of,  8. 

Pleading,  10-12. 

ACTIONS. 

Monet  Had  and  Received. 

See  Pleading,  15-16. 

ADJOURNMENT. 
See  Mortgages,  8-12. 

ADVERSE  POSSESSION. 
See  Evidence,  10,  12,  13. 

ADVERTISEMENT. 

See  Mortgages,  8-12. 

AMBIGUITY. 
See  Evidence,  1. 

AMENDMENT. 
See  Appeal  and  Error,  6;  Pleading,  9,  14. 

ANIMALS. 

1.  Under  Gen.  Laws,  cap.  135,  §§  3, 5,  a  person  is  liable  for  damage  caused  by  a 
dog  owned  or  kept  by  him,  when  the  dog  is  out  of  his  enclosure  regardless 
of  the  means  whereby  the  dog  was  enabled  to  get  out  of  said  enclosure 
and  the  liability  of  a  defendant  is  not  conditioned  upon  his  negligence  or 
fault  in  permitting  or  enabling  the  dog  to  leave  his  premises.  Palmer  v. 
Saccoda,  476. 

See  Master  and  Servant,  5. 
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APPEAL  AND  ERROR. 

1.  Where  the  time  for  filing  a  transcript  of  testimony  in  an  appeal  in  equity,  ia 
extended  under  Gen.  Laws,  1909,  cap.  278,  S  4,  the  appellant  may  under 
the  provisions  of  cap  289,  §  26,  file  the  transcript  at  any  time  within  ten 
days  after  the  end  of  this  extended  period.  Hawkins  v.  Coop.  Building 
Asm.,  39. 

2.  Where  an  attempt  to  arrange  a  settlement  between  husband  and  wife  had 
been  the  subject  of  an  extended  examination  and  cross-examination  by  coun- 
sel in  a  divorce  proceeding,  objection  to  other  evidence  on  the  ground  that 
the  matter  was  a  negotiation  for  compromise  came  late,  but  the  whole  sub- 
ject clearly  having  no  influence  upon  the  final  decision,  the  action  of  the 
court  in  admitting  and  rejecting  evidence  on  the  subject  did  not  constitute 
reversible  error.    Warren  v.  Warren,  71. 

3.  The  determination  of  issues  of  fact  tried  before  a  justice  of  the  superior  court 
sitting  without  a  jury,  is  entitled  to  as  great  consideration  as  is  given  to 
the  action  of  the  justice  in  passing  upon  the  verdict  of  a  jury  upon  the  evi- 
dence and  the  court  will  not  disturb  the  findings  of  fact  made  by  a  justice 
in  a  divorce  proceeding  unless  such  findings  clearly  fail  to  do  justice  between 
the  parties.    Warren  v.  Warren,  71. 

4.  Where  there  is  nothing  in  the  transcript  of  evidence  taken  in  the  Superior 
Court  and  on  which  an  appeal  in  equity  is  heard,  to  indicate  that  the  justice 
of  that  court  erred  in  any  of  his  findings,  his  conclusions  are  entitled  to 
great  weight  and  should  not  be  disturbed  except  for  good  and  sufficient 
reasons.    Nichols  v.  Hoxie,  77. 

5.  Upon  appeal  from  a  decree  of  a  court  of  equity,  oral  testimony  relied  upon  by 
the  trial  court  should  be  accepted  as  true  by  the  appellate  coiurt  unless 
manifestly  inconsistent  with  the  admitted  facts.  Gaddes  v.  PaiU.  Inst,  for 
Savings,  177. 

6.  Cap.  50,  Sec.  43,  Gen.  Laws,  1909,  provides,  that  in  appeals  from  decrees  of 
municipal  bodies,  the  appellant  shall  within  the  time  limited,  file  a  specific 
statement  of  his  reasons  of  appeal,  to  which  he  shall  be  restricted,  unless  for 
cause  shown,  and  with  or  without  terms,  the  Superior  Court  shall  allow 
amendments  thereof  and  additions  thereto: — 

Held,  that  the  court  must  determine  among  other  questions  the  materiality 
of  the  proposed  amendment,  and  should  refuse  to  permit  an  amendment 
constituting  an  immaterial  reason  of  appeal  to  be  made. 

Held,  further,  that  the  granting  of  permission  to  amend  being  an  adjudication 
by  the  court  that  in  its  opinion  such  an  amendment  constitutes  a  valid 
ground  of  appeal,  while  subject  to  exception,  it  is  nevertheless  its  judgment 
on  that  question,  and  such  question  cannot  thereafter  be  by  it  certified  as 
doubtful.    Fletcher  v.  Board  of  Aldermen  of  Newport,  388. 

7.  Where  a  probate  court  more  than  a  year  after  the  entry  of  an  order  granting 
leave  to  sell  real  estate,  entered  a  decree  affirming  the  original  order,  an 
appeal  properly  lies  to  the  superior  court  from  such  decree.  Campbell  v. 
Metcaif,  453. 

See  Exceptions,  1-12. 
New  Trial,  1-7. 
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ATTACHMENT. 
See  Bonds,  1-2. 

AUTOMOBILES. 
See  Master  and  Servant,  6,  8-10;  Nequoence,  2-5. 

BALLOTS. 
See  Elections,  1. 

BANKRUPTCY. 

See  Bonds,  1-2. 

Contracts,  10-12. 

BILLS  AND  NOTES. 
See  Limitation  of  Actions,  1;  Mortgages,  2.    . 

BILLS  OF  PARTICULARS. 
See  Pleading,  14;  Witnesses,  2. 

BONDS. 

1.  The  discharge  of  a  defendant  in  bankruptcy,  duly  pleaded  by  him,  does  not 
bai  the  prosecution  of  a  claim  to  judgment  when  the  suit  was  commenced 
more  than  four  months  prior  to  the  commencement  of  proceedings  in  bank- 
ruptcy by  the  attachment  of  personal  property  of  defendant,  which  attach- 
ment was  discharged  by  the  giving  of  a  bond  with  sureties,  with  a  condition 
that  the  same  should  be  null  and  void  if  the  final  judgment  in  the  action 
should  be  forthwith  paid  and  satisfied  after  the  rendition  thereof. 

2.  In  a  suit  wherein  defendant  has  duly  pleaded  a  discharge  in  bankruptcy, 
but  which  suit  was  commenced  more  than  four  months  prior  to  the  com- 
mencement of  the  proceedings  in  bankruptcy  by  the  attachment  of  personal 
property  of  defendant,  which  attachment  was  discharged  on  the  giving  of 
bond  with  sureties,  with  condition  that  the  same  should  be  null  and  void 
if  the  final  judgment  should  be  forthwith  paid  after  the  rendition  thereof, 
the  court  can  render  a  special  judgment  against  the  defendant  with  a 
perpetual  stay  of  execution  against  him  for  the  purpose  of  enabling  the 
plaintiff  to  bring  suit  against  the  sureties  on  the  bond.  BvUerick  v.  Bowen, 
40. 

BOUNDARIES. 

1.  Where  the  owner  of  land  platted  it  and  sold  lots  thereon  boimding  the  same 
on  a  street  or  way,  the  adjacent  lot  owners  by  such  conveyances  acquired  a 
right  of  way  over  the  same,  and  title  in  fee  not  only  in  the  lot  described  as 
bounding  on  the  way,  but  also  in  one-half  of  the  width  of  the  way  in  front 
of  and  adjacent  to  his  lot.  Faulkner  v.  Rocket,  152. 
See  Street  Line,  1. 

BROKERS. 
See  Mortgages,  1 ;  Stocks  and  Stockholders,  1-5. 
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BUILDING  LAWS. 

1.  Application  was  made  to  the  inspector  of  buildings  of  the  city  of  Providence 
for  a  permit  to  make  a  certain  alteration  to  an  existing  stable,  so  that  it 
might  be  used  as  a  theatre.  The  plans  and  specifications  were  approved  and 
a  permit  issued.  At  the  time  of  granting  such  permit  the  building  laws  of 
said  city  were  comprised  in  a  special  statute  pertaining  only  to  said  city, 
Pub.  Laws,  1909,  cap.  472,  and  containing  in  Sec.  27  provisions  relative  to  the 
construction  of  "every  new  building  hereafter  erected  or  altered,  to  be  used 
as  a  theatre."  With  this  statute  the  plans  and  specifications  conformed, 
including  the  requirements  relative  to  inner  courts  or  passageways. 

At  the  January  Session,  1911,  Pub.  Laws,  cap.  702,  was  passed,  providing 
that  every  theatre  thereafter  erected  should  be  built  to  comply  with  the 
requirements  of  said  chapter,  with  changed  requirements  as  to  open  courts. 
The  act  took  effect  upon  its  passage,  at  which  time  the  roof  had  been  removed 
with  the  greater  part  of  the  interior  fittings,  but  certain  posts,  the  boiler 
room  and  office  were  undisturbed.  Eight  feet  of  the  front  wall  had  also  been 
removed,  and  a  concrete  foundation  for  new  walls  had  been  built  and  some 
excavation  made.    Cement  and  brick  had  been  contracted  for. 

Heldf  that  the  principal  object  was  the  construction  of  the  theatre  and  not 
the  conservation  of  the  stable,  and  if  portions  of  the  latter  remained  in  the 
new  structure  it  would  still  constitute  the  erection  of  a  theatre,  rather  than 
the  aUeration  of  the  stable. 

Held,  further,  that  the  theatre  within  the  meaning  of  chapter  702  was  not 
erected  at  the  time  said  act  went  into  effect.  Greenougk  v.  AUen  Theatre 
Co,,  120. 

2.  Pub.  Laws,  cap.  702,  January  Session,  1911,  entitled  "an  act  in  amendment 
of  Chapter  131  of  the  GeneraJ  Laws,  entitled  'of  diminishing  danger  to  life  in 
case  of  fire,'"  is  in  the  exercise  of  the  police  power,  and  is  an  amendmofit 
of  a  prior  act,  and  also  of  a  special  act  relating  to  the  city  of  Providence, 
the  effect  of  Chapter  702  being  to  make  the  requirements  more  rigorous. 
It  affects  all  theatres  not  theretofore  erected  and  includes  all  theatres  in 
process  of  erection  irrespective  of  the  beginning  of  the  work,  and  no  "vested 
rights"  of  a  party  who  has  commenced  work  prior  to  the  passage  of  the  act 
can  prevent  its  enforcement. 

3.  Pub.  Laws,  1911,  cap.  702,  provides  that  every  theatre  thereafter  erected 
— shall  have  an  open  court  or  space  in  the  rear  and  on  the  side  not 
bordering  on  the  street  where  said  building  is  located  on  a  comer  lot  and  on 
the  rear  and  both  sides  of  the  building  where  there  is  but  one  frontage  on  the 
street.  Said  open  courts  shall  be  at  least  six  feet  wide  throughout  their 
length  and  shall  extend  the  full  length  and  width  of  the  building  and  acroas 
on  each  side  and  rear  thereof  where  its  side  or  sides  do  not  abut  on  a  street  or 
alley  and  shall  be  the  same  width  at  aU  points,  etc. 

Held,  that  Pub.  Laws,  cap.  472,  Sec.  27,  having  defined  an  "open  court "  as  one 
completely  open  overhead,  it  was  not  necessary  to  repeat  the  definition  and 
the  term  as  used  in  cap.  702  had  a  similar  meaning.  Greenougk  v.  AUen 
Theatre  Co.,  120. 
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BURDEN  OF  PROOF. 

1.  A  request  to  charge  that  there  should  be  no  doubt  in  the  minds  of  the  jury  as 
to  a  certain  fact  was  properly  denied,  since  the  law  imposes  no  such  burden 
upon  a  plaintiff.    Hobin  v.  Hobin,  249. 

2.  An  express  contract  for  wages  may  be  proved  by  a  preponderance  of  the 
evidence  and  need  not  be  proved  beyond  a  reasonable  doubt.  Hobin  v. 
Hobin,  249. 

See  Libel,  2. 

CERTIFICATION. 
Of  Question  to  Supreme  Court. 

1.  A  question  should  be  certified  to  the  Supreme  Court  only  after  it  has  been 
formally  raised  on  the  record,  and  is  presented  to  the  trial  court  in  some 
appropriate  proceeding  and  the  ruling  of  that  court  is  requisite  thereon. 
Fletcher  v.  Bocard  of  Aldermen  of  NewpoH,  388. 

2.  Cap.  50,  Sec.  43,  Gen.  Laws,  1909,  provides,  that  in  appeals  from  decrees  of 
municipal  bodies,  the  appellant  shaU  within  the  time  limited,  file  a  specific 
statement  of  his  reasons  of  appeal,  to  which  he  shall  be  restricted,  unless  for 
cause  shoum,  and  with  or  without  terms,  the  Superior  Court  shall  allow 
amendments  thereof  and  additions  thereto: — 

Held,  that  the  court  must  determine  among  other  questions  the  materiality 
of  the  proposed  amendment,  and  should  refuse  to  permit  an  amendment 
constituting  an  immaterial  reason  of  appeal  to  be  made. 

Held,  further,  that  the  granting  of  permission  to  amend  being  an  adjudication 
by  the  court  that  in  its  opinion  such  an  amendment  constitutes  a  valid 
ground  of  appeal,  while  subject  to  exception,  it  is  nevertheless  its  judgment 
on  that  question,  and  such  question  cannot  thereafter  be  by  it  certified  as 
doubtful.    Fletcher  v.  Board  of  Aldermen  of  Newport,  388. 

CONCURRENT  REMEDY. 
See  Eqihty,  2. 

CONSTITUTIONAL  LAW. 

1.  Pub.  Laws,  cap.  437,  acts  of  1909,  "for  the  better  protection  of  the  lobster 
fisheries"  relates  not  merely  to  a  business  affected  with  a  public  use  and 
interest,  but  to  the  public  use  and  interest  itself.  It  is  clearly  within  the 
poUce  power  of  the  state  and  the  power  of  the  legislature  is  not  abridged  by 
the  provisions  of  Cons.  R.  I.  Art.  I,  Sec.  17,  "The  people  shall  continue  to 
enjoy  and  freely  exercise  aU  the  rights  of  fishery  and  the  privileges  of  the 
shore  to  which  they  have  been  heretofore  entitled,  under  the  charter  and 
usages  of  this  state,''  etc.    State  v.  Kofines,  211. 

2.  Lobsters  being  animals /ercs  nalura,  the  right  to  reduce  them  to  possession  is 
subject  to  the  control  of  the  state.  This  attribute  of  government  which  was 
recognized  by  the  common  law  of  England  was  vested  in  the  colonial  govern- 
ments where  not  denied  by  their  charters,  or  in  conflict  with  grants  of  the 
royal  prerogative.    This  power  possessed  by  the  colonies  passed  to  the 
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states  and  remains  with  them  in  so  far  as  its  exercise  may  be  not  incom- 
patible with  or  restrained  by  the  rights  conveyed  to  the  federal  government 
by  the  constitution. 
The  state  may  preserve  by  adequate  police  regulations  a  food  supply,  which 
belongs  in  common  to  all  the  people  of  the  state,  and  which  can  only  become 
the  subject  of  ownership  in  a  qualified  way,  and  which  can  never  be  the 
object  of  commerce  except  with  the  consent  of  the  state  and  subject  to  the 
conditions  which  it  may  deem  best  to  impose  for  the  public  good. 

3.  The  mode  and  method  of  the  regulation  of  the  lobster  fishery  is  a  matter 
solely  for  the  consideration  of  the  legislature  and  their  action  is  not  subject 
to  review  except  upon  constitutional  grounds.    State  v.  KofineSj  211. 

4.  Pub.  Laws,  cap.  437,  acts  of  1909,  "for  the  better  protection  of  the  lobster 
fisheries"  is  not  obnoxious  to  the  provisions  of  Cons.  R.  I.  Art.  I,  Sec.  10, 
"  ...  nor  shall  he  be  deprived  of  life,  liberty  or  property,  unless  by 
the  judgment  of  his  peers  or  the  law  of  the  land." 

Nor  IB  it  obnoxious  to  the  provisions  of  Art.  14,  Sec.  1  of  the  amendments  to  the 
constitution  of  the  United  States  "  ...  nor  shall  any  state  deprive 
any  person  of  life,  liberty  or  property  without  due  process  of  law.     ..." 

Nor  is  it  obnoxious  to  the  provisions  of  Cons.  U.  S.  Art.  IV,  Sec.  2,  "The 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immimities  of  citi- 
zens of  the  several  states." 

Such  statute  is  a  proper  exercise  of  the  police  power,  by  the  legislature  in  a 
matter  concerning  only  the  people  of  the  state,  and  it  was  unnecessary  for 
the  legislature  to  consider  what  effect  it  would  have  upon  aliens  or  citizens 
of  other  states,  since  it  involves  only  the  conservation  of  shellfish  in  the 
public  waters  of  the  state.    State  v.  Kofines,  211. 

<5.  Cons.  U.  S.  Art.  V.  of  amendments  has  no  reference  to  State  governments, 
but  is  restricted  in  its  operation  to  the  government  of  the  United  States. 

6.  Cons.  R.  I.  Art.  I,  Sec.  10:  ".  .  .  nor  shall  he  be  deprived  of  life, 
liberty  or  property,  imless  by  the  judgment  of  his  peers  or  the  law  of  the 
land,"  relates  to  certain  rights  of  the  accused  in  criminal  prosecutions. 

7.  All  statutes  being  presumed  to  be  constitutional,  the  burden  of  proving  their 
unconstitutionality  beyond  a  reasonable  doubt  is  upon  the  one  raising  the 
question. 

8.  Pub.  Laws,  cap.  569,  approved  April  27, 1910 :  "  An  Act  to  condenm  certain 
land  by  the  State  for  MetropoUtan  Park  Purposes,"  provides  that  in  case 
of  the  agreement  of  a  party  with  the  commission  for  the  price  or  value  of 
the  land  taken,  the  same  shall  be  paid  to  him  forthvnlhf  upon  the  order  of  said 
commission,  hy  the  general  treasurer,  out  of  any  funds  available  therefor, 
and  in  case  of  inability  to  so  agree  provision  is  made  for  the  assessment  of 
damages  by  a  jury,  with  all  rights  of  appeal,  and  upon  the  recovery  of  final 
judgment  against  said  commission,  execution  shall  be  issued  and  shall  be 
forthwith  paid  by  the  general  treasurer  out  of  any  fimds  available  therefor: — 

Held,  that  the  statute  was  not  obnoxious  to  Cons.  R.  I.  Art.  I,  Sec.  16:  "pri- 
vate property  shall  not  be  taken  for  public  use  without  just  compensation," 
since  its  language  constituted  not  only  a  direction  to  the  State  treasurer  to 
forthwith  pay  the  amounts  ascertained  to  be  due,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  but  amounted  to  an  appropriation  of 
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such  money  for  that  purpose  inaamuch  as  it  subjected  the  same  to  that  use. 
Ea8t  Shore  Land  Co.  v.  Peckham,  541. 

See  Building  Laws,  1-3;  Statutes,  Construction  op,  3. 

CONSTRUCTION. 

Of  Deeds,  See  Deeds. 

Of  Statutes,  See  Statutes. 

CONTRACTS. 

1.  A  person  is  bound  by  an  agreement  to  which  he  has  assented  where  his  assent 
is  uninfluenced  by  fraud,  violence,  imdue  influence  or  the  like  and  he  will 
not  be  permitted  to  say  that  he  did  not  intend  to  agree  to  its  terms. 

It  is  the  duty  of  every  contracting  party  to  learn  and  know  the  contents  of  a 

written  contract  before  he  signs  and  delivers  it. 
But  where  one  party  is  induced  by  false  statements  of  the  other  to  sign  the 

same  he  is  not  boimd  thereby  and  may  defend  on  the  ground  of  fraud  even 

though  he  was  negligent  in  signing  without  reading  it. 

2.  In  an  action  to  recover  the  price  of  goods  sold,  defendant 's  testimony  tended 
to  prove  that  plaintiff  wrote  an  order  for  what  defendant  had  not  agreed 
to  buy  on  the  chance  of  its  not  being  read.  The  testimony  of  plaintiff  was 
contradictory. 

HMf  that  the  case  should  have  been  submitted  to  the  jury  since  when  plaintiff 
undertook  to  write  the  order  he  was  boimd  to  write  it  according  to  the 
agreement  and  if  it  did  not  embody  the  agreement  and  was  signed  by  in- 
advertence or  negligence  that  would  not  preclude  defendant  from  avoid- 
ing it  on  the  ground  of  fraud.     Weil  v.  Quidnick  Co,,  58. 

3.  In  an  action  for  services  rendered  intestate,  a  request  to  charge  that  ''board 
and  services  are  held  to  constitute  a  fair  mutual  offset"  was  properly  denied 
since  it  would  have  been  in  effect  to  charge  that  claimant  could  not  recover 
even  if  the  evidence  established  an  express  contract.  Hobin  v.  Hobin^ 
249. 

4.  The  fact  that  parties  stand  in  relation  of  parent  and  child  puts  upon  one 
claiming  payment  for  services  rendered  to  the  other  the  burden  of  proving 
by  a  preponderance  of  the  evidence  an  express  contract  for  wages.  Hobin 
V.  Hobin,  249. 

5.  Request  to  charge  that  "a  grandfather  who  stands  in  loco  parentis  to  a  grand- 
daughter has  a  right  to  the  earnings  of  such  granddaughter  so  long  as  this 
relation  continues  whether  before  or  after  her  majority,"  was  properly 
denied,  since  it  would  deny  the  right  to  recover  for  services  under  an  express 
contract.    Hobin  v.  Hobin,  249. 

6.  Where  the  evidence  showed  that  deceased  always  promised  to  pay  plain- 
tiff with  his  real  estate;  and  said  he  could  pay  her  in  no  other  way,  and  that 
he  said  the  same  thing  on  his  death  bed,  and  plaintiff  performed  the  services 
relying  on  his  promises  and  in  expectation  of  being  paid  for  them,  it  was  not 
necessary  that  an  express  contract  made  on  some  particular  day  out  of  all 
the  time  that  the  understanding  between  the  parties  and  the  work  there- 
under continued,  should  be  shown.    Hobin  v.  Hobin,  249. 
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7.  Where  it  appeared  that  plaintiff's  parents  lived  with  her  grandfather  uatil 
she  was  five  years  old,  that  they  left  then  and  she  remained  with  her  grand- 
parents until  they  died,  when  she  was  over  25  years  of  age,  and  that  during 
the  last  six  years  her  parents  lived  in  a  tenement  of  the  same  house,  the 
jury  were  properly  instructed  that  it  was  not  necessary  to  show  an  express 
agreement  for  emancipation,  but  that  if  there  were  circumstances  indicating 
that  the  parents  had  given  plaintiff  the  right  to  earn  her  own  living,  the 
jury  could  find  that  the  child  had  been  in  fact  emancipated  and  was  en- 
titled to  the  benefit  of  any  contract  for  her  services  that  she  might  have 
made.    Hchin  v.  Hohin,  249. 

8.  A  request  to  charge  that  claimant  could  not  recover  against  estate  of  deceased 
imless  she  proved  a  contract  necessarily  suable  before  his  death,  was  properly 
refused,  since  a  contract  not  suable  until  after  death,  is  not  void,  and  also 
because  the  request  was  not  applicable  to  the  evidence  which  showed  that 
both  parties  knew  deceased  could  not  pay  in  the  usual  way,  but  only  "by 
the  property."    Hchin  v.  Hohirtf  249. 

9.  The  relation  of  grandfather  and  grandchild  does  not  cease  because  of  a  con- 
tract entered  into  between  them,  but  the  presumption  arising  from  the  family 
relationship  having  been  overcome,  the  suit  to  recover  for  services  rendered 
is  governed  by  the  ordinary  rules  of  law.    Hobin  v.  Hcibin,  249. 

10.  While  the  right  of  a  third  person  to  enforce  a  promise  made  by  one  person  to 
another  for  the  benefit  of  said  third  person,  although  the  consideration  does 
not  move  from  such  third  person  and  although  he  was  not  cognizant  of  the 
promise  when  it  was  made,  is  well  recognized,  yet  he  acquires  no  rights 
imder  the  promise  until  he  accedes  to  it,  and  before  such  accession  on  his 
part,  his  right  may  be  lost  either  by  revocation  or  release  between  the 
parties  to  the  agreement  or  by  the  intervention  of  the  rights  of  others. 

11.  Such  assent  to  be  effective  must  be  given  before  the  bankruptcy  of  the 
promisor. 

12.  In  an  action  to  recover  funds  alleged  to  have  been  retained  by  defendant 
and  applied  to  a  firm  obligation,  evidence  considered  and: — 

Hdd^  to  establish  an  original  co-partnership  indebtedness  and  not  an  indebted- 
ness assumed  by  the  firm.    Blake  v.  Atlantic  Bank,  464. 

See  Guardian  and  Ward,  2-5;  Pleading,  15-16. 
For  Proof  of  Contract,  See  Burden  of  Proof,  1-2. 

CORPORATIONS. 

1.  Plaintiff  was  the  owner  of  certain  shares  of  the  X.  Co.  The  directors  of 
defendant  corporation  (which  was  authorized  to  purchase  stock  of  other 
corporations)  voted  to  purchase  all  available  stock  of  the  X.  Co.  at  $45  a 
share.  Thereafter  the  president  of  defendant,  who  was  also  a  director  and 
general  manager  agreed  with  plaintiff  for  the  piurchase  of  her  stock,  giving 
plaintiff  about  $27  a  share,  by  the  terms  of  which  agreement  plaintiff  delivered 
her  stock  in  the  X.  Co.,  and  received  shares  in  d^endant  company,  redeem- 
able at  a  stipulated  price  at  any  time  after  six  months  from  the  date  of  such 
transfer.  A  new  certificate  in  the  X.  Co.  was  issued  to  defendant.  At  vari- 
ous times  plaintiff  presented  her  certificate  for  redemption,  and  was  paid  by 
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the  treasurer  of  defendant,  from  its  funds,  for  a  portion  of  the  shares  and 
a  new  certificate  issued  for  the  remainder,  leaving  a  balance  of  900  shares 
which  had  been  tendered  and  payment  refused.  The  stockholders  of 
defendant  never  ratified  the  agreement  made  by  its  president,  nor  were 
the  re-purchases  ratified  by  any  formal  vote  of  the  directors.  The  X.  Co. 
throu^  the  control  of  its  stock  by  defendant  was  put  into  liquidation  and 
most  of  its  assets  absorbed  by  defendant. 

HMj  that  defendant  having  express  authority  to  hold  stock  in  other  com- 
panies and  the  directors  having  voted  to  purchase  the  stock  of  the  X.  Co., 
without  specifying  who  should  do  the  purchasing,  the  president  and 
general  manager  was  the  proper  and  logical  agent  to  carry  such  vote  into 
e^ect. 

HM,  further,  that  the  vote  did  not  prohibit  the  purchase  of  stock  at  a  less 
price  than  that  fixed,  nor  did  it  prohibit  defendant  from  obtaining  longer 
terms  of  payment;  and  the  efifect  of  the  agreement  was  simply  to  postpone 
the  time  of  payment. 

2.  Where  the  president  and  general  manager  of  a  corporation  assumes  to  act  in  its 
behalf  and  for  a  purpose  authorized  by  its  charter  and  by  vote  of  its  directors, 
and  the  terms  of  the  contract  are  made  known  to  the  treasurer  who  acting 
upon  the  agreement  issues  stock  certificates  to  the  other  party  and  pays  out 
funds  of  the  company,  and  after  knowledge  of  such  contract  by  the  directors 
they  make  no  offer  to  return  the  consideration  received  by  the  corporation, 
but  continue  to  retain  the  benefit  of  it,  the  corporation  thereby  ratifies  the 
act  of  its  ofiScer.    Adam  v.  N.  E.  Investment  Co,,  193. 

3.  Where  upon  an  agreed  statement  of  facts  it  appears  that  a  sale  of  its  stock 
was  made  by  a  corporation  upon  the  express  condition  of  re-purchase  of  the 
same  by  the  company  for  a  fixed  price  and  at  a  fixed  time,  such  transaction 
constitutes  a  conditional  sale  of  the  stock  and  an  indivisible  contract, 
which  (no  rights  of  creditors  or  of  other  stockholders  being  involved)  is  not 
tiUra  vires f  and  vendee  has  a  right  to  recover  for  the  value  of  the  stock  at  the 
agreed  price.  Whether  a  corporation  has  an  implied  power  to  purchase  its 
own  stock  under  other  circumstances,  is  not  decided.  Adam  v.  N.  E,  In' 
vestment  Co.,  193. 

COSTS. 

1.  While  the  allowance  of  costs  on  final  decree  is  in  the  discretion  of  the  court, 
costs  which  have  been  paid  by  a  party  as  a  condition  of  the  reinstatement 
of  the  cause,  should  not  be  recovered  back.    Silverman  v.  Shattuek,  67. 

DAMAGES. 

1.  In  an  action  for  libel  instruction  to  the  jury  that  if  they  decided  that  plaintiff 
was  entitled  to  punitive  damages,  in  that  case  the  amount  was  entirely  in 
their  discretion  up  to  the  ad  damnum  of  the  writ,  was  proper.  CardareUi  v. 
Prov.  Journal  Co.,  268. 

2.  A  verdict  for  $11,916.00  for  an  injury  to  a  man,  thirty  years  of  age,  who  was 
earning  $14  a  week,  is  not  excessive  where  he  suffered  amputation  of  his 
right  arm,  with  great  pain  at  the  time  of  the  accident  and  long  after  it, 
and  has  been  unable  to  work  Hince  such  accident  and  it  appeared  by  medical 
testimony  that  he  had  suffered  a  severe  and  probably  permanent  shock 


Digitized  by 


Google 


508  Index. 

to  his  nervous  system,  and  would  probably  continue  to  suffer  pain  for  the 
rest  of  his  life.    Chobanian  v.  Washburn  Wire  Co.f  289. 

3.  In  an  action  under  the  statute  for  recovery  of  damages  for  death  by  wrongful 
act,  there  can  be  no  recovery  for  loss  of  future  income  of  invested  capital 
when  such  income  is  disconnected  with  the  exertions  of  the  deceased,  nor 
for  any  income  from  invested  capital  beyond  such  portion  of  said  income 
which  can  be  found  to  be  the  result  of  such  exertions. 

4.  In  an  action  for  recovery  of  damages  for  death  by  wrongful  act,  charge  of  the 
court  as  to  the  measure  of  damages  approved  as  a  correct  statement  of  the 
law  in  that  respect.     Underwood  v.  Old  Colony  Street  Railway  Co.,  319. 

5.  In  an  action  for  slander  based  on  charges  affecting  the  chastity  of  plaintiff, 
a  verdict  for  $200  will  be  sustained.    Goldberg  v.  Berman,  488. 

6.  In  an  action  for  negligence,  evidence  was  submitted  as  to  the  labor  of 
plaintiff  and  the  wages  he  received  as  a  teamster  and  as  to  his  labor  in  his 
stable,  but  no  evidence  as  to  his  profits  or  loss  of  profits  in  his  business  of 
teaming  or  of  a  stable  keeper. 

Held,  the  charge  of  the  co\xrt  that  if  the  jury  foimd  the  plaintiff  had  lost  any- 
thing from  being  unable  to  perform  his  usual  vocation,  ''which  is  that  of  a 
stable  keeper  as  he  told  you,  and  also  as  a  teamer''  it  would  constitute  an 
element  of  damage,  was  given  on  the  evidence  and  could  not  apply  to  or 
cause  the  jury  to  consider  possible  losses  in  the  teaming  or  stable  business. 
Champlin  v.  Pawcatuck  Railway  Co.,  572. 

7.  In  an  action  for  negligence,  a  verdict  of  $15,000  hdd  not  excessive  where  the 
injuries  were  permanent  incapacitating  plaintiff  for  labor  during  life. 
Champlin  v.  Pawcaiuch  Railway  Co.,  572. 

See  Evidence,  35. 

DEEDS. 

1.  X.  had  a  life  estate  in  one-half  of  certain  property  and  Y.  had  a  fee  simple 
estate  in  remainder  in  the  whole  property  and  an  estate  for  the  life  of  X.  in 
one-half  thereof.  By  the  merger  of  the  estates  in  Y.  he  was  seized  of  a  present 
estate  in  fee  in  one -half  of  the  property  and  a  remainder  in  fee  in  the  other 
half,  subject  to  the  life  estate  of  X.  in  that  half. 

Thereafter  Y.  executed  a  quitclaim  deed  to  X.  of  ''all  the  right,  title,  interest, 
property,  claim  and  demand  which  I  now  have  or  of  right  ought  to  have  or 
claim  in  and  to''  the  premises,  the  deed  containing  the  clause  "the  estate 
hereby  conveyed  is  an  undivided  half  part  of  the  above  described  property, 
which  was  conveyed  to  the  parties  hereto  by  deed  from  James  Davis," 
dated,  &c.,  recorded,  &c.  X.  then  executed  his  mortgage  deed  of  the  premises 
to  Z.  and  subsequently  executed  another  mortgage  to  respondent  and  dis- 
charged the  mortgage  to  Z.  It  appeared  that  the  deed  was  given  in  order 
that  X.  might  mortgage  the  entire  property  in  fee  under  the  prior  mort- 
gage to  Z.  and  that  Y.  was  a  party  to  the  transaction  and  received  part 
of  the  money,  and  was  aware  of  the  negotiation  of  the  mortgage  in  suit 
for  the  purpose  of  taking  up  the  original  mortgage. 

Edd,  that,  by  the  deed  of  Y.  to  X.  the  entire  interest  of  Y.  was  conveyed,  the 
words  describing  it  as  "an  undivided  half  part"  not  operating  either  to 
limit  or  restrict  in  any  way  the  interest  granted. 
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HMf  further,  that  the  refereace  to  the  deed  from  the  ancestor  of  the  parties, 
which  deed  only  conveyed  a  life  estate,  was  plainly  for  the  purpose  of  in- 
dicating the  source  of  title  and  for  convenience  in  identifying  the  property, 
and  was  not  made  for  the  purpose  of  describing  or  limiting  the  extent  of 
the  interest  or  quantity  of  estate  conveyed. 

Held,  further,  that  the  conduct  of  Y.  worked  an  estoppel  in  favor  of  the 
respondent. 

2.  In  the  construction  of  a  deed,  the  object  is  to  give  effect  to  the  intention  of 
the  parties.  This  intention  is  only  that  expressed  in  the  deed  and  not  some 
secret  imexpressed  intention  even  though  the  latter  be  that  actually  in 
mind  at  the  time  of  execution. 

The  situation  of  the  parties,  the  subject  matter  of  the  conveyance,  and  their 
acts  at  and  subsequent  to  the  time  of  execution  are  important  as  throwing 
light  upon  the  significance  of  the  express  terms  of  the  instrument  and 
enabling  the  court  by  reading  the  instrument  so  illumined  to  interpret  it. 
To  this  extent  extrinsic  evidence  is  admissible.  Gadde8  v.  Patot,  Inst,  for 
SamngSf  177. 

3.  No  declarations  of  parties  as  to  parol  understandings  or  agreements  before 
or  at  the  time  of  the  execution  of  an  instrument  to  show  their  intention  will 
be  considered  so  as  to  vary  its  written  terms. 

4.  Where  the  interpretation  to  be  given  an  instrument  remains  doubtful,  the 
court  will  adopt  the  construction  which  is  most  favorable  to  the  grantee. 

5.  After  having  once  granted  an  estate  in  a  deed,  the  grantor  cannot  restrict 
or  nullify  it  by  a  subsequent  clause.  So  where  the  description  in  a  deed  of 
the  estate  conveyed  is  clear  and  complete,  a  reference  to  another  deed  will 
not  operate  to  restrict  the  amount  of  the  property  or  the  quarUum  of  the 
estate  conveyed.    Gaddes  v.  Pawt.  Inst,  for  SavingSf  177. 

See  BouNDAuiES,  1;  Estoppel,  1-2. 

DEFAULT. 
See  Judgment,  1;  Pleading,  10-12. 

DELIVERY. 
See  Stocks  and  Stockbrokers,  5. 

DEPOSITIONS. 

See  Evidence,  32. 

DIVORCE. 

Appeal  in  Divorce,  See  Appeal  and  Error,  3. 

Evidence  in  Divorce,  See  Evidence,  2-5. 

DOGS. 
See  Animals,  1. 

EASEMENTS  (EXTINGUISHMENT  OF). 
See  Evidence,  8,  10;  Estoppel,  1. 
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ELECTIONS. 

1.  A  cross  in  one  circle  on  a  ballot  is  nullified  by  a  cross  in  another  circle  on  the 
same  ballot  and  the  ballot  must  be  rejected,  even  if  the  nominees  are  iden- 
tical in  the  two  columns. 

Ballots  marked  (a)  with  a  cross  in  the  circle,  and  a  second  cross  below  the 
circle  and  to  the  right  of  it;  (b)  with  a  cross  in  the  circle  and  crosses  to  the 
right  of  the  name  of  every  candidate  in  that  column  and  to  the  left  of  the  name 
of  every  candidate  except  three;  (c)  with  individual  crosses  to  the  right  and 
to  the  left  of  each  candidate  in  the  colimm;  were  properly  rejected. 

A  ballot  is  properly  rejected  which  is  marked  with  crosses  to  the  left  of  the 
names  of  candidates  in  the  column,  although  it  shows  an  attempt  to  erase 
some  of  the  crosses  so  marked  on  the  left,  since  Gen.  Laws,  1909,  cap.  11, 
§  44,  provides  for  ballots  spoiled  through  inadvertence.  Thorpe  v.  Poles, 
394. 

ELEVATORS. 

1.  In  a  declaration  based  upon  an  accident  which  occurred  while  a  freight  eleva- 
tor was  at  rest,  statutes  relating  to  elevators  in  motion  as  well  as  statutes 
relating  to  passenger  elevators  have  no  application. 

2.  Gen.  Laws,  1909,  cap.  129,  §  16,  relative  to  the  protection  of  elevator  open- 
ings in  floors,  has  for  its  purpose  the  protection  of  persons  using  the  floors  so 
that  they  may  not  fall  into  the  openings,  and  not  that  of  saving  persons  from 
falling  out  of  the  openings  onto  the  floors.     Wells  v.  Joslin  Mfg.  Co,,  498. 

See  Master  and  Servant,  7. 

EMANCIPATION. 
See  CoNTRAcrs,  7. 

EMINENT  DOMAIN. 
See  CoNSTTFUTiGNAL  Law,  8. 

ENTRY  OF  APPEARANCE. 
See  Pleading  10-12. 

EQUITY. 

1.  A  suit  in  equity  to  compel  the  conveyance  of  property,  which  is  brought 
within  the  period  of  limitation  is  diligently  brought,  and  the  defence  of 
laches  is  not  open. 

2.  Where  complainants  had  attempted  to  maintain  an  action  at  law  against 
respondents  upon  a  covenant  for  the  reconveyance  of  property,  and  were 
denied  relief,  they  are  not  thereby  estopped  from  proceeding  in  equity  for 
the  relief  sought. 

No  remedy  is  not  equivalent  to  a  concurrent  remedy.  Knowles  v.  Knowles, 
491. 

3.  On  bill  brought  to  compel  conveyance  of  property,  evidence  considered  and 
complainants  held  entitled  to  relief' sought.    Knowles  v.  Knowles,  491. 

Appeal  in. 
See  Appeal  and  Error,  4. 
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Review  of  Findings  of  Superior  Court, 

See  Appeal  and  Error,  4,  5. 
See  also  Costs,  1;  Mortoagbs,  3-4. 

ESTOPPEL. 

1 .  The  fact  that  deeds  to  a  party  and  his  ancestors  in  title  mentioned  a  way,  hwe 
or  street  as  a  boundary  of  the  land  does  not  estop  him  from  showing  an 
extinguishment  of  the  easement  either  by  mutual  abandonment  or  by 
adverse  possession.    Fatdkner  v.  Rocket,  152. 

2.  Where  one  having  only  a  limited  interest  in  a  tract  of  land  conveys  the 
property  to  another  by  deed  or  mortgage,  and  the  owner  receives  the  benefit 
of  any  part  of  the  proceeds  knowing  the  facts,  he  is  estopped  to  deny  that 
such  deed  or  mortgage  conveys  a  good  title;  or  being  the  owner,  though 
ignorant  of  the  facts  when  he  receives  the  proceeds,  afterwards  learns  the 
truth,  his  retention  of  the  proceeds  thereafter  estops  him  from  disputing 
the  validity  of  the  conveyance;  also,  if  knowingly  and  without  disclosing 
his  title  he  stands  by  and  permits  his  property  to  be  mortgaged  or  sold  by 
•another  to  one  who  is  to  the  owner's  knowledge  relying  upon  the  apparent 
ownership  of  the  person  executing  the  conveyance,  such  conduct,  irrespective 
of  who  benefits  by  the  transaction,  will  estop  the  owner  from  asserting  his 
title  against  the  mortgagee  or  grantee.  Gaddes  v.  Pawl,  Inst,  for  Savings, 
177. 

See  Corporations,  2;  Deeds,  1. 

EVIDENCE. 

1.  Where  an  ambiguity  exists  in  a  writing  introduced  in  evidence  the  jury  have 
the  right  to  say  in  what  sense  the  writer  intended  the  writing  to  be  under- 
stood.    Mowry  v.  Saunders,  45. 

2.  Former  counsel  for  petitioner  being  called  by  respondent  was  asked,  "Did 
you  at  any  time  make  an  investigation  into  the  matter  while  you  were 
counsel  for  petitioner?''  Excluded.  Held,  error,  since  it  did  not  call  for 
disclosure  of  information  gained  from  confidential  conmiunications  on  the 
part  of  his  client. 

3.  "Q.  As  a  result  of  any  investigation  made  by  you  what  action  was  taken 
with  reference  to  prosecuting  this  case." 

HM,  properly  excluded,  since  the  only  action  witness  could  take  would  involve 
confidential  communications  with  his  client,  and  otherwise  the  record  of 
the  case  would  furnish  ample  evidence. 

4.  "Q.  Did  you  through  any  source  while  acting  for  petitioner  get  any  knowl- 
edge with  reference  to  this  matter  upon  which  you  relied  acting  in  this  case, 
with  reference  to  eliminating  that  matter?" 

HM,  properly  excluded,  since  it  should  have  excluded  information  obtained 
from  petitioner,  and  because  it  called  for  witness's  opinion  as  to  the  value  of 
the  evidence  regarding  a  certain  part  of  the  case  which  was  being  pressed 
by  her  present  counsel  and  also  because  it  was  indefinite. 

^.  "Q.  Did  you  at  any  time  drop  the  matter  or  eliminate  it  from  this  case 
for  any  reason?" 

Held,  properly  excluded,  since  so  far  as  striking  out  parts  of  the  petition  or 


Digitized  by 


Google 


602  Index. 

bill  of  particulars  the  record  showed  the  action  taken,  and  so  far  as  it  called 
for  the  state  of  his  mind  and  professional  intention  which  must  have  de- 
pended upon  conferences  with  his  client  it  was  improper.  Warren  v. 
Warren,  71. 

6.  Suppression  of  testimony  by  a  party  is  a  matter  to  be  given  g;reat  weight  in 
reaching  a  conclusion  as  to  the  truth  of  charges  made  against  such  party. 
Warren  v.  Warren,  71. 

7.  In  an  action  of  trespass  quare  clausum,  where  the  later  conveyances  had  been 
made  by  occupation  lines  rather  th&n  by  metes  and  bounds,  courses  and 
distances,  plaintiff  could  properly  show  what  he  and  his  ancestors  in  title 
had  actually  occupied  and  enclosed  under  a  claim  of  right  and  what  the  de- 
fendant and  her  ancestors  in  title  had  actually  occupied. 

8.  In  an  action  of  trespass  quare  clausum  where  defendant  pleaded  that  the  loeuM 
was  a  private  way;  as  it  appeared  that  the  locus  had  been  enclosed  for  many 
years,  on  the  east  by  a  stone  wall;  by  a  fence  on  the  west  and  the  land  so 
fenced  off  had  been  for  many  years  in  the  use  of  the  plaintiff  and  defendant 
for  purposes  incident  to  private  ownership  and  inconsistent  with  its  use  as  a 
way,  and  so  far  as  appeared  had  never  been  used  as  a  way  by  anyone, 
plaintiff  could  properly  show  all  the  facts  and  circumstances  of  the  original 
building  of  the  fences  and  the  occupation  of  the  land,  so  as  to  show  that  the 
original  easement  imposed  on  the  land  had  either  been  extinguished  or 
renounced  by  the  parties  entitled  to  the  fee  in  the  land  covered  by  the  way, 
by  their  use  and  occupation  thereof,  and  by  the  maintenance  of  the  fences. 
Faulkner  v.  Rocket,  162. 

9.  In  an  action  of  trespass  quare  clausum  question  asked  of  plaintiff,  "At  the 
time  you  were  purchasing  that  land  did  grantor  take  you  over  the  land?" 
was  admissible,  as  the  land  being  bounded  on  one  side  ''by  a  lane,"  plaintiff 
might  properly  show  the  location  of  the  "lane,"  thus  defining  the  extent  and 
limits  of  the  lot  claimed  by  his  grantors  and  of  which  they  put  him  in  posses- 
sion. 

As  there  were  no  physical  indications  of  a  "lane,"  plaintiff  had  the  right  to 
establish  by  pflrol  evidence  the  actual  occupation  line  of  the  lot  so  bounded, 
and  the  admissions  and  declarations  of  his  grantor,  who  was  then  deceased, 
were  admissible  for  that  purpose. 

10.  The  declarations  of  his  grantor  were  also  admissible  upon  the  question  of 
grantors'  "adverse  possession,"  as  tending  to  show  extinguidiment  or 
abandonment  of  the  easement  once  existing  over  a  portion  of  the  land  con- 
veyed by  the  deed. 

11.  Declarations  by  persons  in  possession  of  lands  as  to  the  character  of  their 
possession,  are  admissible  upon  the  question  whether  such  possession  was 
adverse. 

12.  In  an  action  of  trespass  quare  clausum,  plaintiff  might  properly  be  inter- 
rogated as  to  his  use  and  occupation  of  all  the  land  included  within  the  fences 
of  his  lot  from  the  time  he  received  the  deed,  for  the  purpose  of  establishing 
a  title  by  "adverse  possession"  through  the  plaintiff  and  his  ancestors  in 
title.  It  was  also  pertinent  to  the  question  of  the  abandonment  of  an 
alleged  right  of  way  for  the  defendant;  also  in  proof  of  the  possession  by 
plaintiff  of  said  land  at  the  time  the  first  trespass  was  committed. 
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13.  In  an  action  of  trespass  quare  dausum  evidence  of  an  ancestor  in  title  of 
plaintiff  is  admissible  to  prove  that  the  description  in  the  deed  from  him  to 
his  grantee  included  all  and  was  the  same  as  the  land  described  in  plaintiff's 
declaration;  that  he  held  it  in  full  "adverse  possession"  and  the  actual 
extent  and  limits  of  the  premises  intended  to  be  and  actually  conveyed  by 
him  and  the  condition  of  the  land  adjoining  him  on  the  north  during  his  said 
ownership. 

14.  In  an  action  of  trespass  quare  clausum  plaintiff  might  properly  prove  that 
the  division  fence  between  plaintiff  and  defendant  had  been  recognized  and  ac- 
quiesced in  by  the  parties  as  a  true  dividing  and  boundary  line  for  a  length  of 
time  greater  than  or  equal  to  the  period  prescribed  by  the  statute  of  limita- 
tions. 

15.  In  an  action  of  trespass  quare  clausum  plaintiff  may  show  by  testimony 
corroborative  of  his  own,  the  commission  of  the  trespass  alleged.  Faulkner 
V.  Rocket,  152. 

16.  In  an  action  for  services  rendered  intestate  upon  a  promise  of  payment 
therefor,  and  under  expectation  of  payment,  statements  on  the  part  of  de- 
ceased admitting  liability  for  what  had  been  done  for  him  may  be  shown. 

17.  In  an  action  for  services  rendered  intestate,  a  will  which  intestate  at- 
tempted to  execute  is  admissible,  as  showing  an  intent  on  the  part  of  intes- 
tate to  reimburse  plaintiff.    Hobin  v.  Hobin,  249. 

18.  Where  witness  had  stated  that  he  could  not  see  the  bottom  of  the  mold  at 
the  time  it  fell  on  him  because  it  was  dark,  and  too  high  for  him  to  go  around 
and  see,  a  question  as  to  how  the  place  was  lighted  was  properly  admitted. 

19.  While  not  conclusive  on  the  question  of  negligence  evidence  is  generally 
admissible  in  an  action  for  personal  injuries  to  show  whether  or  not  the 
master's  machinery,  appliances,  wa3rs  and  methods  are  such  as  are  in  or- 
dinary and  common  use  by  others  in  the  same  business. 

20.  An  expert  witness  was  properly  permitted  to  testify  as  to  whether  in  his 
judgment  one  form  of  hook  was  as  safe  for  use  as  another  form.  Ckohanian 
V.  Washburn  Wire  Co.,  289. 

21.  The  action  of  a  town  council  upon  a  petition  of  citizens  for  repairs  on  a  road 
can  be  shown  in  an  action  against  the  town  as  bearing  upon  the  question 
whether  the  road  was  one  over  which  the  town  had  control  and  upon  which 
it  made  repairs,  the  question  of  its  being  a  public  highway  being  in  issue. 

22.  Exception  will  not  lie  to  a  leading  question,  its  admission  being  in  the  dis- 
cretion of  the  court.    Cole  v.  Barber,  414. 

23.  "Q.  Did  you  see  any  danger  there  before  the  accident?"  Held,  properly 
excluded  as  not  being  specific.     Tavares  v.  Dewing^  424. 

24.  Where  before  the  jury  was  impanelled  certain  testimony  was  taken,  relative 
to  the  trial  of  the  case,  such  facts  not  being  in  evidence,  a  witness  may  not  be 
interrogated  about  them.    Goldberg  v.  Berman,  488. 

25.  In  an  action  for  compensation  for  services,  evidence  of  the  arrest  of  plain- 
tiff for  drunkenness,  is  admissible,  as  bearing  on  the  amount,  quality  and 
value  of  the  services.    Ralph  v.  Taylor,  503. 

26.  Where  a  plaintiff  calls  the  servant  of  a  defendant  for  the  purpose  of  showing 
his  employment  by  defendant  at  the  time  of  the  accident,  so  as  to  show  de- 
fendant's liability  as  based  on  his  servant's  negligence,  the  defendant  may 
properly  examine  the  servant  fully,  as  to  the  nature  of  the  acts  done  by  him 
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at  that  time  and  prior  thereto,  to  ascertain  the  truth  of  the  situation  as  to 
the  nature  of  the  servant's  acts  in  relation  to  the  use  of  the  instrumentahty 
causing  the  accident.    CciweU  v.  ^tna  Co.,  531. 

27.  Evidence  is  properly  admissible  for  the  purpose  of  explaining  a  statement 
which  otherwise  would  be  unintelligible. 

28.  Where  a  question  is  admissible,  if  the  objection  is  to  the  answer,  it  must  be 
taken  advantage  of  by  motion  to  strike  out  such  answer  and  not  under  an 
exception  to  the  question. 

29.  Evidence  that  the  motorman  some  six  minutes  after  the  accident,  when  the 
car  was  at  a  standstill  and  plaintiff  had  just  been  picked  up,  in  reply  to  a 
statement  by  a  by-stander  ''the  railroad  company  is  to  blame  for  this" 
said  "there  has  no  one  denied  it,  has  there"  is  admissible  as  part  of  the  res 
gestae. 

30.  An  answer  to  a  question  as  to  whether  there  was  room  for  two  teams  to 
meet  and  pass  "No,  not  without  going  on  the  sidewalk,'' 

Held,  properly  admitted  since  without  knowing  the  exact  measurement 
witness  could  answer  as  he  did,  if  he  had  knowledge  of  the  fact  as  to  the 
possibility  of  two  teams  passing  each  other  at  the  place  in  question. 

31.  Evidence  that  the  motorman  some  three  or  four  minutes  after  an  accident 
stated  that  he  thought  he  could  pass  without  hitting  plaintiff  is  admissible 
as  part  of  the  res  gestae. 

32.  Objection  to  a  question  asked  of  a  witness  upon  taking  depositions  must 
be  made  before  the  magistrate,  and  not  upon  the  reading  of  the  deposition 
at  the  trial. 

33.  Question  to  a  witness  whether  there  was  room  at  a  stated  place  where 
plaintiff  met  an  automobile  foi*  an  automobile  and  a  team  to  pass  in  the 
travelled  part  of  the  road,  was  properly  admitted. 

34.  Evidence  that  the  motorman  after  an  accident  stated  that  he  was  sure  he 
was  going  to  miss  him  (plaintiff)  that  was  why  he  did  not  stop,  was  properly 
admitted  as  part  of  the  res  gestae. 

35.  In  an  action  against  a  railway  company  for  negligence  arising  out  of  a  col- 
lision, evidence  of  plaintiff  as  to  his  wages  and  the  work  performed  in  his 
regular  occupation,  was  admissible  where  the  declaration  allied  that  he 
was  incapacitated  from  working  and  earning  the  wages  which  but  for  the 
injuries  he  would  have  earned. 

36.  In  an  action  against  a  railway  company  arising  out  of  a  collision  ques- 
tion to  witness  whether  there  was  anything  he  could  have  done  to  have 
gotten  out  of  the  way  faster  than  he  did,  was  properly  admitted.  Champ" 
lin  V.  Patocatudc  Railway  Co.,  572. 

See  Appeal  and  Error,  5;  Deeds,  2-3;  Estoppel,  1;  WrrNESSBS,  1-2. 

EXCEPTIONS. 

1.  Exceptions  to  the  action  of  a  master  in  admitting  and  rejecting  testimony, 
where  the  rulings  of  the  master  are  merged  in  his  findings  on  the  main  points, 
which  are  also  excepted  to,  are  not  before  the  comi;  as  separate  grounds  for 
review.     United  Nat,  Bank  v.  Tappan,  1. 

2.  After  decision  by  a  justice  sitting  without  a  jury,  defendant  filed  its  bill  of 
exceptions  in  which  it  stated  no  exception  save  the  one  taken  to  the  decision, 
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in  the  words  "upon  the  10th  day  of  May,  1910,  the  court  gave  its  decision 
in  said  cause  for  the  plaintiff  for  the  amount  of  the  balance  shown  to  be 
remaining  in  the  hands  of  said  defendant  to  which  decision  the  defendant 
duly  excepted/'  and  prayed  that  its  bill  of  exceptions  might  be  allowed. 
On  motion  to  dismiss,  held; — ^that  it  conformed  to  the  requirements  of  the 
statute. 
Mocre  v.  SiiUman,  28  R.  I.  483  and  Fales  y.  Fales,  29  R.  I.  303  ovemded, 

3.  Gen.  Laws,  1909,  cap.  298,  (  17,  provides  that  the  party  prosecuting  the 
exceptions,  shall  file  "  his  bill  of  exceptions  in  which  \^e  shall  state  sepa- 
rately and  clearly  the  exceptions  relied  upon." 

Held,  that  the  purpose  of  the  statute  was  not  to  require  the  excepting  party 
to  elaborate  his  exceptions,  or  to  set  forth  the  reasons  for  his  allegations  of 
error  or  to  outline  the  argument  which  he  intends  to  make,  but  merely  to 
collect  from  all  parts  of  the  record  and  bring  together  the  precise  excep- 
tions taken  in  the  travel  of  the  case  and  upon  which  he  then  wishes  to  stand. 

By  stating  each  ruling  to  which  he  has  taken  an  exception  upon  which  he  still 
relies,  and  also  the  fact  that  in  due  season  he  excepted  to  such  ruling  and 
also  the  page  of  the  transcript  where  the  exception  is  noted  (if  taken  in  the 
course  of  the  trial)  he  has  ''separately  and  clearly  stated"  the  exceptions 
relied  upon.    Blake  v.  Atlantic  Bank,  109. 

4.  After  decision  by  a  justice  sitting  in  a  jury  trial  waived  case,  defendant  ex- 
cepted to  such  decision.  In  its  bill  of  exceptions  it  recited  the  decision  for 
the  plaintiff  "and  after  said  decision  exceptions  thereto  were  duly  taken 
which  exceptions  set  forth  in  detail  are"  and  in  numbered  paragraphs 
assigned  ten  reasons  for  its  contention  that  the  decision  was  erroneous. 

Held,  that  the  only  duty  of  an  exception  to  a  decision  being  to  bring  upon  the 
record  the  fact  that  the  party  has  made  his  legal  objection  to  the  decision, 
the  mere  exception  unaccompanied  by  reasons  was  all  that  was  required^ 
and  such  exception  taken  by  defendant  was  sufficient  and  in  proper  form. 

Heid,  further,  that  the  truth  of  defendant's  exception  would  be  established 
by  striking  from  the  bill  of  exceptions  the  ten  alleged  exceptions,  con- 
taining the  reasons  for  the  exception  taken. 

5.  Except  the  formal  parts  in  which  the  party  identifies  the  case  and  trial  and 
concludes  with  a  prayer  for  its  aUowance  by  the  justice,  a  bill  of  exceptions 
should  contain  only  an  enumeration  of  the  rulings  and  the  exceptions 
thereto  actually  taken,  in  the  form  in  which  they  were  taken,  stated  separ- 
ately and  clearly,  the  only  question  for  the  court  and  counsel  being  as  to 
whether  the  exceptions  were  actually  taken,  the  validity  of  such  exceptions 
being  for  this  court. 

FoUowing  Blake  v.  Atlantic  NaU.  Bank,  33  R.  I.  109.  Dunn  MiUs  v.  AUen^ 
daie  MiUs,  115. 

6.  The  provision  of  rule  13  of  the  supreme  court  requiring  the  petitioner  in  a 
petition  to  establish  the  truth  of  exceptions,  within  twenty  four  hours  after 
its  filing  to  deliver  to  the  adverse  party  or  his  attorney  of  record  a  copy 
of  the  petition  and  of  the  affidavits,  is  jurisdictional,  and  where  there  is 
no  proof  of  compliance  with  the  rule,  the  petition  will  be  dismissed.  Cole 
V.  Davis  AtUo.  Co.,  143. 

7.  Gen.  Laws,  1909,  cap.  298,  Sec.  10,  provides  that  "Exceptions  to  rulings,  di- 
rections and  decisions  made  during  a  hearing  in  a  cause  heard  by  the  eouri 
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without  a  jury  or  during  a  trial  by  a  jury  shall  be  taken  immediately; 
exceptions  to  a  decision  upon  a  motion  for  a  new  trial  or  to  the  final  decision 
in  a  cause  heard  by  the  court  without  a  jury  may  be  taken  by  filing  the  same 
in  the  office  of  the  clerk  within  seven  da3r8  after  notice  of  the  decision. 

In  an  action  tried  before  a  justice  sitting  without  a  jury  at  the  conclusion  of 
plaintiff's  testimony  and  after  a  long  argument  upon  the  evidence,  decision 
was  given  and  five  days  thereafter  exception  was  taken  to  such  decision. 

Held,  that,  the  decision  was  not  made  ''during  a  hearing"  in  the  sense  of  the 
statute,  and  exception  was  taken  in  due  time.    Faidkner  v.  Rocket,  152. 

S.  A  transcript  of  testimony  which  had  been  sent  by  express  by  the  stenographer 
did  not  reach  defendant  until  the  time  fixed  for  filing  same  had  expired. 
Defendant  did  not  apply  for  an  extension  of  time. 

Heldf  that  it  was  not  a  case  of  accident  or  mistake,  and  defendant 's  petition 
for  leave  to  file  his  bill  of  exceptions  would  be  denied.  Allen  A  Reed  v. 
Russell,  422. 

-9.  Under  the  provisions  of  cap.  298,  §  17,  Gen.  Laws,  1909,  in  case  a  party 
files  a  motion  for  a  new  trial,  his  notice  of  intention  to  prosecute  a  bill 
of  exceptions  shall  not  be  filed  until  after  notice  of  decision  upon  said 
motion  for  a  new  trial. 

In  seeking  a  review  in  the  Supreme  Court  the  intention  of  the  statute  is  that 
proceedings  for  bringing  the  exceptions  before  the  court  shall  be  commenced 
after  the  final  decision  of  the  Superior  Court  in  the  case,  in  order  that  all 
exceptions  may  be  embodied  in  one  bill,  to  be  presented  at  one  tune. 

10.  Where  a  plaintiff  excepted  to  a  ruling  directing  a  verdict  for  defendant  on  one 
count  and  after  a  verdict  in  his  favor  on  a  second  count,  filed  a  petition  in  the 
Superior  Court  for  a  new  trial  on  the  question  of  damages,  and  also  a  notice 
of  his  intention  to  prosecute  a  bill  of  exceptions  upon  his  exception  to  the 
ruling  directing  a  verdict,  but  failed  to  file  his  bill  of  exceptions  and  after 
his  motion  for  new  trial  had  been  denied,  filed  a  bill  of  exceptions  stating 
among  others,  the  exception  to  the  ruling  on  the  first  count,  the  exception 
will  be  considered,  since  the  notice  of  intention  to  prosecute  a  bill  of  excep- 
tions first  filed,  was  premature  and  ineffectual. 

11.  Upon  the  first  count  of  a  declaration,  the  court  granted  the  motion  of  de- 
fendant for  direction  of  a  verdict  and  plaintiff  excepted.  After  verdict  in 
favor  of  the  plaintiff  on  second  coimt,  he  moved  for  a  new  trial,  which  mo- 
tion was  denied. 

Held,  that  the  exception  to  the  ruling  of  the  court  on  the  first  count  was  not 
waived  by  the  petition  for  new  trial,  with  reference  to  the  verdict  on  the 
second  count. 

Barstow  v.  Turner,  29  R.  I.  100,  distinguished.    Malafronte  v.  Milone,  460. 

12.  A  general  exception  to  a  charge  will  not  be  considered.  Ralph  v.  Taylor, 
503. 

See  New  Trial,  1-7. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Probate  Law,  1-3. 

FINDINGS  OF  FACT  BY  SUPERIOR  COURT. 
See  Appeal  and  Error,  3,  4,  5. 
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FOREIGN  CORPORATIONS. 
See  Garnishment,  1. 

FRAUD. 
See  Contracts,  1-2. 

GARNISHMENT. 

1.  Shares  in  a  foreign  corporation  having  no  duly  appointed  attorney  in  this 
state  cannot  be  reached  by  garnishment  of  certificates  in  the  possession  of  a 
person  in  this  state.     Maertens  v.  ScoUf  356. 

GUARDIAN  AND  WARD. 

1.  General  Laws,  1909,  cap.- 320,  §  17,  provides  for  the  entry  of  a  decree  of  un- 
faithful administration  in  the  cases  of  executors  and  administrators,  only, 
and  confers  no  authority  to  enter  such  a  decree  against  a  guardian.  The 
remedy  of  a  creditor  against  a  guardian  failing  to  apply  the  estate  of  his 
ward  to  the  payment  of  debts  is  under  cap.  321,  §  25.    Bogman  v.  Gibbs,  478. 

2.  The  contracts  'of  a  person  under  guardianship  (except  for  necessaries)  are 
void  and  no  suit  can  be  maintained  thereon,  and  the  same  rule  applies  to  a 
person  imder  guardianship  by  reason  of  habitual  dnmkenness,  as  for  any 
other  cause. 

3.  Where  by  statute  the  contracts  of  a  person  under  guardianship  are  declared 
void,  a  contract  made  by  a  ward  for  his  personal  services  ia  within  the  pro- 
hibition of  the  statute.    Ralph  v.  Taylor,  503. 

4.  While  a  ward  is  legally  incapable  of  making  a  valid  express  contract  for  labor 
and  services  to  be  perform^  by  him,  he  may  yet  recover  in  a  suit  brought 
in  his  name  by  his  guardian  for  valuable  services  actually  performed  by 
him,  although  without  the  consent  or  knowledge  of  his  guardian,  the  law 
implying  a  promise  to  pay  on  the  part  of  the  other  party,  reasonable  com- 
pensation for  such  services. 

In  such  action  recovery  would  not  be  limited  to  the  amoimt  attempted  to  be 
fixed  by  the  void  express  contract,  but  would  be  based  on  a  quantum  meruit. 

5.  Where,  after  the  decease  of  his  employer,  a  ward  filed  in  a  probate  court,  a 
claim  for  his  services  at  the  rate  of  $8  a  month,  and  after  the  ward  had 
brought  suit  in  his  own  name,  his  guardian  intervened  and  took  up  the 
prosecution  of  the  suit,  ratifying  the  acts  of  the  ward,  by  this  action  the 
guardian  ratified  the  claim  presented  by  the  ward,  and  is  limited  as  to  the 
amount  of  recovery  for  services  actually  rendered,  on  a  quantum  meruit,  to 
the  claim  as  filed.    Ralph  v.  Taylor,  503. 

HIGHWAYS. 

1.  Under  the  provisions  of  Gen.  Laws,  1909,  cap.  83,  Sec.  1,  the  town  councils  of 
the  towns  are  given  exclusive  control  over  the  repair  and  improvement  of 
the  highways,  causeways  and  bridges  within  their  respective  towns,  and  the 
action  of  a  financial  town  meeting  in  appointing  a  committee  to  supervise 
highway  and  bridge  improvements  and  repairs  and  to  expend  the  appro- 
priations therefor,  is  invalid.  Arnold  v.  Tyler,  150. 
See  Street  Line,  1. 
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HUSBAND  AND  WIFE. 
See  Mortgages,  2. 

INSANE  PERSON. 

1.  In  an  action  of  assumpsit  with  pleas  of  general  issue  and  the  statute  of  limita^ 
tions,  the  mental  competency  of  plaintiff  is  not  put  in  issue,  and  the  court 
properly  refused  to  submit  to  the  jury  special  issues  in  respect  to  such 
mental  condition. 

All  men  of  full  age  are  presumed  to  be  of  sound  mind  and  competent  to  attend 
to  business,  which  presumption  continues  until  overthrown  by  proof. 
A  party  to  a  suit  desiring  to  inquire  into  the  mental  condition  of  the  other 
party  must  have  resort  to  appropriate  proceedings  for  that  purpose.  Mowry 
V.  SaunderSf  45. 

INTEREST. 
See  Limitation  of  Actions,  1;  Mortgages,  S-4. 

INTERPRETERS. 

1.  It  is  the  function  of  an  interpreter  to  interpret  correctly  all  questions  and  the 
answers  thereto,  but  the  power  to  determine  the  responsiveness  of  answers 
belongs  to  the  court,  and  instruction  to  an  interpreter  not  to  give  answers 
which  were  not  responsive  to  the  questions,  constituted  prejudicial  error. 
Tavares  v.  Dewing,  424. 

ISSUES. 
See  Insane  Person,  1;  New  Trial,  2-3;  Trial,  1-2. 

JUDGMENT. 
Removing  Default. 

1.  The  entry  "defaulted''  made  by  a  district  court  under  the  provisions  of 
Gen.  Laws,  1909,  cap.  286,  §  6,  is  not  a  judgment  but  the  preliminary  entry 
upon  the  record  of  defendant's  default  in  not  answering  the  case  upon 
the  entry  day.  Upon  this  is  based  the  subsequent  proceedings  leading  up 
to  the  entry  of  the  final  judgment  by  default.  Over  this  final  judgment 
entered  upon  motion  and  proper  proof  of  claim,  the  district  court  is  given 
control  for  six  months  under  cap.  294,  §  2,  and  has  jurisdiction  to  hear  and 
determine  motions  to  set  aside  such  final  judgment  when  such  motions  are 
made  during  said  period  of  six  months.    Rondeau  v.  Peoples  Loan  Co.,  107. 

See  Bonds,  1-2. 

JURORS. 
See  New  Trlax,  5. 

JURY. 

To  Decide  Ambiguous  Wiuting,  See  Evidencb,  1. 

To  Decide  Issues,  See  Trial,  1-2. 
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JURY  TRIAL. 
See  Pleadino,  10-11. 

LACHES. 
See  Equity,  1. 

LAST  CLEAR  CHANCE. 
See  Negligence,  1;  Street  Railroads,  4,  9. 

LAW  OF  THE  ROAD. 
See  Negligence,  2-6. 

LIBEL. 

1.  In  an  action  for  libel  in  which  the  truth  of  the  publication  complained  of  was 
pleaded,  upon  conflicting  testimony,  it  not  being  clear  that  defendant  has 
sustained  the  burden  of  establishing  the  truth  of  the  article  published  by  it, 
a  verdict  for  the  plaintifi  will  not  be  disturbed.  Cardarelli  v.  Prov,  Journal 
Co.,  268. 

2.  In  an  action  for  libel  in  which  the  truth  of  the  publication  complained  of  is 
pleaded,  a  prima  facie  case  is  made  for  the  plaintiff  by  showing  that  the 
articles  are  libelous  and  that  they  were  published  by  defendant,  and  upon  the 
issue  of  truth,  even  if  the  evidence  for  the  respective  parties  was  equally 
balanced  and  equally  discredited,  the  plaintiff  must  prevail,  for  the  reason 
that  defendant  has  failed  to  establish  by  a  preponderance  of  the  evidence 
the  truth  of  the  publication. 

3.  In  an  action  for  libel,  instruction  to  the  jury  that  if  the  defendant  established 
by  a  fair  preponderance  of  the  evidence  that  the  publication  was  true  and 
was  not  actuated  by  malice,  but  was  published  in  good  faith,  that  it  was  not 
liable  but  that  if  it  was  true  but  was  published  from  a  malicious  motive 
it  constituted  no  defence,  was  a  correct  exposition  of  the  constitutional 
provision  in  this  regard.    Cardarelli  v.  Prov.  Journal  Co,,  268. 

See  Damages,  1. 

LIMITATION  OF  ACTIONS. 
(New  Promise.) 

1  ■  A  request  to  charge  that  a  promise  to  pay  the  notes  held  by  plaintiff  was  not  a 
promise  to  pay  the  interest  which  had  accrued  on  the  notes  was  properly 
refused,  since  a  promise  to  pay  the  notes  was  a  promise  to  pay  them  accord- 
ing to  thehr  tenor.    Mowry  v.  Saunders,  45. 

2.  In  an  action  of  assumpsit  with  plea  of  statute  of  limitations,  evidence 
considered  and  held  to  show  a  new  promise.    Mowry  v.  Saunders,  45. 

See  Evidence,  14,  Pleading,  9. 
See  Taxation,  3. 

LOBSTER  FISHERY. 
See  CoNSTmrnoNAL  Law,  1-4. 
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MASTER  AND  SERVANT. 

1.  Plaintiff  was  in  employ  of  defendant  as  a  "yardman"  and  had  been  in  its 
employ  about  a  year  when  he  was  injured.  He  was  working  in  a  pit,  in  the 
steel  plant  and  was  inexperienced  in  that  kind  of  work. 

In  the  bottom  of  the  pit  resting  upon  the  dirt  were  round  iron  plates  upon 
which  cast-iron  ingot  molds  were  set  when  lowered  into  the  pit  for  the 
pouring.  The  mold  tapered  from  top  to  bottom,  and  when  in  the  pit 
rested  upon  its  smaller  end.  It  had  two  trunnions  on  opposite  sides.  When 
the  steel  was  ready  for  a  pouring,  the  bottom  or  smaller  end  of  the  mold  was 
dosed  by  inserting  a  clay  brick  in  it  and  wedging  it  in  if  too  small  with 
wooden  wedges.  A  travelling  crane  was  35  feet  above  the  pit  from  which 
two  hooks  were  suspended.  The  crane  operator  was  in  the  crane  basket 
connected  with  the  travelling  part  of  the  crane.  These  hooks  which  were 
made  in  the  blacksmith  shop  of  defendant,  grasped  the  mold  by  the  trun- 
nions and  swung  it  into  the  air  and  over  into  the  pit.  The  pit  gang  consisted 
of  five  men,  a  sub-foreman  and  four  men.  Two  men  of  this  gang  having  left, 
plaintiff  and  another  workman  who  had  been  employed  as  yardmen  were 
sent  in  to  take  their  places.  The  work  of  the  pit  gang  was  to  set  molds 
put  in  bottoms,  clean  the  pit,  etc.,  and  each  man  took  his  turn.  Plaintiff 
was  in  the  pit  setting  ingot  molds.  His  work  was  to  stand  in  the  bottom  and 
guide  the  mold  as  it  was  lowered  by  the  crane  man  so  that  it  would  properly 
rest  on  the  plate.  He  had  set  five  and  was  setting  the  sixth  which  had  been 
lowered  by  the  crane  man.  When  it  rested  on  the  plate  the  trunnions  were 
not  in  line  with  those  upon  the  mold  next  to  it.  Plaintiff  signalled  the 
crane  man  to  raise  it  a  little  to  align  it  and  when  he  again  lowered  it,  the 
brick  was  out  of  the  bottom  of  the  mold  on  the  plate;  the  mold  struck  the 
brick,  the  hooks  came  off  the  trunnions,  the  mold  fell  on  plaintiff,  crushing 
and  burning  him. 

There  was  testimony  that  the  brick  bottoms  bad  fallen  out  on  the  average  of 
once  a  week  for  a  year,  but  no  testimony  showed  any  knowledge  of  this  by 
plaintiff  and  he  stated  that  he  had  not  been  warned.  There  was  confiicting 
testimony  as  to  the  dangerous  character  of  the  hook  used  by  defendant,  and 
as  to  the  method  of  inserting  the  wedges. 

Heldf  that  a  verdict  for  plaintiff  was  supported  by  the  evidence.  Chobanian 
V.  Washburn  Wire  Co.,  289. 

2.  Plaintiff  was  a  foreigner  ignorant  of  the  English  language.  He  had  no  knowl- 
edge of  machinery  and  had  never  been  on  a  power  boat  until  the  day  pre- 
ceding the  injury,  and  then  worked  as  an  oyster  shoveler.  On  the  follow- 
ing day  he  was  ordered  into  the  cabin  by  the  captain  and  commanded  to 
bail  out  the  water  under  the  cabin  floor.  A  section  of  the  floor  beneath 
which  the  shaft  ran,  so  arranged  that  it  could  be  lifted,  was  taken  up. 
The  water  in  the  bilge  was  above  the  level  of  the  shaft  which  was  then 
revolving;  the  cabin  was  dark  and  the  floor  wet  and  slippery.  The  plaintiff 
after  the  orders  were  commimicated  to  him  by  signs,  was  bailing  the  water 
by  means  of  a  small  pail  into  a  larger  pail,  kneeling  on  his  left  knee  with  his 
right  leg  drawn  up  behind  him  to  steady  him,  and  his  right  foot  slipping, 
liis  leg  was  caught  and  drawn  down  by  the  shaft  and  injured.    Plaintiff 
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claimed  that  he  was  unable  to  see  the  shaft  because  of  the  water;  that  he 
did  not  know  it  was  there  and  was  not  warned  as  to  the  dangers  of  the  work. 
It  also  appeared  that  the  "bilge  pump"  had  been  out  of  order  at  times 
during  two  years  and  was  so  at  the  time  in  question.  It  also  appeared  that 
the  water  could  have  been  safely  pumped  out  by  use  of  a  hand  pump,  but 
it  did  not  appear  that  such  a  pump  was  on  the  boat.  It  further  appeared 
that  the  captain  filed  a  "wreck  report"  of  the  accident,  stating  that  warning 
had  been  given  to  use  great  care  in  working  around  the  shaft  in  taking  out 
bilge  water,  while  in  motion. 

Heldf  that  upon  such  facts  there  was  no  evidence  that  the  risk  was  obvious 
to  and  assumed  by  the  plaintiff. 

Held,  further,  that  in  view  of  testimony  of  plaintiff  that  he  had  not  been 
warned,  the  introduction  of  the  "wreck  report"  by  him,  containing  a 
general  statement  by  the  captain,  could  not  be  taken  as  an  admission  by 
plaintiff  that  he  had  been  warned. 

3.  Hdd,  further,  that  the  vessel  leaking  to  the  extent  shown  in  the  testimony* 
was  unseaworthy;  that  the  owner  and  the  master  were  grossly  negligent  in 

'permitting  this  condition  to  continue  and  in  resorting  to  a  dangerous  make- 
shift in  removing  the  water  and  that  the  master  was  grossly  negligent  in 
ordering  plaintiff  without  proper  warning  or  safeguard  into  a  position  of 
danger,  and  in  so  doing  he  was  the  representative  of  the  owner  who  became 
liable  for  the  injury. 

4.  In  cases  of  injury  to  a  sailor  arising  from  the  unseaworthiness  of  the  vessel, 
through  the  negligence  of  the  captain,  such  negligence  is  that  of  a  vice- 
principal  representing  the' owner.    Tavares  v.  Demng,  424. 

b.  Plaintiff's  intestate,  an  employee  of  defendant,  while  harnessing  a  pair  of 
"green"  horses,  which  were  nervous  and  high  spirited, but  not  of  a  vicious 
disposition,  was  killed.  Prior  to  the  accident  the  horses  while  being  broken 
had  attempted  to  run.  Intestate  was  an  experienced  horseman.  In 
addition  to  the  knowledge  which  he  had  that  the  horses  were  nervous  and 
high  spirited  and  had  repeatedly  tried  to  break  away  while  being  hitched, 
it  appeared  that  he  had  been  specially  warned  as  to  their  character  and 
disposition,  and  understood  the  warning. 

Hdd,  that  defendant  was  not  guilty  of  negligence  in  failing  to  give  notice  to 
intestate  and  he  assumed  the  risk  against  which  he  had  been  warned.  Arm" 
ington  v.  Prav.  Ice  Co.,  484. 

6.  Where  it  was  the  duty  of  the  servant  to  drive  to  the  post-office  for  the  mail, 
then  to  the  express  office  and  then  back  to  the  master's  house  and  after 
leaving  the  post-office,  he  undertook  to  oblige  a  third  person  by  carrying  a 
note  to  that  person's  house,  which  was  not  on  the  road  between  defendant's 
house  and  the  post-office,  but  on  another  road,  which  did  not  lead  to  the 
express  office,  and  while  so  engaged,  the  accident  occurred,  the  servant  was 
on  an  independent  journey  and  the  master  was  not  liable.  Northup  v. 
Robinson,  496. 

7.  Where  an  employee  uses  in  the  course  of  his  employment  a  platform  freight 
elevator  adapted  to  the  reception  and  discharge  of  freight  on  either  of  its 
sides  when  and  as  the  same  reach  the  level  of  any  floor  of  the  main  building 
or  of  the  addition  thereto,  in  its  progress  up  and  down,  through  the  openings 
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in  the  floors,  the  fact  that  its  sides  were  open  and  unobstructed  must  have 
been  apparent,  as  well  as  that  the  floors  of  the  main  building  were  not  on  a 
level  with  those  of  the  addition,  and  he  is  presumed  to  have  been  informed 
of  all  conditions  that  he  could  have  ascertained  by  the  ordinary  exercise 
of  his  senses.    Wella  v.  Joslin  Mfg.  Co.,  498. 

8.  A  servant  of  defendant  had  been  ordered  to  take  a  car  from  one  garage  of 
defendant  to  its  other  garage,  to  there  wash  the  car  and  put  it  up  for  the 
night.  After  he  had  driven  the  car  to  the  garage  as  directed,  without  per- 
mission or  authority  from  defendant  and  against  its  express  general  orders, 
he  took  the  car  to  carry  another  employee  to  his  home,  and  after  driving  to 
a  restaurant  for  his  supper  was  returning  to  the  garage  when  the  accident 
occurred: — 

Heldf  that  the  servant  was  not  acting  within  the  scope  of  his  employment,  and 
defendant  was  not  liable  for  injuries  caused  by  his  servant's  negligence  while 
acting  for  himself. 

0.  Hddf  further,  that  an  automobile  is  not  an  instrumentality  dangerous  per  se, 
thereby  rendering  a  master  liable  for  injuries  resulting  from  the  negligence 
of  the  servant,  while  riding  for  his  own  pleasure,  and  not  upon  the  mas- 
ter's business. 

10.  Hdd,  further,  that  Gen.  Laws,  1909,  cap.  86,  relating  to  motor  vehicles,  haa 
not  changed  the  common  law  rule  affecting  the  liability  of  a  master  for  acts 
of  a  servant  outside  the  scope  of  his  employment.     CoLwdL  v.  £lna  Co.,  531. 
See  Elevators,  1-2;  Evidence,  18-20,  26;  Pleading,  13. 
For  Pleading  in  Actions  Against  a  Master,  See  Pleading. 

MASTER  IN  CHANCERY. 
See  Exceptions,  1. 

METROPOLITAN  PARK  ACT. 

See  Constitutional  Law,  5-8. 

MORTGAGES. 

1 .  Mortgagor  paid  the  principal  of  a  mortgage  to  the  broker  who  negotiated  the 
loan,  and  the  broker  failed  to  pay  it  over  to  the  owner  of  the  mortgage  and 
latter  started  foreclosure.  The  broker  did  not  have  the  mortgage  or  note 
in  his  possession,  and  no  authority  to  receive  the  money  was  shown,  and  the 
owner  was  ignorant  of  such  pa3rment. 

On  bill  brought  to  restrain  foreclosure: — 
Hdd,  that  mortgagor  was  not  entitled  to  relief. 

2.  A  mortgage  is  valid  to  secure  the  note  of  a  husband,  although  the  wife  may 
not  be  bound  upon  the  note.    Thadcer  v.  Medbury,  37. 

3.  In  equity  except  in  cases  where  the  existence  or  preservation  of  the  right 
depends  solely  upon  a  payment  or  tender,  the  rule  is,  although  not  universal^ 
that  a  tender  is  not  necessary  as  a  prerequisite  to  bringing  suit  for  relief  and 
in  such  cases  a  failure  to  make  a  tender  before  suit  affects  merely  the  right 
to  interest  and  costs. 

A  note  secured  by  mortgage  carried  interest  at  the  rate  of  2  per  cent,  per  month, 
payable  monthly  in  advance  till  the  principal  sum  was  paid,  whether  at  or 
after  maturity,  all  interest  in  arrears  to  bear  interest  at  same  rate  till  paid. 
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On  bill  for  an  accounting  by  mortgagor,  decree  was  entered  permitting  him 
to  redeem  by  payment  of  the  amount  found  due,  with  simple  interest  at 
6  per  cent,  from  the  filing  of  the  bill. 
Held,  that  as  there  was  no  tender  to  stop  the  interest  the  mortgagee  was 
entitled  to  interest  at  the  rate  provided  in  the  note.  Silverman  v.  Shatiuck, 
67. 

4.  Provision  in  a  decree  that  upon  failure  of  mortgagor  to  redeem  within  the 
time  limited,  mortgagee  should  be  at  liberty  "to  foreclose  the  mortgage," 
does  not  limit  him  to  a  technical  foreclosure  by  suit  in  equity,  but  may  be 
regarded  as  equivalent  to  the  words,  "liberty  to  sell  under  the  power  of 
sale  in  the  mortgage.''    Silverman  v.  ShaUttck,  67. 

5.  In  the  absence  of  statutory  requirement  parties  may  agree  upon  the  manner 
in  which  powers  of  sale  in  mortgages  shall  be  exercised. 

6.  While  terms  of  sale  need  not  be  contained  in  the  foreclosure  advertisement, 
whether  they  are  so  announced  in  such  advertisement,  or  at  the  time  and 
place  of  sale,  they  should  be  reasonable  and  calculated  to  attract  rather 
than  repel  bidders. 

7.  Whether  a  stipulated  amount  of  the  purchase  money  required  to  be  paid 
down  at  a  foreclosure  sale,  is  reasonable  or  not,  depends  upon  the  circum- 
stances of  each  particular  case,  and  the  court  cannot  say  as  matter  of  law, 
irrespective  of  the  facts  that  20  per  cent,  is  prima  fade  too  large  and 
therefore  inequitable  and  void  in  every  case.    Nichols  v.  Hoxie,  77. 

8.  A  mortgage  deed  described  the  property  by  a  recorded  plat.  After  the  ex- 
ecution of  the  mortgage  a  replat  of  the  premises  was  made  and  recorded. 

Held,  that  an  advertisement  of  sale  under  the  mortgage  which  made  reference 
to  the  mortgage  deed  and  the  record  thereof  and  gave  the  same  description 
of  the  property  as  was  given  in  the  mortgage,  was  proper. 

9.  Where  a  notice  of  sale  under  a  mortgage  excepted  all  lots  and  ways  which  had 
been  released,  which  releases  had  been  made  with  reference  to  a  replat  of 
the  premises  made  since  the  execution  of  the  mortgage,  the  advertisement 
{oUovnng  the  description  in  the  mortgage  but  giving  such  references  to  the 
record  as  would  enable  the  reader  to  ascertain  by  a  proper  examination  the 
extent  of  the  changes  in  the  property,  was  sufficient. 

10.  A  notice  of  sale  under  a  mortgage  described  the  place  of  sale  as  "on  the 
premises  on  lot  52  at  the  northeasterly  comer  of  Emeline  and  Enfield 
streets:"— 

The  lot  on  this  comer  was  not  52  on  the  plat  referred  to  in  the  advertisement, 
but  was  lot  52  on  a  replat  of  the  premises  made  after  the  execution  of  the 
mortgage: — 

Hdd,  that  the  inaccuracy  was  immaterial  in  the  absence  of  any  evidence  that 
the  mortgagor  was  prejudiced  thereby. 

1 1 .  Mere  inadequacy  of  price  is  not  enough  to  impeach  a  sale  imder  a  mortgage, 
but  a  grossly  inadequate  price  may  be  taken  into  account  in  connection 
with  other  circumstances  in  determining  whether  there  has  been  a  fair  sale. 

12.  A  sale  having  been  properly  advertised  under  a  mortgage,  a  continuance  to 
another  place  was  made,  with  notice  to  all  present  for  the  purpose  of  afford- 
ing time  to  ascertain  whether  a  higher  bid  than  had  been  made,  could  be 
authorized  by  the  principals  of  those  bidding.  At  the  adjournment,  the 
last  highest  bid  was  renewed  and  accepted. 
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Hdd,  that  the  mortgagor  was  not  prejudiced  by  this  action,  the  adjournment 
being  in  fact  for  his  benefit,  and  the  sale  in  effect  was  the  same  as  if  it  had 
been  completed  on  the  premises.    Beacon  Hill  Land  Co.  v.  Boioen,  404. 

NEGLIGENCE. 

1.  Request  to  charge  as  to  the  "last  clear  chance''  was  properly  refused,  where 
the  "last  clear  chance"  plaintiff  would  have  had  to  avoid  the  accident,  would 
have  been  if  he  had  known  the  hole  was  in  the  highway,  to  use  due  care  in 
keeping  out  of  it.  If  he  did  not  do  this  he  would  have  been  guilty  of  con- 
tributory negligence,  and  upon  that  question  the  jury  had  been  correctly 
charged.    Cole  v.  Barber,  414. 

2.  The  driver  of  a  motor  vehicle  is  not  required  either  by  the  law  of  the  road 
(Gen.  Laws,  1909,  cap.  87,  §  1),  or  the  law  prescribing  the  duty  of  operators 
of  motor  vehicles  (Gen.  Laws,  1909,  cap.  86,  §  12),  in  approaching  from  the 
rear  to  pass  to  the  left  of  an  electric  car  from  which  a  passenger  has  alighted, 
for  if  the  law  of  the  road  has  any  application,  it  must  be  with  reference  to  the 
car  or  the  people  thereon,  and  where  plaintiff  who  had  left  the  car  and  was 
crossing  to  the  sidewalk  was  injured  by  defendant  who  passed  the  car  on 
the  right,  there  being  no  interference  or  collision  with  the  car,  plaintiff  was 
not  injured  in  consequence  of  the  neglect  of  any  duty  which  defendant  owed 
the  car  or  its  occupants. 

3.  While  a  driver  of  a  motor  vehicle  is  bound  to  take  notice  that  a  street  car  has 
stopped  to  allow  passengers  to  alight,  and  to  so  conduct  his  vehicle  as  not 
to  run  down  persons  who  have  so  aUghted,  that  is  not  a  duty  imposed  by 
the  statutes  prescribing  the  law  of  the  road,  but  is  the  duty  of  using  due  care. 

4.  The  driver  of  a  motor  vehicle  in  passing  an  electric  car  irrespective  of  which 
side  he  passes,  is  held  to  one  degree  of  care,  that  of  due  care,  proportionate 
to  the  conditions  existing  at  that  time  and  place. 

5.  Although  a  person  alighting  from  an  electric  car,  sees  an  automobile  ap- 
proaching from  the  rear,  unless  it  is  so  close  that  it  could  not  be  stopped  by 
the  exercise  of  ordinary  care,  he  has  the  right  to  assume  that  its  driver  will 
not  run  it  over  him.    Marsh  v.  Boyden,  519. 

See  Damages,  6;  Elevators,  1-2. 
Master  and  Servant,  1-10;  Pleading,  13. 
Street  Railroads,  1-9. 

NEW  TRIAL. 

1.  An  exception  to  a  refusal  to  direct  a  verdict,  is  waived  by  a  motion  for  a 
new  trial.    Moxery  v.  Saunders,  45. 

2.  Gen.  Laws,  1909,  cap.  298,  S  12,  provides  that  any  person  entitled  to  except  in 
a  cause  or  proceeding  tried  by  a  jury  in  the  Superior  Court,  may  file  a  motion 
for  a  new  trial  "for  any  reason  for  which  a  new  trial  is  usually  granted  at 
common  law,  other  than  error  of  law  occurring  at  the  trial,"  and  the  court 
may  set  aside  the  verdict  and  order  a  new  trial,  with  or  without  terms. 

Hddf  that  the  superior  court  had  jurisdiction  to  grant  a  new  trial  upon  a 
part  of  the  issues  and  hence  might  grant  such  new  trial  upon  the  question 
of  damages  alone. 
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3.  Where  a  party  moves  for  a  new  trial  before  the  superior  court  upon  the  ques- 
tion of  inadequacy  of  damages,  alone,  while  the  court  may  limit  the  inquiry 
upon  the  new  trial  to  that  question,  it  is  nevertheless  within  his  discretion 
in  granting  the  new  trial  to  make  it  general  instead  of  partial,  and  a  party  by 
moving  for  a  new  trial  on  the  question  of  damages  only  cannot  restrict  the 
court  so  as  to  prevent  the  exercise  of  his  sound  judicial  discretion.  Clark  v. 
N.  Y„  N.  H.  &  H.  R,  R,  Co.,  83. 

4.  Conduct  of  the  trial  judge  which  might  have  been  the  basis  for  a  motion  for 
continuance,  which  having  been  made  and  denied  would  have  furnished 
ground  for  an  exception,  cannot  be  alleged  as  ground  for  a  new  trial  in  the 
superior  court,  for,  if  the  trial  was  not  fair  and  impartial  in  that  respect  it 
was  on  account  of  error  occurring  at  the  trial  which  is  expressly  excluded  as 
ground  for  a  motion  for  new  trial  under  Gen.  Laws,  1909,  cap.  298,  §  12. 

5.  A  verdict  for  plaintiff  will  not  be  disturbed,  because  of  a  remark  of  a  juror 
made  after  verdict  was  rendered,  that  it  was  a  good  thing  plaintiff  did  not 
sue  for  a  larger  sum  as  the  jury  would  have  given  it,  since  it  may  be  assvuned 
in  the  absence  of  proof  to  the  contrary,  that  his  condition  of  mind  proceeded 
from  proof  and  not  from  prejudice.    Goldberg  v.  Berman,  488. 

6.  An  exception  to  the  denial  by  the  trial  court  of  a  motion  for  new  trial  based 
on  improper  argument  of  counsel,  will  not  be  sustained,  where  immedi- 
ately thereafter  the  court  properly  instructed  the  jury  to  disregard  the  re- 
mark, and  no  exception  was  taken  to  such  instruction. 

7.  A  party  is  not  entitled  to  a  new  trial  for  newly  discovered  evidence,  where 
there  was  opportimity  to  have  discovered  the  evidence  before  the  trial  and 
its  effect  in  reduction  of  damages  would  be  slight.  ChampUn  v.  Pawcaiuck 
Railway  Co,,  572. 

See  ExcEFnoNS,  1-12. 

NOTICE. 
See  Master  and  Servant,  5. 

OMISSIONS. 
See  Wills,  1-5. 

PARENT  AND  CHILD. 
See  Contracts,  4,  5,  6,  7,  9. 

PLATS. 
See  Mortgaues,  8-12 

PLEADING. 

1.  In  an  action  of  trespass  quare  clausum  where  the  declaration  alleged  seisin 
in  fee  simple  as  well  as  possession  of  the  locus,  the  plea  of  (a)  liberum  tene- 
mentum;  (b)  of  a  public  highway  and  (c)  of  a  private  way,  admitted  posses- 
sion of  plaintiff  and  the  commission  of  the  acts  complained  of ,  and  being 
traversed  cast  the  burden  of  proof  upon  defendant. 
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2.  In  an  action  of  trespass  quare  clausum,  replication  setting  up  (a)  adverse 
possession  and  (b)  abandonment,  to  a  plea  of  a  private  way,  denies  the 
existence  of  such  right  of  way  and  casts  the  burden  of  proof  of  such  adverse 
possession  and  abandonment  upon  plaintiff. 

3.  In  an  action  of  trespass  quare  clausum  defendant  pleaded  (a)  the  general 
issue;  (b)  a  public  highway;  (c)  a  private  way  and  (d)  liberum  tenementum. 

Held,  following  Lavin  v.  Dodge,  30  R.  I.  8,  that  the  plea  of  the  general  issue 
would  be  disregarded.    FavUcner  v.  Rocket,  162. 

4.  An  averment  in  a  declaration  that  plaintiff  was  in  emplo3nment  of  defendant 
as  a  common  laborer,  and  at  request  of  defendant  was  engaged  at  work  in  a 
certain  foundry  room,  near  a  certain  mold  attached  to  a  crane,  alleges  the 
employment  of  plaintiff  with  all  the  particularity  required. 

5.  An  averment  in  a  declaration  that  a  mold  near  which  he  was  working  fell 
upon  plaintiff  and  that  the  fall  was  caused  by  some  defect  in  the  mold  or  its 
supports  or  connections  of  which  defendant  knew,  but  of  which  plaintiff 
had  no  knowledge  and  therefore  could  not  state,  is  a  sufficient  averment  of 
negh'gence. 

6.  Where  a  declaration  does  not  show  that  the  danger  was  obvious  to  the  plain- 
tiff and  it  expressly  avers  that  he  was  inexperienced  and  ignorant  of  the 
danger,  the  court  cannot  say  as  a  matter  of  law,  that  the  danger  was  obvious. 

7.  In  an  action  for  negligence  against  a  master,  an  allegation  that  plaintiff  was 
a  foreigner  will  be  treated  as  surplusage. 

8.  A  demurrer  to  a  declaration  on  the  ground  that  the  alleged  danger  was 
obvious  was  properly  overruled  where  the  declaration  averred  that  plaintiff 
was  inexperienced  and  did  not  appreciate  the  risks  and  dangers  of  the  facts 
alleged  as  negligence,  and  that  the  place  in  which  he  was  working  was 
close  and  narrow  and  in  close  proximity  to  a  wall,  so  that  it  would  be  im- 
possible for  him  to  escape.    Chobanian  v.  Washburn  Wire  Co.,  289. 

9.  The  allowance  of  an  amendment  to  a  declaration  setting  forth  an  additional 
ground  of  negligence  as  tlie  cause  of  the  same  injury  does  not  amount  to 
the  statement  of  a  new  cause  of  action. 

Where  additional  coimts  do  not  introduce  a  different  cause  of  action,  they  are 
properly  allowed,  although  the  period  of  limitations  has  expired,  for  the 
amended  pleading  is  regarded  as  a  continuation  of  the  original  pleading  and 
takes  effect  as  of  the  date  when  the  latter  was  filed.  Chobanian  v.  Wash-- 
bum  Wire  Co.,  289. 

10.  Where  a  writ  of  trespass  and  ejectment  is  entered  in  a  district  court  with  a 
claim  for  jury  trial,  and  defendant  fails  to  enter  appearance  before  the  end 
of  the  session,  the  claim  for  jury  trial  should  be  disregarded  and  the  case 
defaulted  under  the  provisions  of  Gen.  Laws,  1909,  cap.  286,  §  5,  and  it  is 
the  duty  of  the  court  to  enter  judgment  and  issue  execution  in  accordance 
with  law,  unless  execution  had  been  stayed  in  some  proceeding  begun  for 
the  purpose  of  removing  the  default. 

11.  The  receipt  by  a  clerk  of  a  district  court  through  the  mail  of  an  entry  of 
appearance  for  defendant  in  an  action  of  trespass  and  ejectment  on  the  day 
following  the  entry  day  of  the  writ  is  without  legal  effect  since  the  right  to 
answer  ceased  at  the  close  of  the  session  of  the  court  upon  entry  day. 

12.  Where  it  was  the  duty  of  a  district  court  to  have  defaulted  a  case  and  to  have 
entered  judgment,  if  defendant  claims  its  failure  to  answer  was  due  to  aoci* 
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dent,  it  should,  in  a  proper  proceeding,  move  the  court  to  set  aside  the 
default  and  judgment  which,  according  to  law,  should  have  been  entered 
and  which  in  such  proceeding  could  be  treated  as  actually  entered.  Maiheuh 
son  V.  Lewis,  398. 

13.  While  proof  can  be  offered  of  the  violation  of  a  statutory  duty  without  an 
averment  of  such  violation  in  the  declaration,  yet  better  practice  is  to 
declare  upon  such  violation  when  it  is  to  be  relied  upon .  Wells  v.  Joslin  Mfg. 
Co.,  498. 

14.  The  correction  of  a  clerical  error  in  a  bill  of  particulars  during  a  trial,  is 
within  the  discretion  of  the  court.     Ralph  v.  Taylor,  503. 

15.  To  support  an  action  for  money  had  and  received  there  must  be  some  privity 
between  the  parties  in  relation  to  the  money  sought  to  be  recovered.  This 
privity  may  be  express  or  implied,  and  if  one  has  the  money  of  another, 
which  in  good  conscience  he  has  no  right  to  keep,  the  law  will  imply  a  promise 
in  such  case,  but  where  there  are  two  claimants  to  the  same  fund,  and  one 
of  them  is  recognized  as  being  entitled  to  it  by  the  person  from  whom  it  is 
due  and  is  paid,  the  other  cannot  sue  him  to  recover  the  money,  for  having 
received  the  money  under  a  claim  of  right  in  himself,  the  law  will  not  imply 
a  promise  by  him  to  hold  the  money  for  the  use  of  the  other  claimant.  Rich- 
mond V.  Road,  527. 

16.  Where  a  town  has  paid  under  the  provisions  of  Gen.  Laws,  1909,  cap.  105, 
§S  1,  2,  and  4  (of  the  burial  of  honorably  discharged  soldiers),  the  sum 
allowed  for  the  expense  of  a  headstone,  to  defendant,  the  person  designated 
by  the  town  council  to  attend  to  the  interment  of  a  soldier  under  said  chapter, 
the  court  cannot  determine,  in  an  action  for  money  had  and  received,  brought 
against  defendant  by  a  third  party  who  claimed  the  right  to  provide  the 
headstone  (to  which  action  the  town  is  not  a  party),  whether  or  not  the 
town  has  paid  the  money  to  a  person  not  entitled  to  the  same.  Richmond 
V.  Read,  527. 

See  Intebpbetebs,  1;  Views,  1. 

PLEDGES. 
See  Stocks  and  Stockbbokers,  1-5. 

POWERS. 
See  Stocks  and  Stockbrokers,  1-5. 

PRESUMPTIONS. 
See  Insane  Person,  1. 

PRINCIPAL  AND  AGENT. 
See  Mortgages,  1. 

PROBATE  LAW. 
Action  Against  Estate. 

1.  In  an  action  for  services  rendered,  against  estate  of  deceased,  evidence  con* 
sidered  and  held  to  sustain  verdict  for  claimant.    Hobin  v.  Hdbin,  249. 
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2.  General  Laws,  cap.  3C8,  §  28,  provides  that  every  lioenae  granted  by  a  pro- 
bate court  to  sell  real  estate  shall  continue  in  force  for  one  year  from  the  date 
of  the  decree. 

General  Laws,  cap.  311,  §  3,  provides  that  where  an  appellant  fails  to  enter  his 
appeal  within  the  time  allowed  by  law,  the  probate  court  may  affirm  the 
decree  appealed  from. 

December  18, 1908,  a  probate  court  entered  an  order  for  the  sale  of  real  estate. 
An  appeal  was  taken,  but  not  perfected  and  February  10,  1911,  the  court 
affirmed  such  order. 

Hddf  that  while  the  probate  court  could  during  the  year  that  the  order  to  sell 
real  estate  continued  in  force,  affirm  such  order  where  an  appellant  failed  to 
enter  his  appeal,  it  had  no  power  to  affirm  such  a  decree  which  had  ceased  to 
be  in  force  by  the  limitation  of  the  statute,  and  the  filing  of  an  appeal  could 
not  interrupt  the  running  of  the  period  of  limitation  of  the  force  of  the 
decree. 

3.  Statutory  provisions  for  the  sale  of  real  estate  by  executors  must  be  strictly 
followed  in  order  to  give  validity  to  the  sale.    Campbell  v.  Meica^f  453. 

See  Appeal  and  Errob,  7. 

See  Contracts,  3-8;  Evidence,  16-17. 

Guardian  and  Ward,  1. 

PROTEST. 
See  Taxation,  1. 

QUASI  CONTRACTS. 
See  Guardian  and  Ward,  2-6. 

REVIEW. 
Of  Findingb  of  Superior  Court;  See  Appeal  and  Error,  3. 

RULES  OF  COURT. 
See  Exceptions,  6. 

SALES. 
See  Contracts,  1-2. 

SALES  IN  BULK. 

1.  Pub.  Laws,  cap.  387,  passed  April  14,  1909  (Sales  in  Bulk  Law),  provides, 
that  the  transfer  of  property  as  therein  defined,  "shall  be  fraudulent  and  void 
as  against  all  persons  who  are  creditors  of  the  transferrer  at  the  time  of 
such  transfer,''  unless  the  conditions  of  the  statute  shall  have  been  oompUed 
with. 

In  an  action  of  replevin  by  the  transferee  under  a  bill  of  sale,  against  the 
officer  attaching  under  a  writ  in  which  a  creditor  of  the  transferrer  was  plain- 
tiff, certified  upon  an  agreed  statement  of  facts: — 
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Heldf  that  as  it  did  not  appear  that  the  attaching  creditor  was  a  creditor  at 
the  time  of  the  transfer,  the  sale  was  valid.    Boijajian  v.  Black,  391. 

SHIPPING. 
See  Master  and  Sbbvanf,  2-4. 

SLANDER. 
See  Damages,  5. 

SOLDIER,  BURIAL  OF. 
See  Pleading  and  Practice,  16-16. 

STATUTES  (CONSTRUCTION  OF). 

1 .  In  the  absence  of  express  intent  to  the  contrary  statutes  should  be  construed 
as  prospective  and  not  retrospective. 

2.  Where  there  is  doubt  or  obscurity  in  the  body  of  an  act,  the  title  may  be 
consulted  as  a  guide  to  the  probable  meaning  of  the  legislature  and  should 
be  accorded  some  weight  in  the  interpretation.  Greenough  v.  AUen  Theatre 
Co.,  120. 

3.  Statutes  should  be  sustained  unless  their  unconstitutionality  is  clear  beyond 
a  reasonable  doubt.  A  reasonable  doubt  is  to  be  resolved  in  favor  of  the 
legislative  action  and  the  act  sustained.    Stale  v.  Kofinea,  211. 

See  Building  Laws,  1-3. 

STATUTORY  DUTY,  VIOLATION  OF. 
See  Pleading  and  Practice,  13. 

STOCKS  AND  STOCKBROKERS. 

1.  Where  stocks  which  had  been  deposited  by  customers  with  a  broker  as  mar* 
gin,  were  by  him  re-hypothecated  with  complainant  bank,  as  the  broker  in 
fact  only  exercised  the  right  to  repledge,  the  questions  as  to  what  were  the 
terms  of  the  contract  between  the  broker  and  his  customers  and  what  may 
have  been  the  rights  thereby  conferred  upon  the  broker  are  immaterial  to 
a  decision  as  to  whom  the  balance  of  the  collateral  and  proceeds  remaining 
after  a  sale  by  the  bank  of  the  property  so  pledged  to  it,  belong. 

2.  Where  a  customer  through  a  broker  purchases  stocks  on  a  margin,  the  parties 
occupy  the  relation  of  pledgor  and  pledgee  respectively  of  the  stock  pur- 
chased. 

3.  Even  though  the  power  of  sale  as  well  as  of  hypothecation  is  given  to  a  broker 
over  stock  deposited  with  him  by  his  customer,  the  mere  existence  of  such 
a  power  does  not  of  itself,  establish  a  general  property  in  the  stock  in  the 
broker.  Such  title  could  be  acquired  or  transferred  only  by  the  actual 
execution  of  the  power,  and  where  a  broker  while  continuing  to  hold  as 
pledgee  property  which  had  been  pledged  to  him  by  his  customers,  repledged 
the  stock  with  a  sub-pledgee,  the  right  of  the  customers  to  redeem  their  stock 
continued. 
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4.  A  stockbroker  re-pledged  stock  which  had  been  pledged  to  him  by  his  cus- 
tomers, with  complainant  bank.  The  claim  of  the  bank  against  the  broker 
which  was  collected  by  resorting  to  the  collateral  which  the  broker  had 
pledged,  was  greater  than  the  aggregate  amount  of  the  indebtedness  due 
the  broker  from  all  the  original  pledgors  and  exceeded  that  aggregate  in- 
debtedness by  more'  than  the  total  value  of  the  broker's  own  property 
included  in  the  pledge. 

Heldf  that  the  customers  were  entitled  to  the  portion  of  the  pledge  remaining 
unsold  and  to  the  surplus  proceeds  of  that  which  was  sold,  aa  against  the 
trustee  in  bankruptcy  of  the  broker,  since  their  relation  to  the  bank  was  that 
of  sureties,  at  least  to  the  extent  which  their  individual  property  exceeded 
in  value  the  amoimt  of  the  broker's  lien  upon  it.  The  property  of  the 
broker  should  have  been  first  applied  and  that  of  the  sureties  ^ould  have  con- 
tributed pro  rata  only  to  the  payment  of  the  balance  of  the  indebtedness, 
but  as  the  property  was  not  thus  equitably  applied,  and  as  the  value  of  such 
property  of  each  of  the  parties  could  be  ascertained,  the  rights  of  the  parties 
should  be  established  by  subrogation.     United  Nat* I  Bank  v.  Tappan,  1. 

5.  Gen.  Laws,  1896,  cap.  177,  i  20  (now  Gen.  Laws,  1909,  cap.  213,  §  20),  pro- 
vides that  the  delivery  of  a  stock  certificate  transferable  only  on  the  hooka  of 
the  corporation,  on  surrender  of  the  certificate,  to  a  bona  fide  purchaser  or 
pledgee  for  value,  together  with  a  written  transfer  of  the  same  or  a  written 
power  of  attorney  to  sell,  assign  and  transfer  the  same,  signed  by  the  owner 
of  the  certificate,  shall  be  a  sufficient  delivery  to  transfer  the  title  against 
all  parties. 

Held,  that  this  did  not  define,  vary  or  enlarge  agreements  between  owners  of 
stock  and  others,  but  simply  provided  what  should  be  a  sufficient  delivery 
to  transfer  title.  Whether  a  given  transaction  was  an  absolute  transfer 
or  pledge  depended  upon  the  intention  and  agreement  of  the  parties. 
United  Nat'l  Bank  v.  Tappan,  1. 

See  Corporations,  1-3. 

Garnishment,  1. 

STREET  LINE. 

1.  Pub.  Laws,  cap.  1406,  provides  that  the  city  engineer  of  the  city  of  Provi- 
dence shall  within  five  days  after  receiving  notice  of  an  intention  to  build 
within  ten  feet  of  any  street,  proceed  to  mark  out  and  define  the  street  line 
adjacent  to  the  proposed  structure  if  such  line  can  be  accurately  determined, 
and  shall  also  mark  the  grade  of  the  street  if  such  grade  has  been  duly  estab- 
lished or  defined  and  shall  make  such  return  of  said  marking  of  line  and  grade 
to  the  inspector  of  buildings: — 

Hddj  that  the  act  referred  to  the  determination  of  a  street  line  that  had  been 
already  established. 

Held,  further,  that  the  erroneous  location  of  such  line  by  the  city  engineer  was 
not  binding  either  upon  the  abutting  owner  or  the  public.  Greenongh  v. 
Industrial  Trust  Co.,  470. 
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STREET  RAILROADS. 

1.  The  rule  as  to  the  right  of  way  of  a  driver  in  crossing  a  railroad  track  is  stated 
in  Beerman  v.  Union  R,  R,  Co,,  24  R.  I.  275,  to  be,  that  one  would  have  the 
right  of  way,  if,  proceeding  at  a  rate  of  speed  which  under  the  circumstances 
of  the  time  and  locality  was  reasonable,  he  reached  the  point  of  crossing 
in  time  to  safely  go  upon  the  track  in  advance  of  the  approaching  car,  the 
latter  being  sufficiently  distant  to  be  checked  and  if  need  be  stopped  before 
it  should  reach  him.  This  case  also  states  as  the  duty  of  a  driver  about  to 
cross  a  street  railway  track  that  he  shall  look  both  ways  immediately  before 
crossing  the  track.  These  two  rules  are  not,  however,  connected,  and  if  the 
circumstances  are  such  that  one  may  cross  without  negligence  if  he  looks, 
crossing  does  not  become  a  negligent  act,  constituting  contributory  negli-^ 
gence,  because  he  fails  to  look  before  he  starts. 

The  rule  stated  in  Price  v.  Rhode  Idand  Co,,  28  R.  I.  220,  that  ''the  obliga- 
tion to  look  and  listen  when  approaching  a  track  upon  which  cars  are  run^ 
is  so  well  established  as  the  duty  of  a  prudent  person  that  a  neglect  of  it 
must  be  held  to  be  negligence  in  law,"  was  not  intended  to  declare  that  a 
lack  of  prudence  shall  be  charged  against  a  plaintiff  if  it  does  not  at  all  con- 
tribute to  the  injury. 

2.  "Where  there  was  testimony  which  would  warrant  a  jury  in  finding  that  in 
accordance  with  the  rule  stated  in  the  case  of  Beerman  v.  Union  R.  R,  Co., 
deceased  might  have  prudently  gone  upon  the  track,  the  fact  that  he 
did  not  look  before  he  started  to  cross  would  not  take  away  the  rigjht. 
For  while,  where  a  driver  has  the  right  of  way  he  is  still  required  to  exercise 
reasonable  care,  his  right  of  way  is  not  dependent  upon  the  fact  that  he 
looked  up  and  down  the  track  immediately  before  going  upon  it. 

3.  The  fact  that  deceased  wafi  crossing  at  a  private  driveway,  did  not  affect  his 
rights  or  the  application  of  the  rule. 

4.  Although  a  person  is  guilty  of  negligence  in  driving  upon  a  track,  duid  while 
on  the  track  is  still  careless  in  failing  to  look  towards  an  approaching  car,, 
if  the  motorman  knows  that  unless  measures  are  taken  to  check  the  speed 
of  the  car,  injury  will  follow,  it  is  his  duty  to  take  such  measures  as  he  reason- 
ably can  to  check  the  speed  of  the  car  and  avert  the  accident,  and  failure  so 
to  do,  would  be  the  proximate  and  efficient  cause  of  the  accident,  and  the 
failure  of  such  person  to  look,  continuing  up  to  the  time  of  the  impact  of 
the  car,  does  not  relieve  the  defendant  from  liability  if  its  motorman  neglected 
to  make  reasonable  efforts  to  stop  the  car  when  he  saw  the  dangeroua 
situation. 

5.  Request  to  charge  that  ''whether  the  gong  on  the  car  was  rung  previous  to 
the  moment  when  the  deceased  drove  upon  the  track  is  immaterial,  as  it  was 
as  much  his  duty  to  look  and  listen  for  an  approaching  car  at  that  moment  as 
it  was  the  duty  of  the  motorman  to  give  warning,"  held  properly  refused,  aa 
whether  warning  was  given  was  a  material  matter  bearing  upon  the  question 
of  the  care  or  negligence  of  the  motorman,  and  might  become  the  determining^ 
factor  in  the  case. 

6..  Although  a  person  is  lacking  in  vigilance  and  care,  after  getting  upon  a  track, 
yet  if  the  motorman  does  not  exercise  reasonable  care  after  he  knows  of 
the  peril  of  such  person  in  attempting  to  cross  the  track  and  such  care 
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would  have  averted  the  accident,  plaintifF  can  recover,  even  though  the 
action  of  the  motorman  does  not  amount  to  wanton  recklessness.  Under- 
wood  V.  Old  Colony  St.  Ry,  Co.,  319. 

7.  PlaintifF  was  driving  a  cart  loaded  with  gravel,  and  met  an  automobile  on 
the  part  of  the  road  between  the  track  and  the  sidewalk.  The  automobile 
turned  to  the  right  and  ran  upon  the  sidewalk,  but  could  not  continue  until 
it  had  passed  the  cart  because  of  a  pole  in  the  sidewalk,  and  stopped  five 
or  six  feet  from  the  pole.  Plaintiff  drove  to  the  right  so  far  that  his  off 
wheels  rubbed  against  the  rail  and  his  nigh  wheels  just  cleared  the  automo- 
bile. While  in  this  position,  unable  to  turn  from  the  track  because  of  the 
automobile,  defendant's  car  approached  from  behind,  and  the  running 
board  struck  his  forward  wheel,  throwing  plaintiff  off  and  injuring  him. 

HMy  a  verdict  for  plaintiff  on  the  above  facts  would  be  si^stained.  ChampUn 
V.  Pawcatuck  Railway  Co.,  572. 

8.  In  an  action  against  a  railway  company  arising  out  of  a  collision,  charge  of 
the  court  that  if  the  motorman  saw  the  plaintiff  cramped  in  a  narrow  place 
in  the  highway  and  forced  near  the  track,  and  that  by  continuing  with  the 
motion  of  his  car  he  would  be  likely  to  strike  the  wagon  of  plaintiff,  he  had 
no  right  to  go  in  and  speculate  upon  the  chances  of  possibly  getting  through, 
was  proper.    CliampUn  v.  Pawcatnck  Railway  Co.,  572. 

9.  Charge  of  the  court  that  if  plaintiff  was  guilty  of  negligence  in  driving  too 
close  to  the  track,  still  if  thereafter  he  did  all  he  reasonably  could  to  avert 
the  accident,  it  waa  the  duty  of  the  motorman  if  he  saw  and  appreciated  the 
danger  in  which  plaintiff  was  placed  in  time  to  avert  the  accident,  to  do  eo 
and  neglect  on  his  part  so  to  do  became  the  proximate  cause  of  the  injury, 
wae  proper.    ChampHn  v.  Pawcatuck  Railway  Co.,  572 

See  Damages,  3-4;  Evidence,  27-36;  Neqligenc2,  2-5. 

STREETS. 
•     See  Boundaries,  1;  Estoppel,  1. 

SUPPRESSION  OF  TESTIMONY. 
See  Evidence,  6. 

TAXATION. 

1.  Plaintiff  sent  to  a  tax  collector  a  check  for  the  amount  of  the  tax  levied 
against  him,  containing  on  the  face  of  the  check  the  words  ''paid  under  pro- 
test" and  accompanied  by  a  letter  stating  that  check  was  enclosed  to  cover 
tax  and  "I  hereby  enter  my  protest  against  the  assessment  and  payment  of 
the  above  tax."  The  collector  gave  plaintiff  his  tax  bill  receipted  and  en- 
dorsed on  its  face  "  protest  on  file." 

Hdd,  that  the  protest  was  sufficient.     Wkitford,  BariieU  d:  Co.  v.  Clarke,  331. 

2.  Notice  was  given  by  assessors  of  taxes  to  bring  in  accounts  of  ratable  estates, 
at  a  designated  place  on  the  fifth  and  twelfth  of  October,  at  which  place  and 
on  which  days  they  would  meet  to  assess  the  tax  ordered  by  the  town. 
The  tax  was  assessed  November  9: — 
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ffeW,  following  Matieson  v.  Wanmck  &  Coventry  Water  Co.,  28  R.  I.  570,  that 
the  notice  was  defective. 

3.  If  proceedings  to  sell  for  taxes  were  illegal  no  lapse  of  time  can  change  their 
character,  and  if  a  tax  purchaser  holds  possession  untD  protected  by  the 
statute  of  Umitations,  he  then  becomes  safe,  not  because  his  title  is  any  more 
regular,  but  because  the  holder  of  the  better  title  has  become  incapable 
of  asserting  it.    Haasett  v.  Everson,  400. 

4.  Plaintiff  was  elected  collector  of  taxes  by  a  town  council,  and  at  the  same 
meeting  after  said  election,  the  council  fixed  the  salary  at  $600.  Thereafter  a 
financial  town  meeting  appropriated  $600  for  the  salary  of  collector  of  taxes 
and  also  voted  to  fix  the  salary  at  that  sum.  At  a  session  of  the  town  council 
held  after  this  meeting  the  plaintiff  declined  "to  accept  the  sum  specified  by 
the  vote  of  the  town  meeting  and  refuses  to  agree  with  the  town  upon  the  sum 
so  specified  in  said  vote."  The  council  took  no  action,  the  plaintiff  qualified 
and  executed  the  duties  of  the  office,  and  brought  action  to  recover  under 
Gen.  Laws,  1909,  cap.  62,  §  4,  five  per  cent,  of  the  amount  so  collected. 

HM,  that  although  the  vote  fixing  compensation  was  passed  by  the  council 
after  his  election,  it  was  at  the  same  meeting  and  was  clearly  intended  as  a 
condition  of  the  election  and  being  known  by  him  before  he  qualified  and 
gave  bond,  he  must  be  held  to  have  accepted  the  condition  and  agreed  with 
the  town. 

Held,  further,  that  the  case  was  not  affected  by  the  notification  given  the 
council  by  plaintiff,  since  the  council  did  not  change  its  position  or  modify 
the  condition  attached  to  the  election.    Barber  v.  Adams,  481. 

5.  A  notice  given  by  assessors  of  taxes,  under  the  statute,  stating  that  June  19, 
at  5  P.  M.,  had  been  selected  for  the  assessment  of  a  tax,  and  that  they  would 
be  in  session  from  June  20th  to  June  30th  to  receive  accounts  of  ratable 
estates  and  that  all  real  and  personal  estate  would  be  taxed  to  the  persons 
owning  or  holding  the  same  at  5  P.  M.,  June  19th,  is  sufficiently  definite. 

6.  Gen.  Laws,  1909,  cap.  58,  §  8,  requires  assessors  of  taxes  in  their  assessment 
list  to  distinguish  those  who  give  an  account  from  those  who  do  not. 

Held,  on  petition  for  certiorari  attacking  the  regularity  of  an  assessment,  that 
as  it  did  not  appear  by  the  petition  that  any  person  rendered  an  account, 
the  objection  that  the  assessors  had  not  so  distinguished  as  required  by  stat- 
ute, was  without  merit. 

7.  On  a  petition  for  certiorari  at  the  relation  of  a  tax  payer  against  tax  assessors, 
board  of  canvassers  and  city  treasurer,  objecting  to  placing  certain  names 
assessed  for  personal  property,  on  the  voting  list,  on  account  of  illegal  assess- 
ment, objections  that  the  property  was  not  described  or  specified  so  that  it 
could  be  levied  upon  and  sold  in  default  of  pa3nment  of  the  tax,  will  not  be 
considered,  the  proceeding  not  being  brought  by  a  person  against  whom  a 
tax  had  been  assessed,  for  the  purpose  of  objecting  to  the  legality  of  such 
assessment,  and  the  collector  of  taxes  making  no  complaint  that  he  could  not 
properly  perform  his  duties. 

8.  Objection  to  a  tax  assessment  that  the  personal  property  was  not  described, 
located  or  named,  and  hence  could  not  be  levied  upon,  while  the  real  estate 
was  described  and  could  be  located  and  levied  upon,  therefore  discriminating 


Digitized  by 


Google 


624  Index. 

between  the  classes  of  property,  is  without  merit,  since  the  injury,  if  there 
be  any,  is  due  to  the  inherent  difference  between  the  classes  of  property  and 
cannot  be  attributed  to  the  assessors. 

The  taxing  of  personal  property  does  not  operate  to  immobilize  it. 

9.  Assessors  of  taxes  are  entitled  to  the  presumption  that  their  official  acts  were 
properly  performed  until  the  contrary  is  proved;  hence  the  court  cannot 
infer  because  a  large  number  of  persons  have  been  assessed  for  the  same 
particular  sum,  that  the  assessors  used  no  lawful  method  to  ascertain  what 
property  the  persons  owned,  but  merely  assessed  them  to  enable  them  to 
vote.  The  presumption  of  innocence  is  sufficient  in  the  premises.  Green^ 
ough  V.  Board  of  Canvassers f  559. 

TAX  COLLECTOR. 
See  Taxation,  4. 

TAX  SALE. 
See  Taxation,  3. 

TENDER. 
See  Mortgages,  3-4. 

THEATRES 
See  Building  Laws,  1-3. 

TOWN  COUNCILS. 
See  Evidence,  21;  Highways,  1. 

TRANSCRIPT  OF  TESTIMONY. 
See  Appeal  and  Error,  1. 

TRESPASS. 
Quare  clausum. 

See  Evidencb,  7-15;  Pleading,  1-3. 

TRIAL. 
Matter  for  Determination  of  Jxtrt. 

1.  A  request  to  charge  as  to  what  was  or  was  not  shown  by  the  evidence  was 
properly  refused,  that  being  a  matter  for  the  determination  of  the  jury. 
Mowry  v.  Saunders^  45. 

2.  A  request  to  charge  embodying  an  issue  of  fact  which  it  is  the  province  of 
the  jury  to  decide  is  properly  denied. 

3.  A  request  to  charge  which  in  effect  is  a  request  for  a  direction  of  a  verdict,  is 
properly  denied.    Chobanian  v.  Washburn  Wire  Co,,  289. 

See  Evidence,  24. 
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TRUSTS. 
See  Wiuis,  1-5. 

UNFAITHFUL  ADMINISTRATION. 
See  Guardian  and  Ward,  1. 

VERDICT  (DIRECTION  OF). 
See  Trial,  3. 

VESTED  RIGHTS. 
See  Building  Laws,  1-3. 

VIEWS. 

1.  Where  a  view  had  been  taken  and  plaintiff  could  have  gone  with  the  jury  had 
he  seen  fit,  the  court  properly  exercised  its  discretion  in  refusing  to  interrupt 
the  trial  for  the  purpose  of  taking  a  second  view.     Taoarea  v.  Dewing,  424. 

WAIVER. 
See  Exceptions,  Bills  of,  10-11. 

WILLS. 

1.  Testator  devised  certain  homestead  and  other  real  estate  in  trust,  to  permit 
his  wife  to  have  the  use  thereof,  free  of  rent  during  her  life,  and  by  the 
19th  clause  of  his  will,  devised  and  bequeathed  his  residuary  estate  in  trust, 
with  provision  that  in  the  event  there  was  no  issue  of  testator  living  at  his 
death,  the  trustees  should  (1)  '* forthwith  transfer  and  convey"  the  stock  of 
various  companies  to  his  brother,  if  living,  and  in  the  event  of  his  death,  to 
the  issue  of  said  brother;  (2)  to  stand  seized  of  testator's  residuary  real  estate 
to  the  use  of  testator's  brother,  if  living,  but  in  the  event  of  his  death,  to 
the  use  of  the  children  or  more  remote  issue  of  said  brother ;  (3)  to  stand  seized 
of  the  remaining  parts  of  the  residuary  personal  estate  to  transfer  one- 
quarter  part  to  testator's  mother  for  her  absolute  use;  one-quarter  part  to 
his  brother,  if  living,  but  in  event  of  his  death  to  the  children  or  more  remote 
issue  of  said  brother;  to  hold  one-quarter  part  to  pay  over  the  income  to 
testator's  wife  until  her  death  or  marriage,  and  to  hold  the  remaining  one- 
quarter  to  pay  over  the  income  to  his  sister  for  life. 

Testator  deceased  without  issue.  His  brother  deceased  in  the  lifetime  of 
testator  leaving  issue  a  son. 

By  the  20th  clause  of  the  will  testator  provided  that  the  trustees  "shall  collect 
the  income,  dividends  and  profits  from  said  residuary  estate  and  said  trust 
properties,  estate  and  premises  respectively,  and  the  investments  and 
reinvestments  of  the  same,  and  shall  pay  therefrom  all  taxes,  assessments, 
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insurance  premiums,  repairs  and  all  other  expenses  incurred  in  the  care 
and  management  of  said  trust  estate  and  also  all  upon  or  in  respect  of  my 
homestead  and  other  estate  devised  in  trust  for  my  wife;  and  including 
their  own  reasonable  compensation." 
Hddf  that  it  was  the  intention  of  testator  clearly  expressed  that  in  the  con- 
ditions existing  at  the  time  of  his  death,  certain  portions  of  the  residuary 
estate  should  pass  out  from  the  trusts  and  that  the  trustees  should  not 
I  collect  the  income  from  such  portions,  and  it  was  only  upon  the  income 

I  dividends  and  profits  arising  from  ''the  residuary  estate  and  said  trust 

I  properties,  estates  and  premises  respectively  and  the  investments  and  rein- 

vestments of  the  same''  that  the  taxes  and  expenses  of  the  homestead 
!  estate  were  charged. 

I  Held,  further,  that  a  specific  direction  to  forthwith  transfer  and  convey  cannot 

I  be  limited  or  controlled  or  the  gift  cut  down  by  the  language  of  a  later 

general  direction  to  trustees  to  collect  the  income  from  the  residuary  estate 
and  trust  properties. 
,  Hddf  further,  that  while  there  was  the  clear  intention  that  the  widow  should 

have  the  use  of  the  homestead  estate  free  from  rent  and  that  it  should  be 
exonerated  from  payment  of  taxes  and  other  expenses,  it  was  equally  clear 
that  it  was  his  intention  that  the  income  of  one-fourth  part  of  his  remaining 
residuary  estate  held  in  trust  for  her  should  in  any  event  bear  a  portion  of  the 
i  burden  of  taxes  and  expenses,  not  only  of  the  homestead  estate,  but  also  of 

the  other  trust  properties  and  pay  a  portion  of  the  compensation  of  the  trus- 
tees, so  that  there  was  no  general  intention  to  be  found  in  the  will  favoring 
the  income  of  that  portion,  or  preventing  a  construction  which  would  in- 
'  crease  the  burden  upon  such  portion. 

Held,  further,  that  with  reference  to  the  residuary  real  estate  there  being  no 
i  charge  thereon  or  upon  its  income  rents  and  profits,  either  by  express  pro- 

I  vision  or  by  necessary  inference,  the  trust  was  executed  by  the  statute  of 

uses  and  the  legal  title  vested  at  once. 
Held,  further,  that  it  was  the  intention  of  testator  that  the  homestead  expenses 
be  paid  from  the  residuary  trust  estate,  and  in  the  circumstances  which 
arose,  certain  portions  passing  out  of  the  trust,  such  expenses  were  properly 
payable  from  the  income  of  so  much  of  the  residuary  personal  estate  only 
as  was  transferred  to  and  came  under  the  control  of  the  trustees. 
i  2.  An  expressed  intention  in  a  will  must  control  unless  such  intention  is  clearly 

modified  or  annulled  by  some  other  provision,  or  unless  upon  examination 
of  the  whole  wDl  there  appears  an  implication  to  the  contrary  so  plain  as 
necessarily  to  require  this  apparent  intention  to  be  disregarded. 

3.  Courts  cannot  determine  by  mere  conjecture  that  testator  omitted  from  his 
will  provisions  that  he  would  have  incorporated,  if  he  had  not  overlooked 
probable  future  occurrences  and  undertake  to  rectify  such  omission,  for  to 
do  so  would  be  to  incorporate  by  construction  a  new  clause  in  the  will. 
This  would  not  only  be  contrary  to  the  will  as  made,  but  would  be  making  a 

j  new  will. 

4.  In  seeking  the  intention  of  a  testator  the  court  must  consider  what  he  has 
written  in  the  will  and  nothing  is  to  be  inferred  save  what  is  a  necessary 
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implication,  and  this  means  not  natural  necessity,  but  so  strong  a  probability 
of  intention,  that  an  intention  contrary  to  that  which  is  imputed  cannot  be 
supposed. 
5.  While  the  court,  after  it  has  found  that  there  has  been  an  "omission" 
in  a  will,  and  that  such  omission  was  inadvertent,  may  modify  the  will 
to  supply  such  omission,  this  power  will  be  exercised  only  in  extraordinary 
cases,  and  then  with  the  greatest  caution,  when  the  necessity  is  clearly 
presented.     Malteson  v.  Browrif  339. 

WITNESSES. 

1.  A  witness  who  shows  himself  hostile  may  properly  in  the  discretion  of  the 
court  be  asked  leading  questions  and  be  cross-examined  by  the  party  calling 
him  and  the  court  may  also  interrogate  the  witness  in  an  attempt  to  ascer- 
tain the  truth.       Warren  v.  Warren,  71. 

2.  As  a  man  is  presumed  to  be  sane,  until  shown  to  be  otherwise,  the  statement 
in  a  bill  of  particulars  that  the  plaintiff  was  suffering  from  paranoia  was 
not  sufficient  to  establish  his  incompetency  to  testify.    Cole  v.  Barber,  414. 
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